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M*R« 
Nov. 2. 

Production of Papers 
tiee. 



PARSONS «• EOBK&TSON. 



'Affidavk^PraC' 



On a motion for the production of paper s, 
letter if ^c, the Court permitted an affidavit 
to be read by the defendant, to shew that 
some particular letters had been written by 
him to his solicitor^ subsequently to the insti' 
lution of the suit. 

This bill was filed for the specific per- 
formance of an agreement, entered into by 
the defendants, to take a lease. The de- 
fendants, by their answer, admitted having 
in their possession a case for the opinion 
of counsel, and the letters and copies of 
letters, stated in the schedule to their an* 
swer, which related to the matters in the 
bill mentioned ; 'Miowever, the defendants 
said, that the aforesaid case or statement 
for the opinion of counsel was prepared 
uid submitted to counsel in contemplation 
of, or with reference to, or in the course of, 
this suit; and that several of such letters 
and copies of letters were written subse- 
quently to the institution of this suit ; and 
Uiey, llierefore, submitted, that they ought 
New Series, VII.— Chamc. 



not to be compelled to produce such case 
or statement, or any of such last-mention- 
ed letters, or copies of letters," &c. 

Mr. Rogers now moved for the produc- 
tion of all the letters and documents stated 
in the schedule. 

Mr. Hayter, contrii, resisted the produc- 
tion of the case, and opinion, and the let- 
ters written by the defendants to their soli- 
citor subsequently to the institution of the 
suit; and he read an affidavit specifying 
which of the letters came within that class. 

Mr. Rogers opposed the reading of the 
affidavit, contending, that it was quite novel 
to permit a defendant to explain his answer 
by an affidavit ; but — 

The Master of the Rolls said, it was 
not novel, on such a motion, to introduce 
by affidavit something as a defence against 
the order for the production of papers, and 
that the defendants must not be deprived 
of the benefit of their defence by an acci- 
dental slip ; he, therefore, ordered the pro- 
duction of all the documents, except the 
case and opinion, and the letters of the 
defendants to their solicitor, specified in 
the affidavit to have been written subse- 
quently to th^ institution of this suit. 
B 
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NoU.— An affidavit was read for the porpoae itated 
in tbe text in the case of Hug^bee o. Biddulpb, 4 
Ruas. 190 ; and in Davit v. Harford, Rolla, Jan«,f 1, 
1896, on a motion for the prodaction of papers. Lord 
Laogdale gave leave to supply a defect in the anawer 
by affidavit. 

Mr, Tinney, for tbe plaintiff. 

Mr. Piggott^ for tbe defendant. 
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OAUNT 0. TATLOR. 



V.C. 

Nov. 7. 

Executors — Double Costs. 

A motion had been refused and a petition 
dismissed^ with costs^ payable by the plain- 
tiff. The defendants, who were executors, 
had defended separately, and the Master liad 
allowed two sets of costs. A petition pray- 
ing that it might be declared, that one set of 
costs only ought to have been allowed, was 
refused, with costs. 

This was a creditors' «uit, in which part 
of the estates of the testator in the cause 
had been sold, and the money ordered to 
be paid into court. A motion had been 
made by the plaintiff before the Vice Chan- 
cellor, and a petition had also been pre- 
sented by him at the Rolls, to have that 
erder varied ; and the motion had been re- 
fused, and the petition dismissed, with 
costs. The executors had defended sepa- 
rately, and the Master had allowed them 
two sets of costs, incurred upon the motion 
and petition. The plaintiff now presented 
a petition, that it might be declared that 
the Master ought not to have allowed two 
sets of costs, and that it might be referred 
back to him to review his report. The 
usual decree had been made in June 18dl, 
by which further directions and costs were 
reserved. 

Mr* Knight Bruce, in support of the pe- 
tition, insisted, that the question of the costs 
ought not to be decided till the cause came 
on for further directions, when the Court 
would be able to decide whether there was 
any good reason for the executors defend- 
ing separately ; that there appeared to be 
no special circumstances in this case which 
could render such a proceeding proper on 
the part of the executors, and that, in the 
absence of any particular reason for so 
doing, one set of costs only ought to be 



allowed ; that the Master had not intended 
to express any opinion that two sets of 
costs were proper in this case, but had 
considered tliat question as determined by 
the order pronounced by the Court. 

The VicB Chancellor. — The motion 
was refused with costs ; therefore the ques- 
tion of costs on this point is not reserved, 
and, consequently, these costs will not 
come into the question of general costs. 
It seems to me, that you are to make out 
that the parties ought not to have their 
costs separated. You obtain an order for 
the payment of the purchase -money ; you 
then seek to vary diat order in a manner' 
which the Court does not choose to grant; 
you then virtually, though not in form, 
endeavour to get Uiat which was done here 
reversed by the Master of the Rolls, who 
dismissed the petition with costs. Your 
case is not primd facie such a one as is en- 
titled to the favour of the Court. 

Mr. Jacob, Mr. Elderton, and Mr. Par- 
her, appeared for different parties, to op- 
pose the petition, but were not called on. 
Petition dismissed, with costs. 



V.C. \ HOLLINOWORTH V. SIDE- 
NOV. 8. J BOTTOM. 

Partition. 

The circumstance of a tenant in common 
being a person of weak intellects, will not 
prevent the Court from making a decree for 
a partition as against such party. 

This was a bill for a partition. A tes- 
tator had devised his real estates to his 
three daughters, as tenants in common ; and 
this bill was filed by two of them against 
the third. The defendant, who had attain- 
ed her majority, was a person of weak in- 
tellects, but had not been found so by in- 
quisition, and had put in an answer by a 
guardian. The question was, whether the 
Court would make a decree for a partition 
as against her. ^ 

Mr. Mylnct for the plaintiffs, submitted, 
that although no order could be miftde for 
a conveyance from the defendant, still the 
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Court could make the usual order for a 
comniiBsioii to make partition, and that the 
lands should be held in severalty. 

Mr. Duckworth appeared for the defen- 
dant. 

The Vice Chakcelloe said, there was 
no objection to make such a decree as was 
proposed, reserving further directions. 



J«V 16^ Nov. 15.} «""» "• »H«A»"- 

Judgment — Notice — Power of Appoint' 
ment. 

The lien of a judgment creditor on the 
real estate of his debtor, where execution has 
not been taken out^ is defeated by the exercise 
of a general power of appointment given to 
the debtor in the conveyance of the estate, 
by which the estate was limited in default of 
appointment, to the usual uses to bar dower ; 
Mid that, notwithstanding the appointee had 
notice of the judgment. 

This case will be found reported in 6 
Law J. Rep, (n.s.) Chanc. p. 21. 

The facts of it were simply these': — An 
estate was limited to such uses as William 
Cook should appoint, and, in default of ap- 
pointment, the fee was limited to Cook in 
such manner as to bar dower. In 1828, 
the plaintiflP, Mrs. Skeeles, obtained a judg- 
ment for 1,000/. against Cook, which was 
duly entered, docketed, and registered in 
the office for registration for the county of 
Middlesex; and in November 1830, the 
plaintiff issued out a writ of elegit on her 
judgment. In July 1880, Cook had ap^ 
pointed the property to the defendant 
Shearly, by way of mortgage, for securing 
4,500/. ; and the mortgage was not to be 
redeemed before 1888. 

On the 22nd of November 1880, the 
sheriff of Middlesex extended a moiety of 
the estate for the benefit of the plaintiff, 
but did not give her actual possession o 
it. She, therefore, brought an action of 
ejectment against the tenant in possession ; 
but J>eing nonsuited by means of the legal 
estate vested in Shearly, under the ap- 
pointment contained in the mortgage deed, 
she thereupon filed this bill, alleging that 



the defendants had notice of her judgment 
before it was registered, and before the 
mortgage to Shearly; and also alleging, 
that it had been agreed between Shearly 
and Cook, that 1,000/., part of the 4,500/., 
was to be applied in satisfaction of the 
plaintiff's claim. One of the persons who 
were present at the payment of the mort- 
gage money deposed, that the 1,000/. was 
retained by one of the defendants, to meet 
the plaintiff's claim, if the estate should 
prove to be liable to pay it. 

The bill prayed, that it might be de- 
clared that the plaintiff, by virtue of her 
judgment, had a lien on the estate prior 
to any incumbrance of the defendants; and 
that they might deliver up possession to 
the plaintiff, and might be restrained from 
setting up any legal estate to defeat an ac- 
tion of ejectment ; or if the Court should 
determine that the defendants had a charge 
prior to her own, then that she might be 
at liberty to redeem such prior charge. 

The argument proceeded on the as- 
sumption, that the defendants had notice 
of the j udgment. 

The Vice Chancellor dismissed the bill 
with costs ; and the plaintiff had appealed 
from his Honour's decree. 

Mr. fVigram and Mr, Stuart appeared 
for the plaintiff, and contended, first, that 
as Cook in effect was the unrestricted 
owner of the property, he could not in 
equity defeat the plaintiff's judgment by 
an execution of his power of appointment ; 
— secondly, that the defendant having no- 
tice of the judgment, took the estate sub- 
ject to the plaintiff's rights ; and, thirdly, 
that the plaintiff was at all events entitled 
to redeem the mortgage. 

Mr, Knight, Mr, Jacob, Mr, Bazalgette, 
Mr, Wakefield, and Mr, Roupell, appeared 
for the defendants ; but — 

The Lord Chancellor did not think 
it necessary to hear them, and said, he 
would look into the authorities before he 

fave his judgment; and on the 15th of 
November 18^7, his Lordship stated, that 
in this case he concurred in opinion with 
the Vice Chancellor ; that at law estates 
limited in default of appointment, ceased, 
and were defeated on the execution of the 
power of appointment, and that the estates 
appointed under the power took eflfect in 
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the same way as if they had been contain- 
ed in the deed which created the power ; 
and that, therefore, the estate of Cook 
which the plaintiff sought to recover in 
this suit, had not any longer existed after 
the execution of the power : that this was 
decided in Doe dem. Wigan ▼. Jones (1), 
and there was no authority for saying, that 
the same rule did not prevail in equity : 
that although the power under which the 
defendant claimed was a general power, 
and the property which was subject to it 
was subject to be applied for the benefit 
of creditors, yet that creditors had not so 
good an equity as a purchaser for valuable 
consideration — Oeorge v. Milbanke (2). 
That the principle on which a recovery 
was held to give effect to prior charges 
created by the tenant in tail, did not apply 
here ; because the estate which was sought 
to be affected by these charges did not 
exist when they were created, and the 
estate of the defendant never was the pro- 
perty of William Cook. That with respect 
to the second point, he considered the 
alleged notice of the judgment quite imma- 
terial ; that the bill supposed a species of 
trust was created as to the 1,000/. ; but 
the plaintiff was no party to that transac- 
tion; and, therefore, whether the whole 
purchase-money was paid to Cook, or whe- 
ther 1,000/. was retained to be paid to 
some other party, the plaintiff would ob- 
tain no lien. That with respect to the last 
point — namely, that the plaintiff was en- 
titled to redeem the mortgage, it appeared 
by the mortgage deed that it was stipulated 
that the- mortgage should not be redeem- 
able till 1838. That the plaintiff's case 
had failed in every point ; and he must, 
therefore, dismiss the appeal, with costs. 



V C ") 

N V 18 \ SCHOLEFIBLD 0. HS AFIELD. 

Infant Defendant — Demurrer of Parol — 
Statute 11 Geo. 4. ^ I WiU. 4. c. 47. 

In a decree for the sale of real estate, of 
which an eqmtable mortgage had been made, 
and which had since devolved on the infant^ 

(1) 10 B. & C. 459 J g. c. 8 Liw J. Rep. K.B. 

(2) 9 Ves. 196. 



heir-at'lam of the mortgagor : — HeU thai 
a day was not to he reserved for the defem* 
dant to shew cause against the decree^ on his 
attaining his majority. 

This suit was instituted for the purpose 
of obtaining the sale of some real estate^ 
of which an equitable mortgage had been 
made to the plaintiff. The mortgagor had 
since died, and his heir-at-law, on whom 
the property had devolved, was an infant* 
The question was, whether a day should 
be reserved in the decree for the infant to 
shew cause against the decree. 

Mr, Jacob, Mr, G. Richards, Mr, Knight, 
and ilfr. S, Sharpe, appeared for the dif- 
ferent parties. Powys v. Mansfield ( 1 ) was 
cited. 

The Vice Chancellor, after having 
conferred with the Lord Chancellor on the 
subject, decided, that the old form of the 
decree made in similar cases was no longer 
applicable ; and that, where there was a suit 
to take accounts and sell estates belonging 
to an infant, it was not proper to reserve 
a day to shew cause. 



V.C. > 

N 24 i BAIKBRIDOE V, BAINBRIDOE. 

Will — Construction — Gift of Residue, 

A testator, after bequeathing some pecuf* 
niary legacies, and some specific articleSt 
directed " the residue " to be given to A : — 
Held, that A. was entitled to the general 
residue of the testator* s estate, and not the 
residue of such articles only as were ejusdem 
generis. 

A, being entitled to the residue of a tee* 
tator*s estate, but which was not ascertained, 
directed, that if any "debts'* were due to her 
at her decease, her executors should pay then^ 
to her children : — Held, that the residue to 
which she was entitled passed to her children^ 
under that bequest, 

James Bainbridge, by his will, after be- 
queathing a few pecuniary legacies, and 
making several specific bequests of per<^ 



( 1) 6 Sim. 657 ; 1. 0. 5 Liw J. R«[k (N.t.) Chsno. 
«97. 
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flonal articles, wearing apparel, &c., con- 
cluded bis will as follows : — *' And the re* 
sidue to be given to my mother Grace Bolt; 
my books to be equally divided between 
Richard and Samuel; all the expenses that 
may be incurred by my funeral, to be paid 
equally, share and share alike by Richard, 
Eliza, Samuel, and Mrs. Samuel Bain- 
bridge." 

The tesUtor died in June 1827. No 
part of his residuary estate had been paid 
over to his mother, nor had the amount 
of it been ascertained till afler her decease. 
By her will, dated in May 1880, she di- 
rected as follows : " if any debts due me at 
my decease, I request my executors will 
collect and pay into the hands of my chil- 
dren." Her will contained several specific 
decrees and bequests, but no gift of resi- 
due. The testatrix died in May 1884. 

Two questions were submitted to the 
Court ; — ^first, whether the language made 
use of in the will of James Bainbridge, was 
sufficient to dispose of the general residue 
of his estate, or was only applicable to the 
residue of such things as were ejusdem ge^ 
nerU with the articles which the testator 
had specially mentioned before ; and, se- 
condly, in case his general residue passed 
to Grace Bolt, whether it was disposed of 
by the bequest in her will of debts due to 
her. 

Air^ Knight Bruce^ Mr. Loftus Wlgram^ 
Mr, Turner and Mr. Wray, appeared for 
the different parties. 

The ViCB Chancellor held, that the 
general residue of James Bainbridge's es- 
tate passed under the bequest of residue 
contained in his will ; and that such re- 
sidue also passed under the will of Grace 
Bolt, as a debt due to her. 



R. ^ 

il; ( 
27; ( 
25. J 



HODGSON V. HODGSON. 



M.R. 
April 
May 

Nov. 

Principal and Surety — interest — Trustee 
— Notice, 

B, and C. were jcintly bound as sureties 
for A; D, the wife of A ^ for good consider^ 
altos, charged her separate estate to tnclem- 
nify B, from all losses, c^c, and a loss having 



been sustained^ was borne by B, ahne^ who 
afterwards, without the concurrence of Z>, 
released C, Ms co-surety : — Held^ thai D. was 
thereby released from the moiety of the losses 
payable by C. 

A deed, after reciting that A, had agreed 
to charge certain property with all sums 
which B, should pay as surety for a third 
party, together with interest on all such pay* 
ments, and all such costs, ^c. as he might 
sustain, ^c, proceeded to charge the property 
with the payment of all such sums, costs, ^c, 
with interest as aforesaid : — Held, that t»- 
terest was not payable on the costs, ^, 

By the same deed. A, agreed that B, 
should insure her life, and that the costs of 
such insurance, and the payments for keeping 
the same on foot, should be paid out of the 
property charged; and she directed the 
trustees to make the necessary payments for 
effecting and keeping on foot the policies. 
The trustees did not make the payments, but 
the policy was kept on foot by B : — HeU 
that he was entitled to interest thereon, at 4/. 
per cent, 

A trustee for a married woman, having 
reieived notice of a charge executed by her, 
was held personally Uable for payments 
afterwards made to her; and that, notwith^ 
standing the validity of the charge was dis-- 
puted by her, and no application had been 
made for an injunction. 

This bill was filed by Samuel Hodgson, 
for the purpose of obtaining out of the 
separate estate of 3. feme covert, the benefit 
of a certain security, which she had exe«> 
cuted under the following circumstances : — 
In the year 1824, the defendant, William 
Hodgson, was appointed committee of the 
estate of Ann Barrow, a lunatic, and on 
the 8th of June in the same year, he, to- 
gether with Henry Hodgson and the plain- 
tiff, Samuel Hodgson, as his surety, enter- 
ed into a recognisance in the sum of 900/^ 
defeasible on William's duly accounting 
for the lunatic's estate, which should come 
to his hands ; he did not duly account, and 
in April 1 827, he became embarrassed in 
his circumstances, and a commission of 
bankruptcy issued against him, and very 
soon aflterwards orders were made in the 
matter of the lunacy requiring him to pay 
considerable sums of money into court ; he 
was desirous to supersede the commission 
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of bankruptcy, and to relieve himself from 
the pressure of the orders. No order had 
been made against the surety, but from some 
transaction subsisting between William and 
Henry Hodgson, it seemed that William 
thought he had a right to call on Henry to 
pay. No transaction of that kind was sub- 
sisting between William and the plaintiff 
Samuel, and it was thought desirable to 
induce Samuel to pay voluntarily his share 
at least of the debt in the lunacy. The 
defendant Susannah, the wife of William, 
was entitled for her life, for her separate 
use, to the residuary estate of Rice Pritchet, 
of whose will the defendant Daniel Let- 
sam was executor ; and on the 20th of June 
1827, Susannah executed a deed-poll of 
that date, whereby it was recited, among 
other things, that two orders had been 
made for the payment, by William Hodg- 
son, of 160/. \6t. and 537/. 9s, 1<(., respec- 
tively, which sums William Hodgson, by 
reason of his bankruptcy, was unable to 
pay, and that the plaintiff Samuel Hodgson 
was desirous to pay his moiety of those 
sums, and of what further balance should 
be found due to the estate of the lunatic, 
Henry Hodgson being to discharge the 
other moiety thereof; and that Susannah 
had agreed to charge her life interest in 
Pritchet's estate, by way of security to 
Samuel Hodgson, and to give the executors 
authority to pay him, out of the rents of the 
estate, aJl such sum and sums of money as 
he might be liable to pay, and should pay, 
as well for his moiety or share of the said 
several sums of 160/. 16«.and5d7/. 9s, Id., 
BO due and owing by the said William 
Hodgson, as such committee of the estate 
of the said lunatic, as of all such further 
sum and sums of money as should be found 
due and owing to the estate of the said 
lunatic, on passing the further accounts of 
the said William Hodgson, together with 
interest an all such payments by him, the 
said Samuel Hodgson, and all such costs, 
charges, and expenses, as he may sustain, 
pay, incur, or be put unto, in consequence 
of his being liable as a surety for the said 
William Hodgson. Susannah also agreed 
that an insurance on her life for 400/. 
should be effected, and that the annual 
premiums for keeping the same on foot, 
should be paid out of her life estate ; and 
further, by means of her life interest, and 



the rents and annual produce of the residue 
of the separate estate and the insurance, to 
indemnify and save harmless Samuel Hodg- 
son of and from any further or other pay- 
ment, which he might be compelled to pay 
in any respect whatever, in regard to the 
other moiety of the sum due, or to be found 
due, to the lunatic's estate. The deed-poll 
then witnessed, that Susannah charged all 
her life interest to pay and make good all 
and every such sum and sums of money, 
costs, charges, and expenses whatsoever, 
as he the said Samuel Hodgson should be 
obliged to pay, expend, incur, or be made 
liable to, as such surety as aforesaid, mtk 
interest as aforesaid on all such payments, 
and to save harmless, and fully indemnify 
him, the said Samuel Hodgson, his execu- 
tors and administrators, as well from his 
own part, or share, or contribution of or 
towards the said several payments and lia- 
bilities, but also for or in respect of the 
other moiety, in case he should be com- 
pelled to pay the same, or any part thereof; 
and she directed the executors to pay out 
of the rents yearly, until die money in- 
tended to be secured should be repaid, 
the sum of 50/. a year, and such further 
sum as should be required for effectuating 
or keeping up the policy of insurance ; and 
then there was a proviso, that Samuel 
should prove the amount of what he should 
have to pay as surety, as a debt against 
the estate of William, and apply the divi- 
dends in reduction of the security, and 
that when all this had been paid, the po- 
licy should be assigned to trustees for Su- 
sannah. The plaintiff, in pursuance of 
the agreement, with a view to which this 
deed had been executed, and in discharge 
of his recognizance, paid several sums of 
money in respect of his being surety fbr 
Henry Hodgson. Henry Hodgson did 
not appear to have paid anything, so that 
Samuel's payment was not confined to his 
own contributory share, but was made in 
respect of the whole debt due from William ; 
and as William paid nothing, and as the 
commission against him was according to 
the intention, before the execution of the 
deed, superseded, Samuel received nothing 
from any one in respect of his payment. 
- After the execution of this deed, some 
negotiations for a varied security took 
place, but they did not appear to have 
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come to any satisfactory conclusion. Samuel 
Hodgson having made .his payment, was 
entitled to the benefit of the security from 
Susannah, and was also entitled to contri- 
bution from Henry, and in this state of 
things, Samuel being a co-surety with 
Henry, and therefore having the right of 
contribution against Henry, and also the 
right of indemnity against Susannah, exe« 
cuted an indenture, dated the 14th of Au-. 
gust 18£9, by which, in consideration of 
the full payment of the debt of 58/. Ss. fid.^ 
which was due to the plaintiff from Henry, 
and for 8/. costs thereon, and for divers 
other good considerations not specified^ 
him thereunto moving, the plaintiff cove- 
nanted and agreed that he would noCpro- 
secute Henry either for the debt of 53L 
8#. 2J., or for or on account of 160/. 16^., 
and the other sums ordered, or to be 
ordered, to be paid in the lunacy, or for 
any share or contribution of the same; 
and that if any suit or proceeding should 
be commenced against Henry by Samuel, 
or by any other person, on account of 
such payment or contribution, then every 
debt owing to Samuel, touching any of 
the matters therein mentioned or referred 
to, should be thereby acquitted and be 
discharged; and the indenture was to ope- 
rate as a release thereof, and the plaintiff 
thereby indemnified Henry against the pay- 
ment of any further sum which might be 
ordered to be paid in the lunacy, on account 
of the bankruptcy of William. 

In July 1827> the plaintiff gave Mr. 
Letsam, the trustee, notice of his deed, 
and required him not to pay over the 
whole 50/. to Mrs. Hodgson, but to retain 
the 50/. a year, and the amount of pre- 
miums ; this he had neglected to do. 

This bill was filed by Samuel Hodgson, 
to obtain payment, out of the separate estate 
of Mrs. Hodgson, of the monies which he 
had paid in respect of the defalcation of 
her husband in the lunacy, and the sums 
paid for the policy of assurance, and cer- 
tain costs, &c. 

Mr. Pemhert&n and Mr, Jame$ Russellt 
for the plaintiff. 

Mr. Kindersley and Mr. Simpson, for 
Mrs. Hodgson, contended, first, that the 
deed was not valid, being made without 
consideration ; and, secondly, that if valid, 



it was only effective to the extent of one 
moiety of the monies claimed, as by the 
release of Henry, who was a surety, Mrs. 
Hodgson was released. 

Mr. Richards, for the trustee, Mr. Let- 
sam, contended, that he was not liable to 
repay to the plaintiff the monies already 
handed over to Mrs. Hodgson, on the 
ground that the plaintiff had not taken 
proper measures to prevent it by applying 
for an injunction ; besides which, the trus- 
tee could not be expected to adjudicate 
between the parties. 

The Master of the Rolls — [afler 
stating the case]. — It is alleged, on behalf 
Qf the defendant, that the deed is not valid, 
because, as it is said, it was executed 
without consideration, and was obtained 
by surprise. Samuel, it is said, was al- 
ready bound to pay the debt of William ; 
consequently William was placed in no 
better situation by this deed; but on con- 
sideration of the evidence, and having re- 
gard to the situation of the parties, the 
importance to William of being immedi- 
ately released from the pressure of the 
orders, and the circumstances deposed to 
by Mr. Gem, I am of opinion the deed is 
valid. As to the effect of the deed, it appears 
to me to have been intended that Samuel 
and Henry should pay the debt in equal 
moieties; but it was, at the same time, 
contemplated, that Samuel might be com- 
pelled to pay the moiety which Henry was 
intended to pay, and the security was in- 
tended to cover not only the share which 
Samuel intended to pay for himself, but 
also the share which he might be compelled 
to pay for Henry ; but I think the security 
was to be made effectual by applying, out 
of the income of Susannah, 50/. a year 
towards the debts, and the sum requisite 
to keep up the insurance on her life of 
400/., and such further sums as Samuel 
should pay ; and it was not intended, and it 
is not the effect of the deed, that the deed 
should be made effectual by the applica- 
tion of the whole of the income of Su- 
sannah. — [His Lordship stated the subse- 
quent transaction between the plaintiff and 
Henry Hodgson, and the release.] — The 
circumstances under which this deed was 
executed do not very clearly appear, but 
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it is very obvious, as between Henry and 
the defendant William, there were trans- 
actions, in respect of which it was consi- 
dered that William, though the principal 
debtor in the lunacy, had a right to call 
on Henry, who, in that respect, was only 
his surety, to pay a portion of that debt ; 
and this appears to have been known to 
Samuel. Now, supposing Samuel to have 
had, what I think he had under the deed 
of 1827, a claim for what he should be 
compelled to pay in the lunacy for William, 
it is clear that he had a right to contribu- 
tion from Henry ; and it is clear also, that 
Susannah being under the obligation to 
tnake good his payment, had a right to 
the benefit of his remedy against Henry. 
By his release of Henry, he deprived her 
of that benefit. The question is not now 
how far the claim of Samuel against Wil- 
liam, the principal debtor, would have 
been affected by the release of Henry, the 
co-surety; Susannah was herself only a 
surety, and as surety she plainly relied on 
the contribution of Henry. As to her, I 
think, that Samuel must be considered as 
a principal debtor, and Henry was jointly 
and severally liable with him. They were 
bound by their respective liabilities before 
he was in any way affected by them ; and 
it appears to me that Samuel could not, 
without her consent, release Henry, and 
at the same time continue his claim against 
her, for that which he had previously a 
right to recover from him. I do not parti- 
cularly advert to the alleged insolvency of 
Henry, the evidence of which is scarcely 
to be relied on, being the evidence of 
Henry himself, and because, in the very 
act of giving the release, Samuel obtained 
full payment of his own debt, and also 
because, in a case such as this, I think 
Susannah ought to have had an opportu- 
nity of judging for herself, whether she 
would or not, having regard to the cir- 
cumstances of Henry, prosecute her claim 
for contribution against him. 

I think Samuel was not entitled to re- 
lease Henry with a view to make Susannah 
pay; I think, therefore, the plaintiflT, by 
executing the deed of August 1829, exone- 
rated the defendant Susannah from so much 
of his claim against her, as arose from pay- 
ments in respect of which he had a right 



to contribution from Henry ; and the deed 
of June 1829 is to stand as a security for 
the payment of only one moiety of the pay- 
ments which Samuel has made in respect 
of the balances due from William, and 
for the payment of the costs properly in- 
curred by him in the matter of the lunacy. 
The Master is therefore to take an account 
of what is due in respect of the 50/. a year, 
and the amount of whatshall be so found due 
must be paid by the defendant Mrs. Hodg- 
son, in reduction of the plaintifTs demand, 
and the sum of 50L a year is to be annually 
paid by the defendant Letsam, in further 
reduction thereof. The plaintiff is also 
entitled to have the policy of insurance on 
the life of Mrs. Hodgson kept on foot at 
the expense of her estate, or so much as 
shall remain due after paying what is found 
due on the 50/. a year. 

As to Letsam, (his Lordship said,) my 
opinion is, that after notice Letsam had 
no right to pay this money over to Mrs. 
Hodgson; he ought to have secured it, 
if there was a doubt; and, I think, he is 
answerable for it. He took on himself to 
act as if the deed was altogether invalid, 
and he did so at his own peril. 

CosU ott/ of the teparaU estate* 

November 25. — The parties disagree- 
ing as to the minutes of the decree, the 
cause was again set down. 

Mr, Pemberton and Mr. Jamet Rustell 
contended, that the plaintiff wils entitled 
to interest on the amount of premiums 
paid by him, and also on the costs and 
expenses incurred, to be calculated from 
the times of payment. 

Mr, Kindersley and Mr, Smpsan, contrii, 
contended, that there was no agreement to 
pay interest on these sums, and that con- 
sequently the defendant was not liable for 
the interest. 

The Master of thb Rolls, after re- 
ferring to the terms of the deed, decided, 
that the plaintiff was entitled to interest 
at 41, per cent, on the premiums, but not 
on the costs, &c. 
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L.C. 
Dec. 13, IG, 18, lJ),i 

1836. >POWTS V, MANSFIELD. 

Nov. 17, 
1837. 

Will — Settlement — Satisfaction of Lerracy 
— Double Provisions — Evidence — Republic 
cation. 

An uncle^ by hit wUl, directs 10,000/. 
to be set apart, out of a fund to be formed by 
accumulations of personal and other specific 
property t which he bequeaths to trustees foft 
the purpose of accumulation ; and in case of 
those Junds being insufficient, then he charges 
the reversion of certain freehold estates, sub" 
jjeet to the death of himself and his brother, 
without issue male, with such sums as shall 
make up the deficiency : the sum of 10,000/. 
to be held on certain trusts for the ben^t of 
a niece, and any husband whom she might 
leave surviving, and any children she might 
have : he shortly afterwards, on the marriage 
of his niece, charges the same reversion with 
the payment to the trustees of her marriage 
settlement, of a like sum of 10,000/., subject 
to the same contingency of the death of him^ 
self and his brother, without issue male ; 
such sum to be held on certain trusts for the 
niece, and the then intended husband, and the 
children of that marriage only, exclusively of 
an eldest son : — Held, overruling the decision 
of the Court below, that the provision pro* 
posed to be made by the will was satisfied by 
the provision made by the settlement, and was 
not set up again by a codicil, which was exe* 
cuted subsequently to the marriage of the 
niece, and by which the will was expressly 
confirmed, 

Thecircumstanees of a child having lived 
with, and been maintained and educated by 
its father, are not of themselves sufficient to 
prevent another person being considered as 
having placed himself in loco parentis to 
the child, in a case where such person has 
supplied the greater part of the father's 
income. 

Extrinsic evidence is admissible to prove 
the facts on which the presumption^ that a 
party intended to put himself in loco parentis 
depended ; and the declarations of the party 
alleged to have put himself in that situation, 
are also admissible for the same purpose, 
Nbw Series, VII.— Chanc. 



Whether the deciaratkms ofaparty in loco 
parentis are admissible to shew his intention 
as to a particular provision, made for the 
object of his bounty — quaere. 

A legacy, which has been revoked, adeem' 
ed, or satisfed, will not be revived by a ndn 
sequent codicil, confirming the will by which 
the legacy was given. 

This case came before the Lord Chan- 
cellor on appeal from the decision of the 
Vice Chancellor. The facts of it will be ^ 
found reported in 5 Law J. Rep. (k.s.) 
Chane. 153, and also in 6 Sim. 5StS. 

It should be stated, that on the marriage 
of Sir Richard Simeon with the eldest 
daughter of Sir FitzwiUiam Barrington, 
which took place in 1813, Sir John Bar- 
rington charged the reversion in fee of the 
Swanston estate, with the payment to the 
trustees of Lady Simeon's marriage settle- 
ment of a sum of 10,000/., in trust for her 
and her intended husband successively for 
life, and after their death, for their chil- 
dren. And on the occasion of that mar- 
riage, Sir John also made his will, by which 
he devised his reversion in the same estates 
to trustees for a term of 1,000 years, to 
raise 50,000/., which sum he directed to 
be divided equally among the five younger 
daughters of his brother FitzwiUiam, on 
their attaining twenty- one or marrying; 
and subject thereto, he settled the rever- 
sion on Lady Simeon and her sisters, 
according to their seniority, successively 
for life, with remainder to their first and 
other sons successively in tail male. 

Sir Charles Wetherell, Mr. Kindersley, 
Mr. Wray, and Mr. Bethell, appeared in 
support of the appeal, and — 

Mr. Knight, Mr, Jacob, Mr. Walker, Mr, 
Chandless, and Mr. Pole, in support of the 
decree. 

Nov. 17, 1837. — The Lord Chancbl- 
LOR. — The fiacts of this case being already 
reported) it is not necessary for me to de- 
tail them further than may be necessary to 
explain the observations I shall have to 
make on some of the points which have 
arisen. The case is of much importance, 
not so much on account of the property in 
C 
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questibo, which, however, is considerable, 
as because it raises questions as to which 
the rules and principles of this Court are 
not very easy to be laid down, and defined 
with' accuracy; and as to which, unfortu- 
nately, the authorities are not very con- 
sistent. Not finding myself able to concur 
in the judgment of the Vice Chancellor, I 
have myself carefully examined the grounds 
on which it was founded, and I have anx- 
iously considered the authorities applica- 
ble to the subject. 

Some points have been properly as- 
sumed, and may be considered as settled 
points on which the argument on each side 
must proceed. It is not disputed that if 
Miss Julia Harrington had been a daugh- 
ter, instead of being a niece of Sir John 
Barrington, the provision made for her on 
her marriage would have been an ademp- 
tion of the legacy given to her by the will 
of 1817. I do not understand the Vice 
Chancellor to have entertained a doubt on 
this part of the subject. If that be so, I 
apprehend it is equally clear (and so I un- 
derstand the Vice Chancellor to think), 
that the same consequences will follow, if 
Sir John Barrington ought to be con- 
sidered as having placed himself in loco 
parentit. But the Vice Chancellor rests 
his judgment principally on this, that 
Sir John Barrington ought not to be con- 
sidered as having placed himself in loco 
parentis. The first point, therefore, is, 
whether that be correctly so assumed; 
And no doubt the authorities leave some 
obscurity as to what is considered to be 
meant by the expression usually adopted 
by one being m loco parentis. Lord Eldon, 
in Ex parte Pye{l\ has given to it a de- 
finition, which I readily adopt, not only 
because it proceeds from his high autho- 
rity, biit because it seems to me to embrace 
all that is necessary to work out, and carry 
into effect the object and meaning of the 
rule. Lord Eldon says, *' It is a person 
meaning to put himself in loco parentis^ in 
the situation of the person described as the 
father of that child." But this definition 
must, I conceive, be considered as applica- 
ble to those parental offices and duties to 
which the subject in question has reference 

(1) 18 Ve«. IM. 



— namely, to the office and duties of a pa* 
rent to make a provision for the child. The 
offices and duties of a parent are infinitely 
various, some having no connexion what- 
ever with making a provision for a child ; 
and it would be very illogical, firom the 
mere exercise of any such offices and du- 
ties by one not the father, to infer an in*, 
tention in such person to assume also the 
duties of providing for the children ; the 
relative situation of the friend and the 
father, may render this unnecessary, and 
the other benefits most essential. Sir Wil- 
liam Grant's definition is, " A pers<m as- 
suming the parental character, or discharg- 
ing parental duties," (2) which may seem 
not to differ much from Lord Eldon, but I 
think it wants that, which, to my mind, 
constitutes the principal value of Lord 
Eldon's definition — namely, referring to 
the intention, rather than to the acts of 
the party. The Vice Chancellor says, 
'* It must be a person who has' so acted to- 
wards the child, as that he has thereby im- 
posed on himself a moral obligation to pro- 
vide for it," and it will not hold, when the 
child has a iather, with whom it resides, 
and by whom it is maintained. Now, this 
seems to infer that the locus parentis as- 
sumed by a stranger must have reference 
to the pecuniary wants of the children, and 
that Lord Eldon's definition is so to be 
understood, and, so far I agree with him ; 
but, I think, the other circumstances re- 
quired are not necessary. The rule, both as 
applied to a father, and to one tJ» U^co pa* 
rentis^ is founded on presumed intention. It 
a father is supposed to intend to do that 
which, in duty, he is bound to do — namely, 
to provide for his children according to his 
means, so one who has assumed that part 
of the office of a father is supposed to do 
that which he assumed to himself the office 
of doing. If the assumption of the cha- 
racter be established, the same inference 
and presumption must follow. His having 
so acted towards a child as to raise amoral 
obligation to provide for it, affords a strong 
inference in favour of the assumption of 
that character.; and, though the circum- 
stances of that child having a father, with 
whom it resides, and by whom it is main- 

(2) 19 Ve*. 4X9. 
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tained, afford some inference against it, 
neither of these circumstances can be con- 
sidered as conclusiTC. 

If, indeed, the Vice Chancellor's defini* 
tion were to be adopted, it would still be 
to be considered in this case, whether Sir 
John Barrington had not subjected him- 
self to a moral obligation to provide for his 
brother's children, and whether such 
children can be considered to have been 
maintained by their father. A rich un- 
married uncle, taking under his protection 
the family of a brother, who has not the 
means of adequately providing for them, 
and furnishing to such father the means of 
their maintenance and education, may 
surely be said to intend to put himself, for 
the purposes in question, in loco parentis 
to the children, though they may never, in 
fkct, leave their father's roof. An uncle, 
so taking such a fapnily under his care, will 
ha^e all the feelings, and intentions, and 
objects with regard to providing for the 
children, which would influence him if 
they were orphans. For the purpose in 
question — ^namely, providing for them, the 
existence of the father can make no differ- 
ence. If, then, it shall appear on the exami- 
nation of the evidence, that Sir John Bar- 
rington did aiford to his brother the means 
of educating, maintaining, and bringing up 
his children according to their condition in 
life ; and, if the father had no means of 
his own, at all adequate for that purpose ; 
that this assistance was regular and syste- 
matic, and not confined to casual presents, 
the repetition of which could not be relied 
on ; that he held out to his brother and 
family, that they were to look up to him for 
a future settlement, it surely will follow, if 
it were material, that Sir John Barrington 
had so acted towards the children as to 
impose on himself the moral duty to pro- 
vide for them ; and that the children were, 
in &ct, maintained by him, and not by 
their father. 

But, it has been said, that Sir John Bar- 
rington would not have been guilty of any 
breach of moral duty, if he had permitted 
the property to descend to his brother. 
Undoubtedly he would not, because that 
would have been a very natural mode of 
providing for the children. But, if he had 
reason to suppose the brother would act 



so unnatural a part as to leave the property 
away from his children. Sir John Barring- 
ton would have been guilty of a breach of 
moral duty towards the children in leaving 
the property absolutely to the father. I 
should, therefore, feel great difficulty in 
coming to the conclusion, that Sir John Bar- 
rington had not placed himself in l*co pa- 
rentis towards these children, even if I 
thought everything necessary for that pur- 
pose, which the Vice Chancellor has 
thought to be so. 

But, adopting as I do the definition of 
Lord Eldon, I proceed to consider, whether 
Sir John Barrington did intend or mean 
to put himself in loco parentis to these 
children as far as related to their future 
provision. Parol evidence has been offered 
on two points : first, to prove the affirma- 
tive of this proposition; and, secondly, to 
prove, by declaration and acts of Sir John 
Barrington, that he intended the provision 
by the settlement to be in substitution of 
that in the will. That such evidence is ad- 
missible for the first of these purposes, ap- 
pears necessarily to follow from the rule of 
presumption. If the acts of a party stand- 
ing tfi loco parentis, are, in equity, to raise 
a presumption which would not arise from 
the same acts of another person not stand- 
ing in that situation, parol evidence must 
be admitted to prove or disprove the facts 
on which the presumption depends — 
namely, whether in the language of Lord 
Eldon, *' he meant to put himself in loco 
parentis:** and, as the fact to be tried is 
the intention of the party, his declarations, 
as well as bis acts, must be admissible for 
that purpose. And, if the evidence esta- 
blishes the fact, that Sir John Barrington 
did mean to place himself in loco parentis, 
it will not be material to consider whether 
his declarations of intention as to the parti- 
cular provision in question, be admissible 
per se ; because, the presumption against a 
double portion will, in that case, arise ; 
and, as that presumption has been ' at- 
tempted to be rebutted by parol evidence, 
it certainly may be supported by evidence 
of the same kind. 

I at present look at this evidence, merely 
for the purpose of seeing how far it sup- 
ports the proposition, that Sir John Bar- 
ringtoo meant, for the purpose of making 
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8 provision for the family in general, and 
particularly for Miss Julia Barrington, to 
place himself in loco parentis. In the first 
place, it appears that Sir John Barrington 
allowed his brother 400/. a year, which he 
in 1797 voluntarily bound himself to pay 
during his life. I take no notice of Mr. 
Fitzwilliam Barrington's diary, as I do not 
consider that can be evidence between 
these parties, of the facts it contains, there 
being no proof that it ever came to the 
knowledge of Sir John. Sir John Barring- 
ton's bankers, however, prove the payment 
to the brother of large sums, in addition 
to his annuity. But his letter of the 1 1th 
of July 1818, referred to by the Vice 
Chancellor, is a most important document^ 
shewing that he had taken his brother's 
family under his protection, and that his 
principal object in the appropriation of his 
property, was to provide for them ; that 
be bad always been preparing to supply 
his brother with cash en masse ; that on 
l4idy Simeon's marriage, he had made a 
disposal of the Isle of Wight property, for 
the benefit of his brother's family ; and on 
Mrs. Powys's marriage, he had made an* 
Other will, improved upon, as he concluded, 
by the destination of his tithe property in 
Essex, in trust, to form a fund to raise the 
very heavy demands that would press on 
the Isle of Wight estate : that in the framing 
of these wills, he had acted altogether free 
from any personal consideration, following 
the order of priority *of birth as the rule 
for it. Part of these demands on the Isle 
of Wight estate, was the provision for 
Mrs. PowyD ; and it is to be observed, that 
he speaks of the object of the arrangement 
of 1817, as being to provide an additional 
fund to answer the pre-existing demand, 
and not intending to create a new one. 
The testimony o^ the witnesses carries this 
part of the case somewhat further, and 
proves that the brother's family were, in 
fact, maintained by Sir John Barrington, 
the income of the brother not exceeding 
400/. or 500/., per annum, and Sir John 
making up the deficiency to cover the ex- 
penses of the family, which were consider- 
able. It cannot be material whether the 
music-master, or the drawing-master, or 
the dress-maker, received what was due to 
them from the hands of their father, when 



it appears their uncle furnished the nieans.* 
The.arrangementB on Lady Simeon's mar- 
riage in 1813, are important, as shewing, 
that at tliat time Sir John Barrington 
treated his brother's family as his own, in 
the disposal of his property, and appointing 
10,000/., as the portion of each of his 
younger nieces. The letter of the 1 1th of 
July 1818, shews, that at the time of mak- 
ing the will of the 28tfa of March 181 7| 
Sir John Barrington knew oi the intended 
marriage of his niece Julia; and such will 
was made, as he says, on the occasion of 
such marriage. At that time, therefore, 
the will proves that he intended 10,000/., 
and no more, should be the portion of 
Mrs. Powys. Nothing can more completely 
shew the assumption of the ofBoe of parent 
towards them, so far as relates to the die-* 
posal of property, than this will. Had his 
nieces been his own children, the disposi- 
tion and arrangements would probably 
have been the same as far as they afiect 
them. If Sir John Barrington had died 
between the 28th of March and the 2nd of 
June 1817i Miss Julia Barrington's fortune 
would have been 10,000/. ; but that 10,000/. 
would have been so settled by the will, aa 
to have precluded the necessity of any 
other settlement of that sum. But, although 
the object was so attained, and the chances 
of life guarded against by this will, the 
negotiations proceeded with the intended 
husband. To this negotiation, the uncle 
was a party on the behalf of the intended 
wife, the father not interfering. On the 
Snd of June, the settlement is executed, 
the father being no party to it, but the 
uncle is : and he put in settlement a sum 
of 10,000/., charged pn the reversion of 
the Swainston estate, (which was, by the 
will, to go in succession to the nieces,) for 
the advancement in life, and to provide for 
the maintenance of the niece, who was 
about to marry. Did not Sir John Bar*- 
rington, by this settlement, exercise the 
office and duty of advancing the niece in 
life, and of providing for her maintenance, 
and that by a sum charged on an estate 
settled on her eldest sister and herself, in 
succession ? Was not this a portion ? And 
if so, was not the 10,000/., appropriated to 
the same purpose, and ultimately charged 
upon the same property by the will, aisa 
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intended as a portion ? But, if this was 
given as a portion, and is so to be consi- 
dered, the giving it aflTords the strongest 
evidence, of the intention in the giver, to 
place himself for that purpose in loco pa- 
rentis : and, on the other side, if the as- 
sumption be proved by other means, then 
the sum so given must be considered and 
treated as a portion, 1 consider both 
points as established by the evidence, and 
the proof of either is sufficient proof of 
the other, and so raises the presumption 
in equity that both gifts were not intended 
to take effect. Neither is this presumption 
rebutted by the evidence of the plaintiff; 
for independently of the presumption in 
equity against double portions, and of the 
positive testimony, that the testator. Sir 
John Barrington, intended his niece should 
have only one sum of 10,000/., there is 
the strongest grounds for presuming, from 
the documents, that such must have been 
his intention. That such was his intention 
in 1813, is quite clear; that he continued 
to entertain the same intention up to and 
at the time of making his will, of 1817, is 
also quite clear ; and he not only does not 
give her any more, but disposes of all the 
property, appropriating 10,000/., and no 
more, to her. What ground is there for 
supposing that he had altered this intention 
on the 20th of April, after making his will ? 
No stipulation for that purpose appears 
on the part of the intended husband: 
10,000/. was the whole which he stipulated 
for, or which he had any reason to expect. 
Had Sir John Barrington, at the time he 
executed the settlement, an intention that 
bis niece should have another 10,000/. un« 
der his will, would he not have made such 
additional sum the subject of negotiation, 
instead of leaving it as it stands in the will, 
which gives to the intended husband an un*- 
restrieted power over that sum ? But, upon 
whatgroundis the direct evidence of Sir John 
Barrington's intention with respect to these 
two sums to be contested ? The whole 
question is one of intention, and, on such 
an issue, the declarations of the party are) 
I conceive, admissible ; and so the case is 
put. 

It has been said, that the trusts of the 
10,000/. by the settlement, differ from those 
prescribed by the will ; and that the will 



charges the Hatfield Broad Oak tithes, 
and other property, with the payment; 
whereas, by the settlement, the reversion 
of the Swainston estate alone is charged. 
After the decision of the House of Lords 
in the case of Wharton v. Lord Durham{S), 
the variation in the trusts cannot be relied 
on. That case having been argued before 
I had the honour of a seat in the House of 
Lords, I abstained from taking any part in 
the judgment ; and I was glad to be en- 
abled to do so, because I had been counsel 
in the cause; but I fully concur in that 
judgment. 

As to the observation that the 10,000/. 
was by the settlement, only charged on 
the reversion of the Swainston estate, and 
might therefore have &iled altogether, or 
have been postponed for a long period, it 
is to be observed, that although the charge 
on the reversion was by possibility in law 
liable to fail, by Sir John Barrington or 
his brother leaving issue male, who should 
attain twenty-one, and bar the reversion, 
yet the 10,000/. portion would not, in that 
event, have failed, it being in that case 
charged on the Post Office annuity (4) ; so 
that the charge, either by itself only, or by 
means of becoming a charge on the Post 
Office annuity, did, in fact, secure the 
10,000/. But, what was the probability, in 
fact, of the charge on the reversion being 
defeated ? I am not aware, that the age of 
the parties was distinctly in evidence ; but 
Fitzwilliam Barrington had been married 
twenty-eight years, and had no son ; and 
Sir John Barrington, who was the best 
judge of the probability of his marrying 
and having issue, evidently considered that 
event as one not at all to be taken into 
account : so that the reversion of the 
Swainston estate, though in law contingent, 
was, in fact, equal in value to an absolute 
interest, and must have so been considered 
by the party. The omission, therefore, of 

(S) See 6 Law J. Hap. (n.8.) Cbanc. 15. Tb« 
decinon io that case was reversed by tbe House of 
Lords, subdequently to the Vice Cbancellor's judg- 
ment in Powys r. Mansfield. 

(4) There appears to be some inaccuracy in this 
Tiew of the case, as the Post Office annuity was 
brought into settlement, not by the BarringtOQ 
family, but by the family of Mr. Powys. 
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the other property in the settlement, is 
necessarily a departure in effect from the 
intention declared by the will, of making 
the other property primarily liable for 
50,000/. ; for if such property was not 
thought equal to raise the whole 50,000/., 
it was not material that 10,000/., part of 
it, should be raised out of the reversion — 
[His Lordship referred to some of the evi- 
dence, which it is not material to set out.] 

It has been argued, that the codicil of 
the 2Srd of June 1818, confirmed the 
will, and makes the will speak as of the 
date of the codicil, and, therefore, revives 
the legacy, if it had been adeemed by the 
settlement, and is, at all events, evidence of 
the intention that the legacy should take 
effect. It is very true, that a codicil re- 
publishing a will, makes a will speak as of 
its own date, for the purpose of passing 
af\:er-purcha8ed estates, but not for the 
purpose of reviving a legacy revoked, 
adeemed, or satisfied. The codicil can 
only act on the will, as it existed at the 
time, and at that time the legacy revoked, 
adeemed, or satisfied, formed no part of 
it. Any other rule would make a codicil 
merely republishing a will, operate as a 
new bequest, and so revoke any codicil by 
which a legacy given by a former will was 
revoked, and undo every act by which it 
might have been adeemed or satisfied. 

The cases are consistent with this rule, 
such as Drinkwaier v. Faulkfier{5), Monck 
V. Monck {ei), Booker v. Allen(J)\ and the 
case of Roome v. R(iOme{8) is not an au- 
thority against the decision, because the 
codicil was not considered in that case as 
reviving an adeemed legacy, it having been 
decided there was no ademption : but the 
codicil was referred to as an additional 
proof that no ademption was intended. As 
to the argument, that the codicil must, at 
any rate, be evidence of an intention that 
both sums should be paid, the same an- 
swer may be given as has been given to 
similar arguments in other cases — namely, 
that the testator, if he knew the rule of 
law, must have known that the codicil could 

(5) 2 Ve«i. 695. 

(6) 1 Ball & Rent. «98. 

(7) 2 Rum. & M. 270; i.e. 9 Lav^ J. Rep. 
Clianc. 130. 

(8) 3 Atk. 181. 



not revive an adeemed legacy, and, there^ 
fore, that it was unnecessary to mention it. 
The probability, however, is, that his atten- 
tion being directed to the only object of 
the codicil, the words of confirmation of 
his will were introduced as words of course, 
without any reference to the legacy in 
question. 

I have not said anything as to the iden- 
tity of purpose in the two gifts — namely 
making a provision for the niece in con- 
templation of her marriage ; but, there are 
strong observations of Lord Eldon on that 
subject, in the case of Trimmer v. Bayne 
(9). Indeed, the facts of that case, in almost 
every particular, strongly resemble the 
present. It was die case of a natural child, 
the father of which must be, for every pur* 
pose, considered as a stranger. Verbal de- 
clarations were received in evidence of the 
father's intention; and the provision by 
the will, though not settling the property 
on the parties, and the issue of the mar- 
riage as in this case, had reference to the 
children's marriage : on which Lord Eldon 
observed, if there had been no general rule 
as to the ademption of the legacy by the 
settlement, it would be well wortliy of dis- 
cussion, whether it ought not to prevail in 
that particular case, the legacy being given 
with express and peculiar reference to the 
marriage of the daughter. Unless, there- 
fore, it be admitted as a positive rule, that 
no one can, for thes^ purposes place himself 
tn loco parentis to a child who is living with 
his father, this case' of Trimmer v. Bayne 
cannot be distinguished from the present. 
There is, then, the case which I before men- 
tioned, of Monck V, Monck, which bears a 
strong resemblance to the present in many 
points. In that case, a testator had, by 
will, given 5,000/. to his brother, and, con- 
templating his marriage, directed in that 
event, it should be applied as a provision 
for his family. He afterwards advanced 
1,000/. to his brother, and on his brother's 
marriage, settled 1,000/. on him and his 
family. Lord Manners held, that he had 
placed himself in loco parentis, and that 
the legacy was adeemed by the settlement, 
though, in that case^ the evidence to shew 
the assumption of the office of parent, waa 

(9) 7 Ves. 508. 
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only to be found in the instruments them- 
selves. In that case, it was also decided, 
that parol evidence was admissible in such 
cases to shew the intention ; and a codicil, 
ratifying and confirming the will, did not 
set up an adeemed legacy. Lord Manners 
also ruled an identity of purpose as to the 
provision, though that was not so strong as 
in the present case. Booker v. Alien also 
embraces many of the points in question 
in this case ; and, except that the legatee 
had no father, it was a case much less 
strong than the present against the double 
portions. Sir John Leach, then Master of 
the Rolls, held, that the testator had placed 
himself in loco parentis, and the presump- 
tion was, therefore, raised against the 
double portions ; and, that evidence of the 
testator's intention was admissible ; and that 
the codicil did not set up an adeemed lega* 
cy. Upon these authorities, and for these 
reasons, I am of opinion, that the evidence 
adduced to prove that Sir John Barrington 
had placed himself in loco parentis to his 
niece for the purpose of providing for her, 
is admissible for that purpose, and esta- 
blishes that point, although the legatee was 
living with her father. The presumption 
against double portions, therefore, arises, 
and it is not repelled by the evidence ad- 
duced by the plaintiff. On the contrary, 
the result of the whole of the evidence is 
strongly to shew that Sir John Barrington 
intended his niece should only have one 
sum of 10,000/., and that the legacy given 
by the wilU therefore, should not take 
effect. I am also of opinion, that the 
legacy so adeemed by the settlement, 
was not set up by the codicil. The re- 
sult, therefore, is, that the plaintiff has 
failed, in my opinion, in so much of the 
suit as sought payment of the 10,000/. 
legacy ; and so much of the decree as pro- 
vided for the payment of that legacy, must 
be reversed without costs ; and so much of 
the bill as prayed payment of the legacy, 
must be dismissed with costs. 

Decree accordingly. 



V.C. 
Dec. U. 



ATTORNEY GENERAL V, THE 
LONDON AND SOUTHAMPTON 
RAILWAY COMPANY. 




Railway Act — Construction. 



By an act by which a railway company 
was incorporated, the usual power was given 
to them, to construct "according to the pro^ 
visions and restrictions of the act" the said 
railway upon, across, or over any roads, ^c,^ 
doing as little damage as might be. By a 
subsequent section it was enacted, *Uhat where 
the railway should cross any turnpike road^ 
or other public highway, by means of an 
arch" such arch should be *' of such nndth as 
to leave a clear and open space under such 
arch of not less than ffieen feet" : — Held, 
that, under these clauses, the company were 
empowered to diminish the width of any turn* 
pike road, which was crossed by the railway, 
provided they left an open space of fifteen 
feet ; and an application by the trustees of a 
turnpike road for an injunction to restrain 
a railway company from constructing a 
bridge over the road of less than the usual 
width of that road, on the grpund, that an 
inconvenience to the public would be thereby 
occasioned, was refused ; but leave was given 
to tiie trustees to proceed against the com* 
pany in a court of law. 

This information was filed at the rela- 
tion of the trustees of the upper district of 
the Kingston and Skeetbridge turnpike 
road. 

By the 5 Will. 4. c. 88, a company was 
incorporated for making a railway from 
London to Southampton. By the 9th sec- 
tion of that act, it w^ enacted, *' that it 
should be lawful for the company to enter 
upon lands, and take levels, &c. ; and also 
for the purposes and according to the pro- 
visions and restrictions of the act, to con- 
struct or make in, upon, across, under or 
over the said railway or other works, and 
in, upon, across, under or over any lands, 
streets, hills, valleys, roads, rivers, &c., 
such inclined planes, tunnels, embankments, 
bridges, arches, piers, roads, ways, pass- 
ages, conduits, drains, culverts, cuttings and 
fences, and also to erect and construct 
such houses, wharfs, &c., as the said com- 
piiny should think proper ; and also to di- 
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vert or alter the course of any rivers, &c., 
and also to divert or alter the course of any 
roads or ways, or to raise or sink any roads 
or ways, in order the more conveniently 
to carry the same over or under the said 
railway ; the company doing as little da- 
mage as might be, in the execution of the 
powers thereby given them." 

By the 72nd section, it was enacted^ 
" that where the railway should cross any 
turnpike road, the road should be raised 
or sunk by the company, so that it should 
pass over the railway, or that the railway 
should pass over the roads by means of a 
bridge, of such height and width and with 
such an ascent or descent as was provided 
by the act." 

By the 74th section, it was enacted^ 
" that where any bridge should be erected 
by the company for the purpose of carrying 
the railway over or across any turnpike 
road or other public highway, the span o£ 
the arch of such bridge should be formed, 
and should at all times be and be continued 
of such width as to leave a clear and open 
space under every such arch of not less 
than fifteen feet, and of a height from the 
surface of such turnpike road to the centre 
of such arch of not less than sixteen feeL*' 

By the 77th section, it was enacted, 
" that in all cases, in which, in the exercise 
of any of the powers thereby granted, any 
part of the carriage or horse roads, either 
public or private, should be found neces- 
sary to be cut through, diverted, raised, 
sunk, taken, or so much injured as to be 
impassable for passengers or carriages, or 
the persons entitled to the use thereof, the 
company should, at their own expense, 
before any such road should be so cut 
through, diverted, raised, sunk, taken, or 
injured as aforesaid, cause a sufficient car- 
riage or horse road (as the case might re- 
quire,) to be set out and made instead 
thereof, as convenient for passengers and 
carriages as the road to be cut through, 
diverted, raised, sunk, taken, or injured as 
aforesaid, or as near thereto as might be, 
and should cause the same to be put into 
good and substantial order and condition, 
where the former road could not more 
easily be restored ; and when the road cut 
through, diverted, raised, sunk, taken, or 
ir^jured, should be a turnpike road, the 



substituted road, if temporary, should be 
set out and made as aforesaid, and the 
principal road should be restored within 
six calendar months after the commence- 
ment of the operation; and the railway, 
where it should cross such turnpike road, 
should be constructed and kept in repair 
in such mannar as to prevent, as far as 
practicable, any obstruction to the passage 
along such turnpike road." 

The line of the railway was to pass over 
Ditton Marsh/ where it crossed the turn- 
pike road from Kingston to Skeetbridge. 
The road, at the part where the railway 
was to cross it, was forty feet wide; but 
the company proposed to carry the railway 
over it by means of a bridge of the width 
of twenty-four feet only, of which five feet 
were to form a footpath. And as the rail- 
way crossed the road in a very oblique 
direction, the width of the road would be 
diminished to the length of 160 feet. The 
company had commenced the construc- 
tion of an arch of the width above men- 
tioned. The trustees of the road, consi- 
dering that the arch would not be of suffi- 
cient width for the purposes of the great 
traffic upon that road, caused the present 
information to be filed. It prayed that the 
arch intended to be erected by the com- 
pany might be declared a nuisance, and 
that it ought to be abated; and that the 
company might be restrained from pro- 
ceeding with the proposed arch, or from 
erecting any other arch upon or across the 
said road, so as to obstruct or narrow it, to 
the nuisance and injury of the public* 

There were several clauses in the act, 
as the 1 8th and four following clauses, by 
which the company were required to c;pn- 
struct arches of a greater width than fifteen 
feet at the particular places mentioned in 
those clauses respectively, as over the rivers 
Wey and Itchen, the Basingstoke Canal, 
&c. 

A motion was now made for an injunc* 
tion to restrain the company from pro* 
ceeding with their proposed bridge over 
the Kingston road. 

In support of the motion several affida- 
vits had been sworn by surveyors and 
others, who deposed that, in their opinion, 
the proposed arch would occasion great 
inconvenience and obstruction to persons 
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l^sriDg along the road : and on bdwtf of 
die conpany ebunter-aflSdavits were read, 
to shew that the dimensiona of the pro- 
posed arch would be quite sufficient ; and 
It was also deposed^ that Putney Bridge, 
which was in the line of the Portsnoutli 
road, was only twenty*two feet ten inches 
wide (except at occasional reces8es)| and 
792 feet long, and that about Fulham, the 
toad was in many parts not wider than 
firom eighteen to tweney-fonr feet. 

Mr. Kfttght Bruce, Mr. Foster f and Mr. 
Svgden, in support of the motion, contend- 
ed, that the 74th aeetion of the act required 
the company to make their arch not ]es4 
than fifteen feet wide, not only over turn- 
pike roada^ but idso over highwaya. which 
were frequently of less width tfaom fifteen 
feet; but that this section did not relieve 
the company from the necessity of making 
their arches over turnpike roads and other 
great thoroughfares mare dnm fifteen feet 
wide, where the conTenience of the public 
required it: that the 9th section, which 
empowered them to croes a turnpfkeroad. 
did not authorize them to obstruct that 
road by any of thenr brick-w6rk. but 
merely to build an arch over it; that the 
general Turnpike Road Act required roads 
to be of the width of thirty feet; and that 
if the road were wider than necessary, the 
owners of the land on each side were en* 
titled to the land which waa not necessary 
for the road ; and that the company had no 
right to appropriate it without making com- 
pensation ; and that, at all events, the ques- 
tion waa sufficiently doubtful to induce the 
Court to interfere — Btakemore v. the Qla^ 
morganshire Canal Company {I). 

Mr, Wlgram and Mr. Duckworikt eon- 
tri^ contended, that under the 74ih section 
the company were empowered to cross 
any turnpike road in their line, provided 
Aey lef^ a clear open space of the width 
of fifteen feet ; that where an arch of that 
width was not considered sufficient, the 
legislature introduced special clauses to 
meet cadi such particular case.aa the 18th 
and following sections ; that the Court 
would not interfere merely because one 

(1) 1 MjL & K. 181 ; a. e. e Lkw J. R«p.(N.s.) 
C3UUB€« 95. 

New Seiiis, Yll.— Chaitc. 



party nught raise some doubt on the oon* 
struetion of the act; and if the queation 
of nuisance were brought befi>re the Court, 
the filet must be first tried by a jury<*^ 
The Attorney General v. Cleaoer(Jt)» 

Mr. Knighi Brucet in reply, contended, 
that it was clear, from the 77th sectioa» 
that the legislature did not mean that the 
state of the turnpike roads should be al* 
tared by the company, more than waa 
absolutely necessary. 

The VicB Cbajtciuob. — In this case it 
is observable, that by the 9th section it is 
enacted— [His Honour read that section], 
and if the act had stopped there, the com- 
pany would have had a general power 
given to them, not merely to make (aa I 
understand it) a bridge across a road, but 
to build piers and arches in and upon 
the road. And by the 74th section, the 
genera] power, which is given by the 9th 
section, is. on the face of h. intended to be 
restrained to a certain extent; because the 
parties are only enabled to do those things 
which the enabling clause gives them the 
power to do. according to the restrictions 
and provisions of the act ; and when you 
look at the 74th section you find'-^[Hia 
Honour read that section]. Now. I should 
have thought prtiR(l/0cte that the company 
would have had their general power whidb 
was given under the 9th section, capable of 
being exercised as they thought proper, 
provided, in the crossfaig of any turnpike 
road, with a bridge, they didnotso construot 
the bridge as to make the open space leas 
than fifteen feet. That appears to me to be 
the plain and clear meaning of the Ian* 
guage, and they may (as I understand it) 
actually erect the piera. which shall sup- 
port the bridge, upon the rOad. provided 
that, when the bridse be constructed (I 
mean, in case of piers; there shall be a clear 
open space of not less than fifteen fii^t. 
Mt. then, it is said, that cannot be the 
construction, becauae. in the 77tb section, 
there are some geneiul worda— [His Ho- 
nour read that section]. That aectioa 
points to two things, to the case which may 
arise, where it may be neceasary, for the 

(S)18Ve*.fl7. 
D 
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purpose of making some worics, for tem- 
porary purposes, to divert the existing 
turnpike road, or where it may be 
necessary not merely to divert the turn- 
pike road for a time, but absolutely, and 
altogether, for an indefinite time : and then 
it is provided, that the railway, when it 
crosses the turnpike road, shall be con- 
structed and kept in repair — ^[His Honour 
read the section]. That is a provision 
which proves tome plainly, on the face of the 
section, not to be a general provision ap- 
plying to all other sections, but applying to 
a particular case, contemplated by this sec- 
tion — namely, a case when there is a diver- 
sion of the road for a particular purpose, 
either temporary, or to continue for ever. 
But, it is in relation to the case which is 
contemplated by the 74th section, and is 
only a modification of the general power 
given by the 9 th section. And, it appears 
to me, that it is useless to consider here, 
whether the construction of an act of the 
legislature may, or may not, produce incon- 
venience, or even damage of a worse kind 
than inconvenience : because, the law of the 
land determines what shall be the conve- 
nience both of the public and of individuals. 
I, therefore, sitting here as a Judge, have 
no power to determine on that point. 

It appears to me, it is beyond a doubt 
on this act of parliament, that provided 
the open space left under the bridge upon 
the road is of not less than fifteen feet, 
the company may erect piers to con- 
struct the bridge on the road itself, and 
make the bridge as they please. There is, 
therefore, no foundation for this applica- 
tion, and I think it right not to grant an 
injunction. 

If the relators, or those who conduct the 
suit, wish to take the opinion of a court of 
law, and establish their right to have the 
interference of this Court, I certainly will 
give them leave so to do; but, at pre- 
sent^ I shall not grant the motion ; and, if 
those who conduct the suit in the name of 
the Attorney General, think it right to take 
the opinion of a court of law, I must, of 
necessity, reserve the further consideration 
of this motion, that is, the question of costs» 
till, we know what is the result of any such 
proceeding. It is but due to the Attorney 
General, whose name is fixed to this in- 



formation, that the opinion of a court of 
law should be taken, if he desires it. 
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Ikl.R. 
Dec. 22. 

StatiUe 1 WUl. 4. c. 47. t. 11— Co»- 
itruetion^^Mortgage — Infant. 

The 1 WiU. 4. c. 47. «. 11.* doei not 
authorize the Court to direct a mortgage of 
an infantas estate for payment of the ancee* 
tor'e debts. 

In this case, there was a deficiency of 
the personal estate for the payment of the 
debts of the deceased, and an order had 
been made, to raise the money out of the 
real estates which had descended on an in* 
fant heir. The Master, to whom the mat- 
ter had been referred, reported that it 
would be for the benefit of the infant that 
the money should be raised by mortgage, 
but doubted whether a valid mortgage 
could be executed under the above act. 

Mr, Pemherton, for the petitioner. 

The Master of thb Rolls thought the 
act did not authorise a mortgage, observ- 
ing, that the words " sale or mortgage," 
would naturally have occurred if a mort^ 
gage had been intended; and he referred 
it back to the Master to see what portion 
of the estate ought to be sold. 

• Which euacU, " That where any ioit |hath 
been or shall be instituted in any ooart of equity, 
for the payment of any debts of any person or per- 
sons deceased, to which their heir or heirt, deyisaa 
or devisees, may be subject or Liable, and such conrt 
of equity shall decree the estates liable to such 
debts, or any of them, to be sold for satisfaction of 
such debt or debts, and by reason of the infancy of 
any such heir or heirs, derisee or derisees, an tm- 
maidiate oonvejance thereof cannot, as the law at 
present stands, be compelled, in every such case 
inch Court shall direct, and, if necessary, compel 
such infant or infants to convey such estates so to 
be sold (by all proper assurances in the law) to the 
purchaser or purchasers thereof, and in such manner 
as the said Court shall think proper and direct; and 
every such infant shall make such oonveyance ac- 
cordinglj ; and every such conveyance shall be as 
valid and effectual to all intents and purposes as if 
■ooh person or peisons, being an infant or infants, 
was or were at the time of executing the same of the 
full age of twenty-one years." 
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TASREK V, SHALL. 



L.C. 
Nov, 

Agreement — Specific Peformance — Plead- 
ing — Parties. 

By articles, executed tn- contemplation of 
the marriage of A^ who was tenant in tail of 
certain estates in remainder, expectant on 
the death of B, A. covenanted to settle the 
estate^ (subject to B*s life estate, and to the 
raising of a sum of 1 SfiOOLfor A's benefit,) 
to the use of C. ar^ his heirs during the life 
of the wife, in trust for her, with remainders 
over, as therein expressed, A contract hav* 
%ng been entered into by A, and certain in- 
cumbrancers claiming under him, for the sale of 
his reversionary interest in the whole of the 
estates, to raise 15,000/., the purchaser filed 
a bill for the specific performance of the con- 
tract, agamst A, and the other parties to the 
contract, and against A*s wife, and a mort- 
gagee in wJtom the legal estate was vested : 
— Held, reversing the judgment of the Court 
below, that neither the w^e nor the mortga- 
gee, (they not being parties to the contract,) 
was a proper party to the suit; and the 
wife having appealedfrom the decision of tlie 
Court below, the bill was dismissed as against 
her. 

This cause came before the Vice Chan- 
cellor on demurrer, on the 15th of July 
18S4; and also came on to be heard before 
him on the Sid and 4th of June 1836. 
The judgment which his Honour pro- 
nounced on die hearing, will be found re- 
ported in 5 Law J. Rep. (n.s.) Chanc, 3:^1. 
Mrs. Small appealed from his Honour*s 
judgment, and the cause was again argued 
before the Lord Chancellor. 

llie facts of the case are fully stated in 
his Lordship*6 judgment. 

Mr. Jacob and Mr. Willcock, Mr. Tres- 
love, Mr. Coote, Mr. Cooper, Mr. Spence, 
Mr. K. Parker, and Mr. Girdlestone, ap- 
peared for different parties. 

Mr. Phillips, the mortgagee, by his 
answer, had offered to execute a re- con- 
veyance of the mortgaged property, upon 
being paid what was due to him on his 
mortgage; and did not, by his answer, 
raise the objection, that he ought not to 
have been made a party to the suit« It 
was therefore contended, that he ought 
not now to be allowed to insist on that 
New Series, VH.— Chahc. 



objection ; and that if he was a proper 
party, and was to execute a conveyance of 
the estate, that then Mrs. Small, being in- 
terested in that estate, ought also to be 
before the Court. 

'i'he Lord Chancellor reserved judgment, 
which was pronounced on the 18th of No- 
vember. 

The Loud Chancellor. — The bill in 
this case is by a purchaser for the specific 
performance of a contract made and signed 
by himself, and by the defendants Baker 
Mann, and Small : and there is this 
peculiarity fn the prayer, that it prays, 
*' that it may be declared a good title can 
be made to the estate in question, free 
from incumbrances ; and that the contract 
may be ordered to be speci6cally perform- 
ed," &c. ; and this seems to be the real 
object of the suit. In order to obtain a 
decision on this subject, there are made 
defendants certain mortgagees who are not 
parties to the contract, and Mrs. Small, 
the wife of the party to the contract; 
and she is the party appejiling from th^ 
decree. 

The facts of the case, as stated in the 
bill, are shortly these. Mr. Small, previ- 
ously to his marriage, was entitled to an 
estate in tail male, subject to the life estate 
of Martha Lucas ; and by his marriage 
articles, dated the Srd of December 1830, 
his intended wife, the present defendant, 
being then an infant, he contracted with 
Mr. Ashford, her uncle, that the estate 
should, subject to the life estate of Mrs. 
Lucas, and the raising, by mortgage or 
otherwise, of any sum or sums of money 
not exceeding in the whole 15,000/., by 
and for himself, be conveyed and assured, 
and for that purpose he covenanted that he 
would, as soon as conveniently might be 
afler the marriage, (subject and without 
prejudice to the raising by any ways or 
means, and at any time or times he should 
think proper, of any sum or sums of money 
not exceeding in the whole 15,000/., by 
mortgage, annuity or otherwise, for his 
own use and benefit, and to apy deed or 
deeds and assurances which he might 
thereafter make and execute for securing 
the repayment of such sum or sums of 
money, and the interest thereof,) make and 
execute all the necessary and proper acta 
G 
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and deeds for the purpose of sealing the 
estates to the use of Ashford during the 
life of the wife, in trust lo pay the rents to 
her for her separate use, with remainder to 
himself for life, with remainder to the 
children, with remainder to the survivor 
of the husband and wife ; with various 
powers for the management and applica- 
tion of the rents for the benefit of the 
children, all applicable to real estate ; and 
a provision, that there should be inserted 
in the settlement all such powers, pro- 
visoes, covenants, clauses, and agreements, 
as might be considered essential for the 
parties interested therein, or which might 
be proper for effecting the several pur- 
poses therein mentioned, and as are usually 
contained in settlements of the like kind. 
By deeds of the 2nd and 3rd of March 

1831, Mr. Small having borrowed 5,000/. 
of Mr. Phillips, conveyed the estate to Mr. 
Phillips, subject to Mrs. Lucas's life inter- 
est, and to the usual provisoes for redemp- 
tion, and covenanted to levy a fine for that 
purpose. Phillips had a power of sale 
given to him by this deed, and it contained 
a settlement of a policy of assurance for 
the life of Mrs. Lucas, for 5,000/. A fine 
was accordingly levied in Easter term, 1831. 
By deeds of the 26th and 27th of October 

1832, Small having borrowed another sum 
of 5,000/. from the defendant Wakeford, 
secured the repayment of it in a sunilar 
manner ; but, for this loan, the defendants 
Baker and Mann joined as security in the 
covenant for repayment^ Small raised two 
other sums, one of 2,500/*, by mortgage of 
the estate to one T. Hawkins ; and the 
other of 1,000/., by sale of an annuity now 
vested in the defendant Sarah Baker. So, 
that of the 15,000/., 1,500/. only remained 
to be raised. By indentures of the 28th 
and 29th of October 1832, to which SmaU, 
Ashford, Phillips, and Wakeford, and two 
mortgagees, and Baker and Mann were 
parties, Small conveyed the freehold to 
Baker and Mann, subject to the life estate 
of Mrs. Lucas, and the mortgages to Phillips 
and Wakeford, to sell the estate at their 
discretion, and to apply the proceeds in 
reimbursing themselves, repaying the pre- 
mium paid, paying the mortgage debt to 
Phillips and Wakeford, and to pay the sur- 
plus to Small pr the persons entitled under 
{he deed of Decepibcr 1 830, namely, the 



marriage articles. 'i*he defendants Baker 
and Mann are the vendors under this deed; 
and they, by an agreement dated the 2l8t 
of December 1833, to which they were 
parties, of the first part, Small of the second 
part, and the plaintiff of the third part, 
agreed, in consideration of 19,250/., to sell 
the fee simple of the estate expectant on 
the death of Mrs. Lucas, so far as such 
estate had been acquired under the fine or 
otherwise. 

It appears, that by deeds executed in 
1831, in pursuance of the statute, (Mrs. 
Lucas having consented,) the effect of a 
recovery was obtained, and the legal estate 
vested in Phillips, then the mortgagee. 
There is no allegation in the bill respecting 
Small's interest, except the statement of 
the marriage articles. 

To this bill Ashford and Mrs. Small 
put in a general demurrer, upon the dis- 
cussion of which, at the hearing, two ques- 
tions were raised : first, whether the mar- 
riage articles authorized Small to sell the 
estate to raise the 15,000/., and if so, whe- 
ther, under the circumstances, such power 
was duly exercised ; and, secondly, whe- 
ther Mrs. Small was a proper party to the 
suit. From the report of this case, in 
6 Sim. '631 1 it appears that the counsel for 
Mrs. Small, being desirous of obtaining a 
decision on the other points, waived the 
objection of Mrs. Small being a party to 
the suit, and the Vice Chancellor over- 
ruled the demurrer ; but his Honour ex- 
pressed some doubt, whether Mrs. Small 
ought to have been made a party to the 
suit. On the hearing, both points were 
again raised, and his Honour made a de- 
cree, declaring that Small was entitled to 
isell the fee simple in remainder, of the 
whole estate, for the purpose of raising 
the 15,000/. ; and he referred it to the 
Master to inquire, whether that sum, or 
any part thereof, had been raised, and 
whether the contract of the 2 Ist of De- 
cember 1833 was at the time a fit and 
proper, contract. The decree, therefore, 
adjudicated nothing, as to the propriety of 
the contract, and cannot therefore be oh* 
jected to, if the declaration be correct, 
that, under the articles, Small was entitled 
to sell the fee simple in remainder of the 
whole estate for the purpose of raising the 
15,000/. ; the question, as to the manner 
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in which the power had been exercised, 
being reserved. But I understand the de- 
claration declared that such power existed 
from the moment of the execution of the 
articles. 

The second question is to be considered 
first ; because, if Mrs. Small be not a pro« 
per party to the suit, it will not only be 
unnecessary, but improper, to give any 
opinion as to other points in the cause. It 
is not disputed, that generally, in a bill for 
a specific performance of a contract for 
tale, the parties to the contract only are 
the proper parties ; and when the ground 
of the jurisdiction of a court of equity in 
such cases comes to be considered, it could 
not properly be otherwise. The Court 
assumes jurisdiction in such cases, because 
the remedy in a court of law, giving da- 
mages only for the non^perfomance of the 
contract, will not, in many cases, afford an 
adequate remedy. But in Equity, as Well 
as in law, the contract constitutes the right, 
and regulates the liability of the party ; 
and the object of both proceedings is to 
place the parties complaining in the same 
situation as nearly as possible, as the de« 
fendant had agreed that they should be 
in. It is obvious that persons who are 
strangers to the contract, and therefore 
neither entitled to the rights, nor subject 
to the liabilities arising out of it, are as 
much strangers to the proceedings in this 
court, to enforce the execution of the con- 
tract, as they are to a proceeding in a 
court of law, to recover damages for a 
breach of it. 

But it is said this case ought to be an 
exception to the rule, because Mr. Phillips, 
in whom, as first mortgagee, the legal 
estate is vested, i^ not willing to convey 
the property to the purchaser without 
having a competent authority for so doing; 
and that the question being raised, whether 
the legal estate can be so conveyed, Mrs. 
Small is of necessity made a party to the 
suit. 

Now this proposition assumes two points ; 
first, that Phillips himself was a proper 
party to the suit, and secondly, that being 
so, it was competent for him (o riMjuire that 
Mrs. Small should also be made a party. 
Phillips is merely a mortgagee, against 
whom jno bill can properly be filed, except 
for the purpose of redeeming his mortgage. 



and that by a party entitled to redeem. 
This bill does not pray any redemption 
against Phillips's mortgage; and if it had, 
the plaintiff would not be entitled to file 
such a bill. He is only cotmected with the 
property as having contracted to purchase 
the equity of redemption, which purchase 
is still incomplete ; and till the purchase is 
complete he cannot redeem the mortgage. 
Phillips has no interest in the specific per- 
formance of the contract ; he is no party to 
it ; and the performance of it cannot affect 
or interfere with bis security. 

But supposing, secondly, that it was 
competent for him to redeem Phillips's 
mortgage, he can only be so entitled as 
standing in the place of the mortgagor. 
But a mortgagee can never refuse to 
restore to his mortgagor or those who 
claim under him, on repayment of what 
is due in respect of the mortgage, the 
estate which became vested in him aa 
mortgagee. To him it is immaterial on re<* 
payment of the money, whether the mort- 
gagor's title is good or bad : he is not at 
liberty to dispute it any more than a tenant 
is at liberty to dispute his landlord's title. 
Mr. Phillips is therefore bound on pay« 
ment to restore the legal estate to his mort- 
gagor, or those who claim under him. . If 
the plaintiff could shew that the equity of 
redemption, which was reserved by Phil- 
lips's mortgage, had now become vested in 
him, he would be entitled, on payment of 
the mortgage debt, to claim a reconveyance 
of the legUl estate without regard to any 
other question affecting the title of the pro- 
perty. 

I am, therefore, of opinioti, that Phil« 
lips himself was not a proper party to the 
suit, and he cannot, by waiving the objec- 
tion himself, make it proper that Mrs. 
Small should be introduced as a party to 
the suit : and that, even if he was himself 
properly made a defendant, the objection 
raised by him at the bar, though not by 
the answer (for he offers to rcconvey on 
being paid the mortgage debt), would not 
make Mrs. Small a proper party. 

But it was argued at the bar, that the 
plaintiff was in equity invested with all the 
rights of Mr. Small, on the principle, that, 
being a contract to purchase, the purchaser 
would become the equitable owner of the 
property. This rule applies to both par- 
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ties to a contract, but cannot be extended 
to affect the interest of others. If it could, 
a contract for the purchase of an equitable 
estate, would be equivalent to an assign- 
ment of it, and those who had an interest 
in the estate would have to contest the 
question with the plaintiff, whether the con- 
tract was such as to constitute the plaintiff 
the owner of the estate before the contract 
is carried into effect, as a purchaser cannot 
enforce equities attaching on the property. 

In Mole V. Smith ( 1 ), Lord Eldon says, 
" When a bill is filed for a specific perform- 
ance, it should not be mixed up with a 
prayer for relief against other persons 
claiming an interest in the estate." Such 
was Lord Eldon's opinion in a case in which 
a vendor was the plaintiff, and the defen- 
dants were persons whom he sought to 
compel to join in completing the title. 
How much stronger is the objection, when 
the purchaser is the plaintiff, and the only 
connexion between him and the defendant 
is incomplete. 

I am, therefore, of opinion, that Mrs,^ 
Small was not a proper party to this suit ; 
and she has a right to raise the objection; 
and the objection being raised, the bill 
ought to have been dismissed as against 
her. It is to be regretted that this opinion 
prevents the parties from having the ques« 
tion between them decided, as.it might 
otherwise have been ; but I cannot, to 
avoid an inconvenience in a particular case, 
sanction a proceeding which I consider to 
be inconsistent with the rules of pleading, 
and which, if recognized, would introduce 
much difficulty and confusion into the pro- 
ceedings of the Court. 



IflREHOUSE V, 8CAIFE. 



v.c. 

March 1. 

L.C. 

June 26 ; 

July 4; 

Nov. 25. 

Will — Construction — Charge of Debts 
and Legacies on Real Estate — Marshalling 
Jssets— Statute 3^4 Will 4. c. 104. 

A testator, after making bequests of several 
pecuniary legacies, and of a specif c chattel, 

(1) Jtcob, 494. 



and after giving one f eld, directed his debts 
and all the above legacies to be paid within 
six months from his death, and gave the re- 
sidue of his estate, both real and personal, to 
M. N, The testator* s personal estate being 
insufficient to pay his debts and legacies, two 
of the pecuniary legatees fled a bill, in order 
to have their legacies declared a charge on 
the residuary real estate, or otherwise to have 
the assets marshalled : — 

Held, upon demurrer, reversing the opinion 
of the Court below, on both points— first, that 
the pecuniary legatees were not entitled as 
against the residuary devisee, to have the aS" 
sets marshalled; — and secondly, that the debts 
and legacies were charged by the will on the 
residuary real estate. 

The construction put by the Court upon a 
charge of legacies on real estate, is not affect" 
ed by the 9 ^ 4 Will. 4. c. 104. . 

A testator, by his will, dated the 21st of 
October 1883, afler giving a few pecuniary 
legacies, continued as follows : — '* Also I 
give unt6 Robert Scaife, all my interest in 
the brig Solon ; unto Hannah Lewthwaite, 
my servant woman, 10/. ; unto James 
Brockbank, my godson, I give and bequeath 
one field, known by the name of Gill foot, 
as a memorandum, to be by him enjoyed 
at my decease. It is my will, that all my 
debts, and all the above legacies be paid 
and discharged within six months afler my 
decease. And all the rest and residue of 
my estate, both real and personal, lands, 
messuages, and tenements, I give unto 
Mary Newton, the wife of George Newton, 
of Green, by her freely to be possessed at 
my decease." 

The testator died in February 1836; 
and his personal estate.proving insufficient 
for the payment of his debts and legacies, 
a bill was filed by two of his pecuniary 
legatees against the executors, and Mr. 
and Mrs. Newton, and the heir-at-law of 
the testator. The bill prayed, that it 
might be declared that the debts and lega- 
cies of the testator were charged on his 
residuary real estate, devised to Mary 
Newton ; or if not, then that the assets 
might be marshalled, and that a sufficient 
sum for the payment of the legacies 
might be raised by sale or mortgage of the 
estates devised to Mary Newton. The 
bill did not seek to charge the estate spe- 
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cifically devised to Brockbank, vfho was 
not made a party to the suit. 

To this bill, Mr. and Mrs. Newton put 
in a general demurrer, for want of equity. 
Mr. Knight, Mr, Jacobs and Mr. Booth, 
in support of the demurrer. — Every devise 
of real estate is specific, whether the land 
devised is particularly described, or whe* 
ther it is comprised in a devise of residuary 
real estate. And as a specific devisee is 
as much an object of the testator's bounty 
as a legatee, general pecuniary legatees 
have no equity to have assets marshalled, 
as against a devisee, whetlier he takes un- 
der a specific or residuary devise. 

Forrester v. Lord Leigh, Amb. 173. 

Scott V. Scoit, ibid. 383 ; s. c. 1 Eden, 
459. 

Hill V. Cock, 1 Ves. & Bea. 175. 

Keeling v. Brown, 5 Ves. 359. 

Nannock v. Norton^ 7 Ves. 399. 

Milnes v. Slater, 8 Ves. 305. 
There is nothing which shews an intention 
on the part of this testator to charge any 
part of his real estate with the payment 
of his legacies. The direction that the 
legacies should be paid within six months, 
only affects the time of payment, and not 
the fund out of which payment was to be 
made: and that direction applies to the 
legacy of tlie brig, as much as to any of 
the other legacies ; and, as that legacy 
could not be charged on the land, why 
should it be held that the others are so 
charged? — Douce v. Lady Torrington (!)• 
Mr. Wigram and Mr* Walker, in sup- 
port of the bill. — The distinction between 
a specific and a residuary devise, is esta- 
blished by several cases — 

Hanhy v. Roberts, Ambl. 127 ; s. c. 1 
Dick. 104. 

Spong V. Spong, 1 You. & Jer. 300 ; 
s. c. 3 Bli. N.s. 84. 
And from the language of the judgment in 
Shallcross v. Finden (Jt\ and Fowell v. i?o- 
bins (3), it is clear that Lord Alvanley and 
Sir William Grant had that distinction in 
their mind in those cases. 

CUfion V. Burt, 1 P. Wms. 679. 

iVyihe v. Henniker, 2 Myl. & K. 635; 
s. c. 3 Law J. Rep. (n.s.) Chanc. 24, 

(1) 9M>].&K. 600. 

(2) 3 Vet. 7S9. 
(S)7V6«. 211. 



But the plaintiffs insist, that by the will 
the legacies are charged on the real estate: 

Awbrey v. MiddUton, 4 Vin. Abr. 460. 

Bench v. Biles, 4 Mad. 187- 

Clifford V. Lewis, 6 Mad. 3S. 

Cole V. Turner, 4 Russ. 376 ; s. c. 6 
Law J. Rep. Chanc. 101. 

Withers v. Ktnnedy, 2 Myl. & K. 607; 
s. c. 3 Law J. Rep. (n.s.) Chanc. S9. 
Since the passing of the statute 3 & 4 
Will. 4. c. 104, the testator's real estates 
are, by law, subject to the payment of 
his debts if his personal estate is not 
sufficient ; and, as he must be presumed 
to have used these words, in order to do 
something more than could have been 
done without them, the will must be held 
to. have rendered his real estates liable to 
the payment of his legacies. 

March 1. — The Vice Chancellor — 
[after stating the case]. — The first point 
is, whether the words of the will, as I have 
stated them, are suflScient to ^charge the 
residuary real estate. It seems to me im- 
possible, that they can be held to charge 
the real estates generally, or the field spe- 
cifically devised; and I also think, that 
they do not constitute a charge on the real 
estate contained in the residuary devise. 
In a great number of cases, the Courts liave 
shewn themselves exceedingly anxious to 
lay hold of any words which would prevent 
a testator's debts from being unpaid ; and 
a laboured anxiety and technical finesse 
have been exercised to give to some words 
found in a will, an effect far beyond their 
natural import. But it appears to me im- 
possible to construe this will merely by 
adverting to former cases, because the law 
had received a material alteration before 
the testator made this will, namely, by the 
passing of the act 3 & 4 Will. 4. c. 104. 
The general object of that act was to 
make a person's real estates, of whatever 
character, liable to the payment of his 
debts ; and it is observable that the act 
has made copyhold and customary estates 
liable to the payment of debts, precisely in 
the same way as, under former statutes, 
the freehold estates of traders were made 
assets to pay debts ; a preference being 
given to specialty debts. The effect, there- 
fore, is a legislative enactment, that where 
there has been no charge of debts by the 
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will, the real estates shall not be equitabk 
assets. 

But if it is said, attention is to be paid 
to old rules which existed before the sta- 
tute, on the other hand it may be said, 
that everybody is supposed to know the 
law ; and, if I were to hold that these 
words would constitute a charge of debts 
on the residuary devised estates, 1 should 
be saying that the testator, with the know- 
ledge of the law that all his real estates 
would, under the provisions of the act, be 
liable to pay debts in a manner in which spe- 
cialty debts are preferred, has charged his 
real residuary estates to make them equit- 
able assets, while the estates which were the 
subject of the specific devise would be still 
treated as legal assets^ It would be a mode 
of construction perfectly whimsical, being, 
in fact, doing something which it is quite 
unnecessary to do ; because the law is, of 
itself, sufficient to provide for the payment 
of debts. Since the passing of this act, 
unless words are perfectly clear, it will be 
unnecessary to hold the construction which 
the Courts have sometimes adopted, in 
order that debts might not remain nnsatis* 
fied. But really it appears to me, that 
what the testator had in contemplation, in 
this particular case, was not to charge his 
real estates with his debts, but to provide 
for their speedy payment. That object is 
expressed in terms ; and it was remarked 
at the bar, that, at all events, with regard 
to the brig, which was the subject of one 
of the legacies, it would be absurd to hold 
that the words constituted a charge of the 
legacies on the real estates. 

The next question is, whether the assets 
shall be marshalled. Now it appears to 
me, that this point has been expressly de- 
cided, though not much noticed; but it 
is impossible to read Hanby v. Roberti, 
reported in Ambler and Dickens, without 
observing that Lord Hardwicke took it to 
be a clear point that a devise of" rest and 
residue" was not a specific devise. [His 
Honour stated the case of Hanby v. Ro" 
berU, and also referred to Powell v. Robins, 
Aldrich V. Cooper (4), and Spong v. Spongf\ 
I admit, that in Keeling v. Brown{5) there 
is an express declaration, that in such a 

(4) 8 Ves. 382. 
(o) 5 V«t. 359. 



case as the present the assets cannot be 
marshalled. But it does not appear that io 
that case Lord Alvaoley's attention was 
called to Lord Hardwicke's decision in 
Hanby v. Roberts, which is express and 
clear. And if I find a precedent in the 
House of Lords, in Spong v. Sponge a 
judgment which states the point otherwise* 
with the concurrence of Lord Bldon, Lord 
Manners, and Lord Red^sdale, I must take 
it to be the opinion of the House of Lords, 
notwithstanding Lord Alvanley's opinion, 
that the law is, that in such a case as tb« 
present, the assets shall be marshalled. 
It appears to me, that the language of Sir 
William Grant, in Powell v. Robins, shews 
that to have been his opinion. 

My opinion is, that in this cise the 
plaintiffs do not succeed in shewing that 
the real estates were charged with the 
payment of the legacies ; but that they 
are entitled to have all the benefit of the 
real estates which the law of marshalling 
can give ; the demurrer must therefore he 
overruled. 

The defendants appealed from this de- 
cision; and the cause was argued before 
the Lord Chancellor on the 26th of June 
and 4th of July. 

Mr. Jacob and Mr, Booth appeared for 
the defendants; and 

Mr. Wigram and Mr. Walker for the 
plaintiffs. 

Nov. 25. — The Lord CiiAifCBLLoa. — 
This was an appeal from an order of the 
Vice Chancellor overruling a demurrer. 
The question is, therefore, whether the bill 
states such a case as entitles the plaintiffs 
to any relief against the parties who are 
defendants. The plaintiffs are legatees of 
pecuniary legacies. The defendant, who 
demurs, is the devisee of the residue of 
the testator's real estate. — [His Lordship 
stated the will.] — The plaintiffs contend, 
first, that by this will the residuary devise 
of the testator's freehold estate, that is, the 
whole of the real estate except Gillfoot, is 
charged with the payment of his legacies ; 
and secondly, that they and the other le- 
gatees are entitled to have the assets mar- 
shalled, so as to throw the debts on the 
real estate, and leave sufficient personal 
estate to discharge those legacies. The 
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Vice Chancellor was against the plaintiffs 
on the first point, and in their fiivour as to 
the second; and therefore overruled the 
demurrer. I concur in opinion with the 
Vice Chancellor, that the demurrer cannot 
be maintained; but as the principle may 
be of importance in other cases, I think 
it right to state some observations on both 
grounds, that my judgment may not be 
misunderstood. 

I'he first proposition contended for by 
the plaintiffs is, that the rule that pecuniary 
legatees are not entitled to have the assets 
marshalled as against a devisee, is confined 
to specific devises, and does not extend to 
land taken under a residuary devise. I will 
advert, first, to the second proposition, and 
consider first the authorities, and then the 
reasons for the rule. 

In support of the right of marshalling, 
Hanby v. Roberts was cited. — [Hit Lord- 
ship stated the case.] — ^That case wa6 de- 
cided upon a different rule as to the mar* 
slialling of assets; which rule was also 
allowed in Masters v. Masters (fi\ Bligh v. 
the Earl of Dartdey (7), and recognised by 
Lord Eldon in Bonner v. Bonner (8). 

The passage relied on in the first of 
tliese cases is this : *' If one having land 
and personal estate makes his will, being 
indebted by specialty, and he gives specific 
legacies, and then gives the rest and resi- 
due of his real and personal estate, if cre- 
ditors exhaust the personalty, the legatees 
may stand in their place, and come upon 
the residuary devisee, because he has only 
the rest and residue." As this case is 
stated, it is not properly a case of mar*- 
shalling. The specialty creditor was enti- 
tled to payment out of both funds ; he 
having payment out of the fund not prima- 
rily liable, the owner of the fund out of 
which payment was so made, had to be re- 
imbursed out of the .fund which was pri<» 
marily liable. This only means that, as 
between a specific legatee of personalty 
and a residuary devisee of land, the land 
is primarily applicable to the payment of 
specialty debts; which doctrine was laid 
down in Long v. Short (9). Lord Hard- 
wicke fir;tt puts the case as between ge- 

<6) IP. Wm8.4«l. 

(7) «P.WinB.6l9. 

(8) 13 Ves.379. 
{9) 1 P. Wnw. 403. 



neral pecuniary legatees and the heir ; 
then as between general pecuniary legatees 
and a devisee, without making any dis- 
tinction between a specific and a residuary 
devisee ; then as between general pecuniary 
legatees and specific legatees of person- 
alty ; and then as between a specific lega- 
tee and a residuary devisee. On this con- 
struction only can this passage be made 
consistent with the decision in Forrester v. 
Lord Leigh, decided in the year 1753, 
that is, two years af^er Hanby v. Roberts, 
In that case, the devise was of all the tes- 
tator's real estate in several counties, which 
were mentioned, or elsewhere in England. 
He gave several pecuniary legacies, and 
the legatees sought to throw the specialty 
debts on those estates ; and it was urged, 
that the devise was not specific. Lord Hard- 
wicke said that every devise of land was 
specific ; and his reason was, that land did 
not fluctuate, because no more passed by 
the will than tlie testator had at the time 
of making his will ; and he therefore re- 
fused the relief. 

There are some expressions used by Sir 
William Grant, in Powell v. Robins, which 
are supposed to support this claim ; but 
on minutely examining that case, it wiU 
be found to have no relation to it. The 
case there was between simple contract 
creditors and a devisee, specialty creditors 
having exhausted the personalty ; and 
there was no question about the marshal- 
ling. The question was, whether the tes- 
tator had by his will charged his real estate 
with the simple contract debts. Sir Wil- 
liam Grant decided, that the words used 
did not of themselves make a charge on 
the real estate, supposing it not to pass to 
the executors, referring to cases which had 
been decided on that ground. It is, I think, 
obvious that the expressions relied on are 
to be referred to the first question, and 
that Sir W. Grant meant to distinguish the 
case before him from the cases referred 
to ; and that his language had no reference 
to marshalling assets against a residuary 
devisee in favour of pecuniary legatees. 

Scott V. Scott is a distinct authority 
against marshalling assets. The devise 
there was of all the testator's real estate 
not before devised. The specialty creditors 
had exhausted the personalty, and the le- 
gatees claimed a right to marshal. Lord 



Digitized by 



Google 



^e 



CASES IN CHANCERY: 



Henley held, that the legatees were not 
entitled to have the assets marshalled. It 
does not appear, from the report of //^ne v. 
Meyrick (10), whether the devise there was 
specific or residuary ; but though the dis- 
tinction is taken between lands descended 
and lands devised, there is no distinction 
made between a devise of specific lands 
and lands devised under a general resi- 
duary clause. In Clifton v. Burt^ the de- 
vise appears to have been specific ; but 
Lord Macclesfield says, " Every devise of 
land is as a specific legacy, and shall not 
be broken in upon, or made to contribute 
towards a pecuniary legacy.'^ 

The case of Keeling v. Brown is directly 
in point against the claim of marshalling, 
and is in every respect similar to the pre- 
sent. There was no charge of legacies on 
the land, and there were lands which were 
specifically devised, and other lands which 
passed under a residuary clause. The le- 
gatees claimed to marshal the assets, not 
against the land specifically devised, but 
against those which were comprised in the 
residuary clause. But there was another 
point, whether the legacies were charged 
upon the land : Lord Alvanley decided that 
they were not ; and then referring to the 
point of marshalling says, '* I cannot mar- 
shal the assets for payment of the legacies. 
I have formerly fully expressed my opi- 
nion upon this point, as to the diflference 
between debts and legacies. I understand 
the Lord Chancellor expressed some doubt 
about it in the case of Williams v. Chilty 
(11), but upon reflection, I still remain of 
the same opinion.'' This passage has been 
supposed to support the point of marshal- 
ling ; the error is probably in the report ; 
but, I think, it clearly refers to the point, 
whether the will charged the legacies upon 
the land, as neither of those cases related 
to the question of marshalling. It is well 
known, that Lord Alvanley and Lord 
Rosslyn differed in opinion, as to what 
expressions would charge legacies on land. 
The case of Aldrich v. Cooper was between 
creditors only, and a devisee of copyhold, 
and does not bear on this point. 

It has been supposed, that this question 
was set at rest by the case of Spong v. 

(10) 1 P. Wmg. toi. 
Ot) 3 Ves. 551. 



Spongf which, however, does not very 
closely apply to the present case, as there 
was no question there about marshalling, 
but merely a question between devisees, 
whether one part of the estate was not 
primarily liable ; the whole estate being 
subjected by the will to the payment of 
the legacies. The testator devised some 
particular lands to one person, and be- 
queathed certain legacies, and then charged 
all his real and personal estate with the 
payment of those legacies. He then gave 
the residue of his real and personal estate 
to his son, whom he appointed executor. 
It was held by the Court of Exchequer, 
that all the lands, whether specifically de- 
vised or taken under the residuary clause, 
were equally liable to the payment of the 
legacies, on the ground that atl devises of 
freehold land were equally specific. In 
the House of Lords this was otherwise 
decided, and the decision certainly pro- 
ceeded on a distinction between lands spe- 
cifically devised, and lands devised by a 
general residuary clause, as to which were 
in that case primarily liable. But it is pre- 
cisely the case put by Lord Hardwicke, in 
Hanby v. Roberts, except that his Lord- 
ship supposed a case between a residuary 
devisee and a specific legatee; while Spong 
V. Spong was between a residuary devisee 
and a specie devisee. In both, the question 
was as to priority of liability ; but in neither 
was there any question about marshalling. 
Lord Manners is made to say (12), " By the 
general rule, a specific devisee or specific 
legatee shall not contribute to make good 
a pecuniary legacy ; but there can be no 
such rule applicable to a residue." It does 
not appear how this observation could 
apply to the case before the house, and it 
does not appear, that it had any reference 
to the question of marshalling. At most 
it was only a dictum. 

Such, as I understand them, is the state 
of the authorities. It remains to be con- 
sidered, whether there is reason for the 
proposition, that, in the sense in which the 
term must be understood for the present 
purpose, every devise of land is to be con- 
sidered specific. The case put by Lord 
Hardwicke, in Hanby v. Roberts, and the 
decision of the House of Lords in Spong 

(i«) S Bli. 106. 
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V. Sfumgi do not decide, that a devise of 
land as a residue is not specific ; but only 
that in those cases the l^uds comprised in 
the residuary devises, were, according to 
the language of the will, subject to certain 
charges, in priority to the other property 
specifically given. If the distinction be- 
tween specific and residuary devisees is to 
be maintained, and the same terms are to 
be held to constitute a residuary devise of 
land as make a residuary gifl of personalty, 
the right to marshal by legatees will arise 
in very numerous cases, as in the case of a 
devise of *' all the testator's real estate '* — 
'' all his land in A, or elsewhere.'* It can- 
not be necessary that the words " rest and 
residue " should be used in one case more 
than in another. When a testator gives the 
residue of his personal estate, he knows it 
will be uncertain, till his death, what will 
be included in that gift ; but he knows that 
it will operate only in part of what he may 
have at his death, all his debts, funeral ex- 
penses, and other charges, being ta be paid ; 
and this expression necessarily imports 
what will remain after all these charges 
shall be paid. But the testator does know 
precisely on what real estate his will will 
operate, unless there be charges on the 
land beyond what the personal estate will 
satisfy. If the term ''residue" were used 
by the testator, with reference to what 
would remain afler deducting Gillfoot, the 
meaning and construction would be the 
same as if he had first enumerated all his 
lands, and then had devised Gillfoot, and 
had afterwards devised all the rest of his 
enumerated lands. Beyond all doubt, it 
would be as specific a devise of the rest, as 
of Gillfoot. This would, indeed, have been 
the case with personalty. On this suppo- 
sition, the land comprised in the residuary 
clause was a specific devise; and if so, it is 
admitted, that no case of marshalling can 
arise. The terms ** rest and residue of my 
real estate, lands, messuages, and tene- 
ments,'* must mean what the testator had 
at the time of making his will, deducting 
Gillfoot, or some other matter or thing 
whieh would diminish the value of his 
lands : but the only matters or things re- 
ferred to in the will, by which their value 
could be diminished, were the debts and 
legacies which he had before directed to 
be paid. But if the words "rest and'^resi- 
Nkw, Series, VII.— Ciianc. 



due'* were used in that sense, they would, 
in many cases, amount to a charge of debts 
and legacies on the land ; and as the plain- 
tiffs would then be entitled to be paid out 
of real estate, when the personalty was 
exhausted, the question of marshalling 
would be excluded. 

But this view of the case leads to another 
consideration — namely, whether the terms 
of the will do not charge the debts and 
legacies on the land. The testator gives 
several pecuniary legacies, and one specific 
legacy, and one field, whether of inherit- 
ance or not does not appear, except that 
he uses no words of inheritance ; and then 
he says, " it is my will that all my debts and 
all the above legacies be paid and discharged 
within six months afler my decease ; and all 
the rest and residue of my estate, both real 
and personal, lands, messuages, and tene* 
ments, I give unto Mary Newton, by her 
freely to be possessed at my decease." 
There is a direction, that all his debts and 
legacies shall be paid, and then a devise of 
his real estate. This has, in many cases, 
from Slangerv, TryoB{lS) down to Clifford 
V. Lewis, been held sufficient to charge the 
lands. But there is also a devise of the 
rest and residue of the real estate, after a 
direction to pay debts and legacies, as in 
Ilassel V. Ha$8el{\^\ and in the cases put 
by Lord Hardwicke, in Brudenell v. Bough* 
/on (15). There is also a blending of the 
real and personal estate, and a gih of the 
residue of both, as in Hassel v. Hassel, 
Bench v. Biles, and Cole v. Turner^ circum- 
stances which relieve this case from the 
question discussed between Lord Alvanley 
and Lord Rosslyn, in Chitty y. Williams 
and Keeling v. Brown, as to whether words 
admitted to be sufficient to charge lands 
with debts, ought to be held sufficient to 
charge them with legacies. If, indeed, this 
charge were to be confined to debts, a new 
ground of marshalling would be opened. 
To attribute different meanings to the same 
sentence, may sometimes be necessary, but 
nothing but necessity can justify it. When 
a testator speaks of the rest and residue 
" of his personal estate," he clearly means 
what will remain after payment of his debts 
and legacies: and must it not be sup- 

(1.1) S VerB.709; Raithhy*8 note. 

(14) t Dick. 5«7. 

(15) « Atk. «68. 
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posed, that he would use the same expres- 
sion, with the same meaning, with reference 
to real estate ? 

I do not feel Justified in departing from 
the rules laid down in cases prior to the 
late statute, 3 & 4 Will. 4. c. 104, on ac- 
count of the beneficial provisions of that 
act. To do so, would create much confu- 
sion, uncertainty, and litigation, and the 
provisions of that act can have no bearing 
upon the construction of a charge of lega- 
cies. 

This will directs the time for the pay- 
ment of debts and legacies ; and it was 
contended, that the direction had no other 
object but to fix the time : but from the 
gift which follows, of the rest and residue 
of the real and personal estate, it may be 
inferred, that the testator had a further 
object in view. If I were to allow the de- 
murrer, I should be deciding, that under 
this will, Mary Newton was to enjoy all 
the testator's freehold estates, except Gill- 
foot, leaving all the legacies unpaid. This 
I am not prepared to do. I agree with the 
Vice Chancellor, in thinking that the de- 
murrer must be overruled ; but not con- 
curring in all the observations made by 
him, 1 thought it right to state so far the 
view I entertain, upon the principles and 
authorities which have been brought under 
my consideration. 

The appeal must be dismissed, but with- 
out costs. 



MARQUIS OF * BRBADAL- 
BANE r. MARQUIS OF 
CHANDOS. 



v.c. 

Nov. 16, 17, 2'), 

1836. 

L.C. 
Dec. 7, 8. 11, 

1836. 
July 22, 1837. 

Settlement — Articles — Construction — 
Legitim — Jurisdiction^ 

Previously to the marriage of the son of 
an Englishman with the daughter of a 
Scotchman, proposals for a settlement were 
agreed upon between the fathers of the in- 
tended husband and wife, which proposals, 
after providing for all the purposes usual in 
settlements of that description, stipulated that 
the settlement should contain all ** ustuil and 
necessary clauses" A settlement was after ^ 



wards executed in the English form, all the 
parties being then in England ; and related 
to estates of the husband* s family in England, 
Ireland, and Jamaica, and to the money 
portion of the wife. No clause was intro- 
duced relating to any claim which the in- 
tended wife might have, under the law of 
Scotland, to any part of her father's prO' 
perty. The w'fe having become entitled, by 
the law of Scotland, on the death of her 
father, to a share of his personal estate, by 
way of legitim^ the' Court (discharging an 
order of the Court below) refused an injunc- 
tion to prevent the payment of the wife's legi' 
tim, which injunction was applied for on the 
ground, tliat under the Uipulntionfor the in- 
sertion in the settlement cf** usual and neces- 
sary clauses,** a clause to bar legitim ought 
to have been introduced. 

Legitim can only be barred by express 
renunciation ; and the father of the wife, in 
negotiating for a settlement on his daughter, 
could not be regarded as treating, adversely 
to her, for a renunciation of her rights. 

The Court will not interfere to reform a 
settlement founded upon prior articles, except 
it is clearly shewn that the settlement did not 
carry the intention of the parties into effect. 
The construction which the settlement has 
put upon ambiguous words found in the 
articles, is conclusive. 

When a case has been adjudicated on by 
anotfier Court of competent jurisdiction, whe- 
ther this Court will interfere in the same 
case, on the ground of a discovery of new 
matter, or of the plaint\ff having been pre- 
vented by ctccident or any other reason from 
bringing his claim before the other Court — 
quaere. 

By the settlement executed on the mar- 
riage of the Marquis and Marchioness of 
Chandos, dated the 1 1 th of May 1 8 1 9, and 
made between the Duke of Buckingham, 
the father of the Marquis, of the first part; 
the Marquis of the second part ; the late 
Marquis of Breadal bane, the father of Lady 
Chandos, of the third part; Lady Chandos, 
then Lady Mary Campbell, of the fourth 
part; and different trustees, of whom the 
present Marquis of Breadalbane was one, 
of the fifth, sixth, and seventh parts ; after 
reciting, among other things, that upon the 
treaty for the marriage, it was agreed that 
Lord Breadalbane should pay or secure 
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30,000/., as the portion or fortune of Lady 
Mary, of which sum, 10,000/. was to be 
paid on or before the marriage, the further 
sum of 10,000/. within eighteen months 
after the marriage, with interest at 5L per 
cent, in the meantime, and the remaining 
10,000/. within six months afler the death 
of Lord Breadalbane, with interest from 
the day of his decease ; and also reciting, 
that it was further agreed that the Duke 
of Buckingham should receive the first two 
sums of 10,000/. and 10,000/., and in con- 
sideration thereof, should covenant for the 
payment of 20,000/., within two years 
after the marriage, with interest in the 
meantime ; and that such sum of 20,000/., 
and the interest thereof, should be further 
secured in the manner thereinafter ex- 
pressed ; and that it was agreed that the 
20,000/. so to be covenanted to be paid 
by the Duke of Buckingham, and the 
10,000/., part of the S0,000/., which was 
to be paid on the decease of Lord Breadal- 
bane, and the several securities for the 
same, should be vested in the trustees 
therein named, upon the trusts thereinafter 
declared ; and that, in further considera- 
tion of the intended marriage, and also of 
the portion or fortune of Lady Mary Camp- 
bell, the Duke of Buckingham and the 
Marquis of Chandos had proposed and 
agreed to settle and assure certain estates 
in the counties of Buckingham, Oxford, 
Warwick, and Northampton, in England, 
in several counties in Ireland, and in Ja- 
maica, to the uses, upon the trusts, &c. 
thereinafter expressed — the estates com- 
prised in the settlement were limited to 
trustees for different terms of years, for 
securing to Lord Chandos an annuity of 
5,000/. per annum, during the joint lives 
of himself and his father, and also for secur- 
ing a jointure and pin-money, for Lady 
Chandos, and for raising portions for the 
younger children : and subject to those 
terms, the estates were settled on the Duke 
and Lord Chandos successively for life, 
with remainder to the sons of the marriage 
successively in tail male, with remainders 
over; and the provision made for Lady 
Chandos was declared to be in bar of dower. 
Lord Breadalbane executed two bonds 
of equal date with the settlement, to secure 
the two sums of 10,000/., which were to be 
paid within eighteen months after the mar- 



riage, and upon his Lordship's decease : 
and the former of those sums, and also the 
1 0,000/. which was to be paid to the Duke 
on the marriage, were duly paid by the 
Marquis of Breadalbane. 

Lord Breadalbane, the father, died in 
March 1834, leaving three children, the 
present Marquis, Lady Chandos, and Lady 
Elizabeth Pringle. It was insisted that 
one- third part of his personal estate was 
divisible, according to the law of Scotland, 
among his children, as legitim or bairn*8 
part. Lady Eliz. Pringle had expressly 
released her claim to legitim, by her mar- 
riage settlement ; and as Lord Breadalbane, 
the son, was not entitled to legitim, unless 
be collated or brought into hotchpot the 
entailed estates descended to him from his 
father, which he refused to do. Lord and 
Lady Chandos claimed the whole of the 
legitim fund, amounting to about 125,000/., 
the whole personal estate of Lord Breadal- 
bane being nearly 400,000/. Under these 
circumstances, a suit of multiplepoinding, 
resembling a suit of interpleader, was in- 
stituted in the Court of Session in Scotland, 
by the trustees of the late Lord Breadalf 
bane's property, in which suit, an interlo- 
cutor was pronounced in January 1836, 
by which the claim of Lord Chandos was 
allowed ; and this decision was afterwards 
confirmed by the House of Lords (1). 

After the proceedings had been insti- 
tuted in the Court of Session, and while 
the cause there was waiting for judgment, 
certain papers were discovered which had 
been drawn up preparatory to the marriage 
settlement. It appeared that the arrange- 
ments for the settlement had been left to 
the Duk^ of Buckingham on the one side, 
and Lord Breadalbane, the father, on the 
other ; and had been conducted by Lord 
Lauderdale on behalf of Lord Breadalbane, 
and on behalf of the Duke by Mr. Thomaa 
Grenville, his uncle. A paper, called, 
" A sketch of the proposed settlement," 
was drawn up and signed by Lord Lau- 
derdale and Mr. Grenville, and approved 
by all the parties, by which it was agreed, 
that Lord Breadalbane should give his 
daughter 80,000/. at the times which were 
afterwards mentioned in the settlement ; 
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that iht Dake should provide a sum of 
aOfiOOL within two years after die mar- 
riage, and should charge his estates with 
20,000/. for younger children ; and there 
was then an agreement that the Duke 
should settle estates in England, (not, 
however, mentioning any estates in North- 
amptonshire, but specifying some estates in 
Hants,) Ireland, and the West Indies, to 
the amount of 44,000/. a year. Several 
queries were afterwards stated on this 
paper, but no allusion was made to legitim, 
or to any claim which Lady Chandos might 
be supposed to have in her father's personal 
property. 

This sketch was delivered to Mr. Visard, 
the English solicitor of Lord Breadalbane, 
who forwarded it to an eminent conveyancer 
in London, to draw out from it proposals 
for a settlement in a more formal manner. 
By the proposals which were drawn out 
accordingly. Lord Breadalbane was to pay 
theDuke 10,000/. on the marriage, 10,000/. 
within eighteen months after it; and he 
was also to give a bond for the payment of 
10,000/. to trustees, within six months 
ahtT his death. Certain terms of years 
were then stated, which it was proposed 
should be created in the Duke^ estates, 
to provide an annuity for Lord Chandos, 
and a jointure, &c. for Lady Chandos, 
and to raise portions for the younger chil- 
dren. The estates referred to in the pro- 
posals were stated to be in the counties of 
Bucks, Oxon, Warwick, and Hants, in Ire- 
land, and the West Indies, and to be of the 
yearly .value of about 44,000/., and these 
estates were to be settled, subject to the 
terms of years, in the manner which was 
adopted in the settlement. 

The proposals ended with the following 
clause : <* The tettlement to contain the 
usual powers of appointing new trustees — 
the usual clauses of indemnity to trustees^ 
and all other usual and necessary clauses" 
These proposals were sent, by Lord Brea- 
dalbane*s solicitor, to the solicitor of the 
Duke, (who also resided in London,) and 
the settlement was afterwards prepared 
from them by the same conveyancer who 
had drawn up tlie proposals. 

In the most important points, the settle- 
ment agreed with these proposals, but it 
varied from them in a great number of in- 
stances, in points of less consequence. 



On the discovery of these documents, 
which were not brought before the Court 
of Session, the Marquis of Breadalbane 
filed the present bill, insisting that a clause 
to bar legitim was a usual clause in Scotch 
settlements ; and that, therefore, the agree- 
ment in the proposals, for the insertion of 
all usual and necessary clauses, rendered 
such a clause proper to be introduced in 
the settlement in question. It chargedi 
that Lord Breadalbane intended the pro- 
vision should be in bar of legitim ; and 
stated that Lord Breadalbane had executed 
three several instruments, in 1794, 1798, 
and 1812, to make provision for his 
younger children, and had declared in 
each of those instruments, that the provi- 
sion thereby made was to be taken instead 
of legitim ; and that in 1 824, his Lordship, 
by virtue of the statute 5 Geo. 4. c. 87, 
charged his Scotch estates with the pay«* 
ment of the 10,000/. wliich he had cove- 
nanted in the settlement should be paid 
within six months after his death; and 
that he then declared that the provision 
made for Lady Chandos, was in lieu of 
legitim. The bill prayed, that it might 
be declared that Lady Chandos's claim to 
legitim was barred by the settlement, and 
by the contract between the parties ; or, 
otherwise, that the settlement, might be re- 
formed by the insertion therein of a release 
of claim to legitim by Lord and Lady 
Chandos; and, that they might be re- 
strained by injunction from taking ad- 
vantage of the judgment of the Court of 
Session. 

Lord and Lady Chandos, by their an- 
swer, denied that they ever intended, and 
they did not believe that any of the other 
parties to the settlement intended, thai 
Lady Chandos was to release her claim to 
legitim. 

It appeared that, at the time of the mar- 
riage. Lord Breadalbane, the father, was a 
domiciled Scotchman ; but the treaty for 
the settlement was carried on in London. 
All the parties were then in London, and 
none but English agents were employed or 
consulted on either side. 

Lady Elizabeth Pringle, the other daugh- 
ter of the Marquis of Breadalbane, inter- 
married with Sir John Pringle in October 
1831 ; and, on that occasion, a settlement 
was executed in the Scotch form. Ladv 
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Elizabeth received from her father 20,000^^ 
and renounced all right to legitim. 

It also appeared, that, in Scotch settle- 
ments, a clause is usually inserted, to the 
effect that the children of the intended mar« 
riage should not be entitled to legitim ; but 
that, on the marriage of Lord Breadalbane, 
the father, no setUement was made, and 
consequently the daira of his children to 
legitim had not been thus defeated. 

On the coming in of the answers, the 
plaintiff moved for an injunction to restrain 
Lord and Lady Chandos from receiving 
any of the fund to which the Court of Ses<» 
sion had declared them entitled, and to re- 
strain the trustees from paying it to them. 

Mr. Knight, Mr. Jacob, and Mr. G. R%* 
chords, appeared in support of the motion ; 
and — 

Mr. Surge, Mr. JVigrem, and Mr. Slu* 
art, opposed it. 

The Solicitor General and Mr. T. J. 
Phiilips, appeared for the trustees. 

The Vice Chancellor having granted 
the motion, the Marquis and Marchioness 
of Chandos appealed from that decision, 
and moved before the Lord Chancellor, 
that the injunction granted by his Honour 
might be dissolved. 

ilfr. Tinneys Mr. Pemherion, Mr. Burge, 
Mr. Wigram, and Mr. Stuart, for the mo- 
tion, insisted, that where the Court inter- 
fered to rectify settlements, the fact thai 
die settlement was founded on some pre- 
vious articles, ought to appear on the face 
of the settlement itself; but that, in this 
case, there was nothing but extrinsic evi- 
dence to connect the settlement with the 
sketch or the proposals ; that, in this case, 
the estates in the settlement were different 
irom the estates in the proposals ; that the 
circumstances under which suras were to 
be raised for Lady Chandos and the younger 
children — that the powers which were 
given, and the terms of years, — were all 
different in the two instruments ; that the 
right of a child to legitim could only be 
barred by express renunciation, as had 
been decided in this case by the House of 
Lords. 

Enkme^s Itutituies, p. 707. 
La^hky v. Hogg, Robertson on Per*> 
sonal Succession,' 126. 



Russell on Conveyancing, find edit. 66. 
Belts Principles of the Ltnvs ofScotlautli 

That none of the parties in this case (at aU 
events with the exception of Lord Brea- 
dalbane,) were aware, at the time, of the 
claim of Lady Chandos ; that the proviso 
for the insertion of usual and necessary 
clauses was introduced by an English 
lawyer, and meant only such clauses as 
were necessary to give efiect to the provi- 
sions which the proposals had atready em- 
bodied, and that as the settlement had been 
drawn by the same gentleman who framed 
the proposals, he had clearly shewn what 
meaning he attached to his own expres- 
sion ; that the Court of Session was fully 
competent to determine the rights of these 
parties, being a court of equity as well 
as of law ; that the fund was, in law, in 
the possession of that court, which had ad- 
judicated upon the matters in dispute, and 
that this Court would not open the decree, 
except a case of fraud or collusion were 
made out; and that the plaintiff, who 
sought to have the settlement rectified, 
was no party to that deed except as a 
trustee. 

WJuxrton v. May, 5 Ves. 71. 

Kennedy v. LordCassillis,2 Swans. did. 

Bushby v. Munday, 5 M^. 297. 

Lord PertarUngton v. Soulby, 3 Myl. 
& K. 104. 

Redesdale TV. on PI. 4th edit. S3, 89, 
90, 92, 98. 

Ogilvie V. Heme, 13 Ves. 5^3. 

De la Vega v. Vianna, 1 B. & Ad. 284; 
8. c. 8 Law J. Rep. K.B. 388. 

Farquharson v. Seton, 5 Ruts. 45. 
They also contended, that by the terms of 
the Act of Union with Scotland, this Court 
had no jurisdiction which enabled it to ques- 
tion the decision of the Court of Session, 
affirmed, as it had been, by the House of 
Lords. 

Mr. Knight, Mr. Jacob, and Mr. G. 
Richards, contr^ contended, that when a 
father made a provision for a child on 
marriage, it was generally the meaning of 
the parties that the child so advanced^ 
should not have any further claim on the 
parent's estate : that the covenant by Lord 
Breadalbane, for the payment of 10,000^. 
within six months after his death, indicated 
an intention that his daughter should have 
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no other interest in his property : that a 
clause to bar legitim was one of the com- 
monest clauses in Scotch settlements. 
System of Styles ^ by Dallas of St. Mat' 

tin, p. 730, 733, 737. 
BelVs Forms of Deeds, edit. 1804, p. 

319, 332, 334. 
Juridical Styles, 2nd edit., vol. 1, p. 

164, 167, 180, 293, 294, 295; vol. 

2, p. 204, 216. 
Russell on Conveyancing, 2nd edit. p. 

326. 
That in cases where a clause had been 
omitted out of a settlement by mistake, 
the Court would reform the settlement and 
insert the clause. 

The Duke of Bedford v. tl^e Marquis of 

Ahercorn, 1 Myl. & Cr. 312; s. c. 5 

Law J. Rep. (n.s.) Chanc. 230. 
Beaumont y. Bromley, Turn. & Russ. 41 . 
The Marquis Townskend v. Stangroom, 

6 Ves. 328. 
I'hat Lord Lauderdale, who acted for Lord 
Breadalbane, was a very able Scotch law- 
yer, and knew that children had, by the 
law of Scotland, a claim to legitim, and 
also, that a clause to bar legitim was ge- 
nerally inserted in settlements; and there- 
fore assumed that such a clause would be 
introduced as a usual clause. 

Mr. Tinney, in reply, insisted that the 
precedents which had been brought for- 
ward, shewed that it was usual in Scotch 
settlements to insert a clause, that the 
children of the intended marriage should 
not have legitim, but not that the parties 
about to marry should give up their own 
claim ; and that whether Lord Breadalbane 
did or did not intend that his daughter 
should release her claim, was immaterial, 
if none of the other parties had any such 
intention. 

July 22, 1837. — The Lord Chancellor. 
— This was a motion to discharge an order 
of the Vice Chancellor, for an injunction 
to restrain Lord and Lady Chandos from 
taking advantage of a judgment of the 
Court of Session in Scotland. It was ar- 
gued before me some considerable time 
back. The magnitude of the sum in ques- 
tion between the parties, and the order 
which had been pronounced by the Vice 
Chancellor, made me desirous to postpone 
my judgment till I should have time and 



opportunity of going through the whole of 
the papers, and considering the various 
points which had been argued at the bar. 
I have now had an opportunity of doing 
that, and I hope the parties have not ex- 
perienced any material inconvenience from 
the delay which has taken place. 

The bill raises three propositions. It 
first prays the Court to declare that, by 
the construction of the settlement of 1 8 1 9, 
the claim to legitim is barred. It then 
alleges, that if that should not be found to 
be so, it was a matter of contract and 
agreement between the parties at the time 
of the marriage settlement of Lord and 
Lady Chandos, in the year 1819, that the 
legitim should be barred. It then alleges 
that there was a paper, which was lately 
discovered, being the proposals which pre- 
ceded the settlement, and that those pro- 
posals furnish evidence of the intention 
of the parties, or at least contain words 
amounting to a contract, that the settle- 
ment should contain a provision barring 
Lady Chandos's title to legitim ; and on 
these three grounds, the construction of 
the settlement of 1819, the alleged contract 
between the parties, and the effect of 
words found in the proposals, though not 
introduced into the settlement, it prays 
that the Court will grant an injunction to 
restrain Lord and Lady Chandos from 
taking advantage of the judgment of the 
Court of Session, by which Lady Chandos 
has been decreed entitled to her legitim. 
The sum in question is of great magnitude, 
for it is one third part of the whole per- 
sonal estate of the late Lord Breadalbane, 
which personal estate is said to amount to 
400,000/. 

Now, as to the first of the propositions 
raised by the bill, that is finally disposed 
of by the judgment of the House of Lords. 
The construction of the settlement of 1819 
has been the subject of the judgment of 
the Court of Session, and that judgment 
of the Court of Session has been affirmed 
by the House of Lords, by which it has 
been decided that that settlement does not 
bar the title to legitim. The next propo- 
sition in the bill, namely, that it was a 
matter of contract between the parties that 
the legitim should be barred, that the set- 
tlement, therefore, did not carry into effect 
that which was agreed upon, is positively 
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denied by the answer; and this being a 
motion on the answef, for the present pur- 
pose it must be assumed, and indeed I 
have not the slightest doubt, looking at all 
the transactions between the parties, that 
there was no such contract between them. 
The only point therefore remaining is that 
which has been put forward as the principal 
equity in support of the claim of the plain*- 
tiff to this injunction, namely, that the 
proposals, which were not in evidence be- 
fore the Court of Session, and which, it is 
alleged, have been since discovered, con- 
tain within themselves that which amounted 
to a contract, whether the parties had it 
in contemplation or not, that the legitim 
should be barred. 

Now, the proposals were prepared in 
London by Mr. Vizard. It is stated, that 
they were approved of by the Duke of 
liuckinghara, acting for his son Lord Chan- 
dos, and by Lord Breadalbane, acting for 
his daughter Lady Chandos. The propo- 
sals were — [His Lordship stated the sub- 
stance of the proposals.] — Then the pro- 
posals contain these words : *' The settle- 
ment to contain the usual clause of indem- 
nity to trustees, and all other usual and 
necessary clauses." 

It is contended, that inasmuch as it is 
usual in Scotland, when a father provides 
a portion for a child, that he should require 
the child to enter into a renunciation of 
the claim to legitim, these words in the 
proposals, whether the parties had it in 
contemplation or not, amount to a contract 
between the parties that the settlement 
should contain that which is alleged to be 
a usual provision in Scotch settlements. 
Now, the settlement itself was entirely of 
English manufacture : it was prepared by 
Mr. Vizard, and it, in fact, contains no 
such clause. But it recites that Lord 
Breadalbane was to pay and secure 30,000/. 
as the portion or fortune of Lady Chandos : 
that has been adjudicated not to amount 
to a renunciation of legitim, it being clearly 
proved that in the Scotch law legitim can- 
not be renounced by inference, but that it 
requires express contract and distinct re- 
nunciation for the purpose of depriving 
the child of legitim. 

Lord Breadalbane aAerwards executed 
two bonds, one to secure the 10,000/., to 
be paid eighteen months after the mar- 



riage, and the other to secure the 10,000/., 
to be paid after his own death. 

It appears that in 1881, the other daugh- 
ter of Lord Breadalbane, now Lady Eliza- 
beth Pringle, married; and in her mar- 
riage settlement there is an express renun- 
ciation of her title to legitim. 

It appears, also, that in 1824 (Lord 
Chandos's marriage having taken place in 
1819), Lord Breadalbane was desirous, 
under a power which an act of parliament 
(2) gave him, of charging the 10,000/. 
which he had contracted to pay, upon hit 
estates ; and in that bond he expresses it, 
that the 10,000/ so charged was to be in 
bar of Lady Chandos s title to legitim. 
Now, that can be material only as it may 
evidence the impression upon Lord Bread- 
albane's mind: it cannot affect the rights 
of the parties, which are to be determined, 
not by anything which Lord Breadalbane 
did after the marriage, but by that which 
took place between the parties at the time 
of the marriage. 

It also appears that, anterior to the mar- 
riage, that is to say, in the years 1794, 
1798, and 1812, Lord Breadalbane exe- 
cuted certain instruments, making provi- 
sion for younger children ; and in all those 
instruments it is declared, that the provi- 
sion so secured, was to be in bar of the 
children's title to legitim. These of course 
are immaterial to the present purpose ; 
they are important only as they may shew 
Lord Breadal bane's knowledge of what 
was necessary to bar a child's claim to 
legitim. The intention there expressed is 
not consistent with the marriage settle- 
ment, in which it appears that no such 
intention was expressed, and no such 
means taken to bar Lady Chandos's title to 
legitim. The Court of Session in Scotland 
is unquestionably a court of equity as well 
as a court of law ; and, I apprehend, there 
can be no doubt that it was within the 
jurisdiction of the Court of Session to en- 
tertain the question which the plaintiflThas 
thought proper to raise upon this record. 
The suit in Scotland was a suit of muUi- 
plepoinding : all parties having any claim 
were called before the Court for the pur- 
pose of asserting their title to the personal 
property of Lord Breadalbane. The qwes- 

(2) 5 Geo. 4, c. 87. 
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tion W8f raised in that suit as to whether 
the title of Lady Chandos to legitim was 
barred by the settlement ; but no supposed 
tit]e» arising from the terms of the propo* 
sals, was brought forward. It certainly is 
contrary to the practice of this Court to 
assume jurisdiction on equities arising from 
parties not having taken the opportunity 
of asserting their title in that court in 
which the matter has been the subject of 
adjudication, and in which they have either 
missed their opportunity or not thought 
proper to bring their title forward. But in 
the view I have taken of this case, it is not 
necessary to pursue that question further : 
I have adverted to it only that I may not 
be misunderstood; — that it may not be as- 
sumed that this Court would have jurisdic- 
tion to enforce an equity aAer adjudication 
by another court, where the matter of 
equity was cognisable, on the ground of 
the party not having thought proper, or, 
by accident, or any other reason, having 
taken no steps, to bring forward that claim 
before the Court. Such being the case 
made by the bill, the defendants' answer 
positively denies all contract or under- 
standing on the subject. They say, that 
the whole negotiation was left to the Duke 
of Buckingham on the one side, and to 
Lord Breadalbane on the other. They 
admit that it is usual in Scotland to insert 
clauses barring legitim ; but they state that 
which was established by the decision of 
the House of Lords in this very case, that 
though it is usual to insert a clause bar- 
ring legitim, yet that legitim cannot be 
barred except by distinct contract. They 
also admit, that on Lady Elizabeth Prin- 
gle's marriage, her legitim was barred; 
but they allege it was barred by express 
contract introduced into and specified in 
the settlement. 

Now, from what is stated in the answer, 
and from that which was decided in the 
Court of Session, and confirmed in the 
House of Lords, two points were clearly 
established : first, that the mere giving a 
portion is no bar to legitim, but that in 
order to bar legitim, it is necessary there 
sliould be express renunciation; and se- 
condly, that the settlement in this case did 
not operate as a bar to Lady Chandos's 
right to legitim. 

The sole question therefore is, whether 



the provision in the proposals for the in- 
sertion of the usual and necessary clauses, 
gives a title to correct the settlement by 
the insertion of such a clause. The first 
question is, was that the intention of the 
parties ? First of all, was it the intention 
of Lord or Lady Chandos, the party from 
whom this very valuable right was sup- 
posed to be taken by what took place in 
1819? They, by their answer, positively 
deny, not only that there was any sucb 
intention, or that there was any such con- 
tract, but that the subject-matter was pre- 
sent to their minds at all. In short, they 
state that they knew nothing about legi- 
tim, and there is not any reason to sup- 
pose that the case is at all misrepresented 
by the answer. The next question is, was 
it the intention of the Duke of Bucking- 
ham to surrender the claim to legitim? 
It is equally clear that he thought nothing 
about it; it is probable he knew nothing 
about it ; and there is an absence of all 
evidence that he had present to his mind 
the question of legitim, to which his son, 
in right of his wife, would become entitled, 
or that he intended to consent to the bar- 
ring of any such right. 

Then it is said, though that may be true, 
yet Lord Breadalbane, living in Scotland, 
and being acquainted more or less with 
the Scotch law, and having the assistance 
of a very experienced Scotch lawyer, Lord 
Lauderdale, whom he appears to have con- 
sulted on all the arrangements with regard 
to the settlement, must have known the 
law of Scotland with reference to the 
child's title to legitim, and that it was 
usual to insert clauses barring legitim in 
settlements which a father makes on his 
children ; and that he therefore must have 
understood the words "usual and necessary 
clauses," as intending to provide that the 
settlement should contain a clause barring 
Lady Chandos's title to legitim. 

Now, the first observation that ariites 
upon that proposition is this, that Lord 
Breadalbane was afterwards a party to 
the settlement itself, which contains no 
such provision. It also appears that* 
subsequently, namely, in the year 1824, 
when he executed a deed of that date, he 
made an attempt, which was obviously not 
likely to have a very beneficial effect to 
himself; he charges the 10,000/., which 
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was to be paid after his death, ^ppn his 
Scotch estate, and he declares that it shall 
be in bar pf legitim. Now, if he had 
supposed that legitim had been before bar- 
red by tlie settlement, it would have been 
4i.per»ctly unnecessary provision in a deed 
which was to carry into effect the provi* 
aions of the settlement, to specify that it 
should be in bar of legicim. But suppos* 
ing that he had any such intention — sup- 
posing that he, residing in Scotland, was 
more or less cognizant with the Scotch 
law, and that the right of his child to le* 
gitioo, and the means by which that right 
would be barred, had been present in his 
mind, it is quite clear that he never com- 
municated that to the other parlies. The 
renuQciation of legitim by his child* was 
that which enured to his own bepefit ; he 
was authorized to treat on behalf of his 
child, with respect to her rights, those 
which he had oonferre4 upon her by the 
provision of 90,000/. He was authorized 
on the part of his daughter to treat with 
the father of the intended husband ; but 
he had no authority, nor was it ever sup- 
posed that Lord Breadalbaoe was invested 
with any authority to treat, not as with the 
father of the husband, but as between him- 
self and his daughter, on the subject of 
the claim to legitim in the daughter and 
her intended husband, they being entirely 
ignorant of any such question being raisedi 
or of any such effect being given to the 
transactions then in progress. Now, if he 
put that construction upon these words, of 
which however there is not only no evi- 
dence, but I am perfectly satisfied that the 
subject-matter, strange as it may appear^ 
was as absent from his mind^ and from the 
mind of Lord Lauderdale, who was acting 
for him, as it was from the minds of Lord 
and Lady Chandos, or Mr. Vizard, who 
was acting for them, or the Duke of Buck- 
ingham, who was acting for Lord Chandos ; 
but if that was present in his own mind, 
and not communicated to the other parties, 
or present in the minds of the other par- 
ties, it would be very difficult to contend, 
that the right of Lady Chsndos to legitim, 
out of the personal estate, was to be barred. 
Now, if Lord Breadalbane had so under- 
stood the words in the proposals, it must 
have been because he was acquainted with 
the Scotch law, and knew that such cove- 
New Series. VII.— Chanc. 



nants were usual to be inserted in Scotch 
settlements ; but it is most extraordinary 
that with that knowledge, and with the 
supposed construction put by him upon 
the words in the proposals, lie afterwards 
executed a settlement which contained no 
such provision, although the proposition 
is this, that he, knowing the Scotch law, 
knew that an express renunciation of legi- 
tim was necessary, in order to carry &e 
intention into effect Upon the whole, it 
is positively denied that the parties sought 
to be affected by this injtmction knew 
anything about the right of legitim. The 
result of the whole leaves no doubt upon 
my mind^ that it was not present to the 
minds of any of the parties. 

But still, though the parties had not the 
subject-matter present to their minds, they 
may have used words which may operate 
upon rights, of which they were not cogni- 
zant. If a party thinks proper to bar all 
rights that he has, it is not necessary to 
prove that he knew all his rights, or that 
he had ascertained what his rights were. 

That brings the case to the question --the 
only arguable question — what is the effect 
of these words in the proposals ? Now, it 
is always to be kept in mind, that, by the 
law of Scotland* nothing but an express 
renunciation will have the effect of barring 
the title to legitim; and it would be a 
strange conclusion, if the Court were to 
decide, that the effect of the words being 
introduced into the proposals, would be to 
deprive one of the parties contracting, of 
the title to property of the enormous 
amount of that in the present case, none of 
the parties to that arrangement having any 
intention that they should so operate, or 
that that should take place. Still, it is pos- 
sible that the words may have that effect. 
Now, the proposals relate entirely to Eng- 
lish subject-matters. They are between 
pvties resident in England ; the only 
party not resident in England being Lord 
Breadalbane. It was the marriage settle- * 
ment of the son of an English nobleman 
marrying the daughter of a Scotch noble- 
man. It was prepared in England, the 
subject-matter is English, and all the par- 
ties English ; and afler providing for 
all the purposes usual in a settlement of 
that description, the provision for younger 
children, for the wife, and for the settle- 
G 
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ment of the estate, the words of the pro- 
posals are, " the settlement to contain the 
usual clauses of indemnity to trustees, and 
all other usual and necessary clauses." 
Now, I apprehend, that taking those pro- 
posals according to their ordinary mean- 
mg, after parties have stated what they 
profess to do, and the provisions that 
they intend to make, when they provide, 
" that all usual and necessary clauses " shall 
be inserted, they must be taken to mean, 
all usual and necessary clauses for the 
purpose of carrying into eflfect the provi- 
sions before expressed, of which the right 
of legitim forms no part. 

In Anstruther v. Adair (3), the question 
arose out of a settlement which was exe- 
cuted in Scotland, between parties domi- 
ciled in Scotland; and the question was 
with respect to the equity of the wife, ac- 
cording to the English law. It was most 
properly decided by Lord Brougham, that 
the settlement being executed in Scodand, 
between Scotch parties, it must be disposed 
of according to the law of Scotland, and 
that you cannot apply the equity of the 
English law between parties living in Scot- 
land, and who never had in contemplation 
the equity of the English law. This is a 
settlement executed in England, between 
English parties, relating to English sub- 
ject-matter, and providing for its objects 
by the usual clauses, with reference not to 
anything dehors the settlement ; not to any 
right which might arise by the law of a 
foreign country, Scotland being for this 
purpose a foreign country, and different 
laws being administered there from those 
administered here. The obvious meaning 
of these words is, that there shall be such 
clauses as are usual and necessary for the 
purpose of carrying into effect the contract 
between the parties. 

There were cited, not I believe in the 
argument here, but in the argument in the 
House of Lords, a variety of cases, with 
respect to that part of the law which comes 
the nearest to the law of legitim in Scot- 
land — namely, the rights of parties to a 
share of their parent's estate, under the 
custom of London and York ; and several 
cases were cited, where the title of the child 
was barred by the provision given by the 

. (3) 2Myl. & K. b\X 



father to the child. But in no case was 
there any instance found of the orphanage 
part being barred, merely by the giving of 
the portion. There were cases where the 
father had advanced a portion to his child, 
and had stipulated that that should bar 
the orphanage part; but no case was pro- 
duced where the title of the child was held 
to be barred by that which had taken place 
here — namely, by the father simply ad- 
vancing the portion of the child, under 
terms such as those which are contained 
in this settlement. 

The ground upon which this motion is 
rested, is, that there is evidence which 
would justify the Court in correcting the 
settlement. The proposals being after- 
wards matured into a settlement, it is the 
settlement which binds the rights oi the 
parties, unless there is something bringing 
the case within the authority of other cases, 
in which the Court has felt itself autho- 
rized to correct a settlement, upon the 
ground of mistake or misapprehension, and 
to introduce into the settlement something 
which appears to have been the intention 
of the parties, as evidenced by other means 
than the settlement itself. Now, in order 
to justify the Court in doing that, it is 
obvious that there must be a clear inten- 
tion proved. It must be shewn, that the 
settlement did not carry the intention of 
the parties into effect. If there be merely 
evidence of doubtful or ambiguous words 
having been used, the settlement itself is 
the construction which the parties have 
put upon those doubtful or ambiguous 
words ; they have themselves, therefore, 
removed any doubt which might have 
existed upon that which forms the foun- 
dation of the settlement. But, in this case, 
although it is unnecessary I should pursue 
that subject further, there is an absence of 
proof, that the settlement did carry out 
those proposals. It differs from the pro- 
posals in some most important parts. No 
doubt, those were the proposals originally 
suggested ; but what passed between the 
time of the proposals and the execution 
of the settlement — what gave rise to any 
change of intention — or why it was the 
settlement was not in conformity with the 
proposals in other matters, does not at all 
appear. But there is evidence of a mani- 
fest departure in important points in the 
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settlenient, from the arrangements con- 
tained in the proposals. In order to jus- 
tify the Court in correcting the settlement, 
it must be proved, not only that the con- 
tract was different from that which the set- 
tlement carried into eflPect, but that there 
was no change of intention to explain how 
it happened, that the settlement did not 
follow the terms of the original contract. 

Now, if Lord Breadalbane had this know- 
ledge, which is the foundation of the whole 
argument — if, seeing these words in the 
proposals, he imagined the settlement 
would contain terms barring Lady Chan- 
dos's title to legitim out of his estate — he, 
of course, would have expected that the 
settlement should be framed so as to effect 
that purpose ; and he who would take the 
benefit of that renunciation, would na- 
turally look to see that that object of his 
had been carried into effect. He is a 
party to that settlement, not for the pur- 
pose of taking the benefit of Lady Chan- 
dos's renunciation, but inasmuch as he was 
a paity contracting to make further provi- 
sion for Lady Chandos, by paying 20,000/. 
at a future period. Is there anything, then, 
in that settlement, which could induce him 
to suppose that the intention which he had 
in his mind, of protecting his personal es- 
tate from Lady Chandos's claim to legitim, 
had been carried into effect ? 

In the course of the argument here, many 
books were referred to, for the purpose of 
shewing, that in Scotch settlements it is 
usual to insert clauses barring legitim ; 
but that only proves that it is usual so to 
contract ; for it is clear, that without spe- 
cial contract for that purpose, legitim can- 
not be barred. And the question is, not 
whether it is usual in Scotch, but whether 
it is usual in English settlements (in which 
no reference is made to legitim, or to any 
rights dependent upon the Scotch law,) to 
insert such a clause. It is sworn by the an- 
swer, by which I am on this motion bound, 
that Lord and Lady Chandos never intend- 
ed to give up their claim to legitim ; and I 
am satisfied from all the facts of the case, 
that the question never occurred to the 
minds of any of the parties. If it had, that 
claim might have been barred ; but look- 
ing to the settlement, 1 am equally clear 
that it provided '* all the usual and neces- 
sary clauses " which the parties intended. 



And I must construe the proposals to mean, 
all clauses usual and necessary for the pur- 
pose of carrying into effect the arrange- 
ment before detailed, of which the renun- 
ciation of legitim formed no part ; and I 
am also of opinion, that if this were doubt- 
ful, the settlement afterwards executed 
removes the doubt, and proves what the 
parties meant ; and that there is not any 
such evidence to shew a mistake in the 
settlement, as to justify a court of equity 
in interfering to remedy that settlement. 
Upon these grounds, I am bound to dis- 
solve the injunction which the Vice Chan- 
cellor has granted. 

Injunction dissolved* 



HILLIGAN V, HITCUELL. 



L.C. ^ 

Apr. 20 ; May 5 ; f 

1836. ( 

Nov. 17, 1837. J 

Trust — Practice — Pleading — Evidence 
— Dissenter's Chapel. 

Where^ at the hearing, a cause is ordered 
to stand over for want qfpartieSf with liberty 
to amend, by adding parties, it is irregular 
to amend by adding new co-plaintiffs. 

The lease of a chapel was held on trust 
for a particular form of worship. The 
chapel was afterwards, in breach of trust, 
used for a different form of worship : — Held^ 
that two of the persons interested might sue 
on behalf of themselves and all others inter- 
ested,for the due performance of the trusts 
on which the lefue was held. 

Evidence was taken in a cause, in which 
A. and B, were sole plaintiffs ; when the cause 
came on to be heard, it was ordered to stand 
over for want of proper parties, and liberty 
was given to amend. The plaintiffs then 
amended their bill, by describing themselves 
as suing on behalf of themselves and all others 
interested: — Held, tlutt the evidence taken 
before amendment, might be used in the suit 
after the record had been thus varied. 

Books kept by thesessions clerk of a Scotch 
chapel, containing minutes of the kirk ses- 
sions, and other proceedings of the congre- 
gation, — Held, to be admissible in evidence 
in a suit between members of the congregation. 

The question in this case was, whether 
a chapel at Woolwich, which was princi- 
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pally supported by pew rente, had been ex- 
clusively devoted to worship according to 
the institutions of the Church of Scotland. 
The principal facts will be found in 4 Law 
J. Rep, (n.s.) Chane. 281. 

At the hearing, an objection was taken, 
that all the other pew-holders, besides the 
plaintiffs, who were interested in the suit, 
had not been made parties. An order 
was then made, " tl^at this cause do stand 
over, and that the plaintiff^ be at liberty 
to amend their bill, for the purpose of add- 
ing parties, as they may be advised, or of 
shewing why they are unable to bring all 
proner parties before the Court" (1). 

Under this order, the bill was amended, 
by adding four persons, who had been 
pew-holders, as plaintiffs to the suit. The 
six plaintiffs were stated to sue ^' on behalf 
of themselves and all other persons (except 
the defendants) who were entitled to be 
pew-holders or seat-holders in the church 
or chapel at Woolwich, comprised in, and 
demised by the indenture of lease of 
the 14th of July 1800, thereinafter men- 
tioned, and to call for the execution of the 
trusts of the said indenture, who should 
seek the benefit of this suit." 

The biD'was further amended, by intro- 
ducing a statement that Milligan and Sharp, 
and the new plaintiffs, up to the re-election 
of Mr. Scott, notwithstanding he was dis- 
qualified, occupied sittings in the church, 
and had, up to that time, paid their pew 
rents ; and that by the departure from the 
original form of worship, they had been 
deprived of the benefite of the truste of 
the chapel, and had ceased to attend the 
church. And the bill contained some 
charges in evidence of the due payment by 
them of their pew rents. 

The defendants being served with sub- 
poenas, answered the amendments, and 
insisted that the amendments were impro- 
per, and that the absence of the other per- 
sons interested not being accounted for, 
the bill was still defective for want of 
parties. 

No further witnesses were examined, 
and the cause came on for hearing. 

Mr, Agaty Mr, E, R, Daniel, and Mr, 
ChandUss, for the defendants, took a pre- 
liminary objection, contending, that the 

(t) Reg. Lib. B. 1835. p. 887. 



manner in which the plaintifft had amended 
the bill, and the proceedings thereon, were 
quite irregular, and contrary to the mean- 
ing of the order and the usual practice : 
that where a cause proceeded to a hearing, 
and then stood over to add parties, it was 
only permitted to add parties defendants. 
Instead of making the pew-owners parties, 
as the Court intended, the plaintiffs had 
added four persons, who stated, that they 
were not pew-owners. That the new states 
ments contained in the bill, were improperr 
as the plaintiffs had thereby ^aped their 
case in accordance with the evidence already 
taken, and had raised an issue not before 
the Court at the former hearing. That evi« 
dence being taken in a cause in which two 
persons oiuy were plaintiffs, could not be 
used in a case were there were six plaintiffs. 
The amendments were made in the vaca- 
tion, which prevented the defendants ap- 
plying to the Court. 

Mr, Wigram and Mr, James Russell, 
contrsi, contended, that the addition of plain- 
tiffs under an order to amend, was regular — 
Hitchens v. Cangreve (2). If the original 
plaintiffs had sued on behalf of themselves 
and all other persons interested, it would 
have been sufficient ; it could not form any 
objection, that one or two of that class, on 
whose behalf they sued, should be intro- 
duced by name, as plaintifils upon the re- 
cord ; that the situation of the defendants 
had been improved by the amendment, 
as they had a greater security for costs. 
They also urged, that the new matter in- 
troduced did not make a different case, but 
was merely explanatory of the plaintiffs' 
title. They cited— 

The Attorney General v. Newcomhe, 14 
Ves. 1. 

Magdalen College v. Sibthorpe, I Russ. 
IM. 

Milligan v. Mitchell, 4 Law J. Rep. 
(n.s.) Chanc. 281. 

April 20, 1886.— The Lord Chancel- 
lor. — The amendments are most irregular. 
The order of the 21st of July 1885, is not 
quite in the ordinary form ; and the expla- 
nation why it was not, appears from the 
latter part of it, which was, in consequence, 
introduced. It was alleged at the former 

(«) d Law J. Rep. Cbanc. 176; this was tbe 
common order to auend. 
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hearing, that the number of perBons interest* 
ed was so great, that it would be impossible 
to make them all parties to the cause, and 
therefore the clause was introduced, gi^-» 
ing the plaintiffs liberty to am^id their 
bill, by adding parties, with liberty to state 
why they could not bring all proper parties 
before the Court. This was done, ailer de- 
positions had been taken in a cause in- 
which there were only two plaintiffs ; and 
then the bill is amen^d by adding certain 
other f^aintiffs, and containing no very 
short statements with reference to those 
new plaintiffs. Suppose when the cause 
first come to a hearing, the plaintiffs had 
made out no ease, the bill would then have 
been dismissed ; but could they under 
such an order as this alter the record, so 
as to make a case, under the pretence of 
bringing new parties before the Court — 
an order authorizing them to amend their 
bill not generally, but by adding parties, 
and shewing why all proper parties 
could not be brought before the Court? 
The amendments are perfectly irregular. 
No authority has been cited in support of 
them, and I could expect none. Af^er 
such alterations, how could the witnesses 
be indicted for perjury, if they have sworn 
falsely ? There is no such record as that in 
which the depositions were taken, for the 
plaintiffs have introduced new plaintiffs. 
It is clear the cause cannot proceed as it 
now stands. I think the right order will 
be, that the cause should stand oyct, with 
liberty to either party to make such appli- 
cation as they please. 

May 5. — On a subsequent day, upon mo- 
tion by the plaintiffs, to amend, by striking 
out the names of the additional plaintiffs 
and the new charges, and a cross motion 
by the defendants, that the original and 
amended biH might be dismissed with 
costs, or otherwise that the amended bill, 
and the answer thereto, and the replication, 
might be taken off the file, and all the 
subsequent proceedings set aside, with 
costs, — 

The Lord Chancellor ordered, that 
the amended bill should be taken off the 
file, and all subsequent proceedings set 
aside, the defendants having their costs 
thereof, and of the present motion, without 



prejudice to the right of the plaintiffs to 
avail themselves of the liberty given them, 
by the order of the 21st of July 1885. 

August 5. — The plaintiffs afterwards 
amended the bill, by describing themselves 
as suing "on behalf of themselves and all 
persons, except the defendants, who, at 
the time of the breach of trust hereinafter 
complained of, were holders, or now are 
or are entitled to be holders of seats or 
pews in the church or chapel, comprised 
in and demised by the indenture of lease 
of the Hth of July 1800, hereinafter men- 
tioned,, or to vote at the election of a mi- 
nister of the said church or chapel." 

The following was the only new charge 
added to the original bill : " And your orators 
charge diat the persons who are now oc- 
cupiers of pews or seats in the said church 
are so numerous, that the suit could not 
be prosecuted if they were individually 
made parties thereto, and that the persons 
who were occupiers of seats or pews in 
the said church, when the before-men- 
tioned breach of trust began to be commit- 
ted, were so many in number that this suit 
could not be effectually prosecuted if they 
were made individually parties to the same ; 
and in fact the said persons, exclusive of 
your orators and the defendants hereto, 
were upwards of 100 in number." 

Mr, E, R. Daniel, on behalf of the de- 
fendants, moved that the amended hill 
might be taken off the file, or that the 
amendments might be expunged. He 
cited — . 

Llcyd V. Loaringt 6 Ves. 778. 

Good V. BUmtt, 18 Ves. 897. 

The Attorney General v. Neffoombe, 14 
Ves. 1. 

Leigh V. Thomas, 2 Ves. ^en. 812. ' 

Batdwin v. Lawrence, 2 Sim. & Stu. 18. 
But the motion was reftised, with costs. 

The cause now came on for hearing be- 
fore the Lord Chancellor, and it may be 
convenient again to state, that the first 
point in dispute was, whether the chapel 
had been devoted exclusively to worship 
according to the institutions and obser- 
vances of the Church of Scotland, or gene- 
rally to the Presbyterian form of worship. 

It appeiired, that about the year 1799 
the chapel in question had been built by 



Digitized by 



Google 



40 



CASES IN CHANCERY : 



voluntary subscription, and from the evi- 
dence (a portion of which will be found in 
the judgment of the Lord Chancellor), the 
Court concluded that it had been erected 
for the purpose of worship according to 
the forms of the Church or Kirk of Scot- 
land. 

In 1 800, a lease of the ground, with the 
Scotch Church thereon, was granted to 
Dr. Blythe, the then minister, the elders 
of the congregation, and the trustees of 
Mrs. Drake's donation (S). 

In 1829, Dr. Blythe, who^ad been ad- 
mitted regularly as pastor by the Scotch 
Presbytery in London, died, and Mr. 
Scott having been elected by the congre- 
gation, according to the regulations of the 
church of Scotland, application was made 
to the Scotch Presbytery in London, to 
moderate his call, and upon his examina- 
tion for that purpose it was found, that his 
tenets were not in conformity with the 
church of Scotland, and he declined to 
sign the confession of faith according to 
the church of Scotland ; and he, accord- 
ingly, withdrew and resigned his claim as 
the pastor of the church. No opposition 
appeared to have been made to this decision 
of the Scotch Presbytery ; but on the con- 
trary, measures were taken to procure 
anodier minister, and accordingly several 
licentiates of the church of Scotland were 
invited to preach as probationers, and a 

Sarty in the congregation having requested 
f r. Scott again to become a candidate, 
he was, on the 27th of January 1831, again 
elected, notwithstanding the remonstrances 
of the Scotch Presbytery in London ; and 
the consequence of this was, that the Pres- 
bytery of Paisley withdrew their licence 
from Mr. Scott, which sentence was upon 
appeal to the general assembly of the church 
of Scotland, affirmed, and all ministers were 
prohibited from employing him to preach 
in their pulpits. Notwithstanding that, Mr. 
Scott continued to officiate as minister, 
until the 18th of December 1832, when 
he finally withdrew. 

In consequence of the variation in the 
mode of worship which took place after 
the death of Dr. Blythe, several members 
of the congregation withdrew, and, in par- 

(3) This was a gift of S0(. a year, bequeathed 
in 1730 "to the ProtesUnt DiaseDting Minister/' 
for the time being, of the coDgrcgation at Woolwich. 



ticular, the plaintiff Milligan, who discon- 
tinued his attendance in January 1831, and 
the other plaintiff, Sharpe, the session clerk, 
who tendered his resignation in February 
1831. This bill was filed on the 21st of 
March 1833, praying, in effect, a declara- 
tion, that the chapel ought to be exclusively 
devoted to religious worship, according to 
the form of the established church of Scot- 
land ; and for consequential directions. 

The defence set up by the defendants, 
who were elders and trustees, was, that the 
chapel had not been devoted to worship 
according to the Scotch church exclusively, 
but to the Presbyterian form of worship 
generally. That by the 9th resolution or bye- 
law of 1803, the congregation had the power 
of altering the bye-laws ; and that at a meet- 
ing held on the 4th of November 1833, 
(after the bill had been filed,) the bye-laws 
had, in fact, been repealed and annul- 
led ; that the plaintiffs having withdrawn 
from the chapel, had ceased to have any 
interest in the matters of the suit; and they 
again objected to the present form of the 
record. 

Mr, fVtgram and Mr, J, Russell^ for the 
plaintiffs. 

Mr, Agar, Mr. E. R. Danielf and Mr» 
ChandlesSf for the defendants. 

Nov. 1 7, 1 837. — The Lord Chancellor. 
— This was a bill filed by Charles Milligan 
and Cornelius Sharp, on behalf of them- 
selves and all persons, (except the defen- 
dants,) who, at the time of the alleged breach 
of trust, "were holders of, or are now en- 
titled to be holders of, seats and pews in 
the church or chapel comprised in the lease 
of the 14th of July 1800, or entitled to vote 
at the election of a minister of the church 
or chapel." The object of the bill was to 
have it declared, that the lease of the 
church, or chapel, is held in trust for reli- 
gious worship according to the institutions 
and observances of the church of Scotland, 
with the necessary directions, for the pur- 
• pose of restoring and confining the form of 
worship and service of such church and 
chapel accordingly. 

The only questions I have to consider 
are, first, whether the property in question 
was held upon the trusts alleged in the bill; 
secondly, whether there has been any 
breach of such trust ; and, thirdly, if there 
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h«is been, whether the plaintiffs are en- 
titled to be relieved against such breach of 
trust, in a suit constituted as the present. 
As the title to the property commences 
with the lease of 1798, I have nothing to 
do with the history of the congregation at 
an earlier date, except so far as it may 
throw light upon the purposes of the trufit, 
as originating in that lease. It appears, 
however, that by an entry in the books of 
the congregation, dated the Srd of June 
1798, being the proceeding at a meeting, 
held for the purpose of making arrange- 
ments for the building of a new church, 
the meeting called themselves " The 
Scotch Presbyterian Church," and directed 
that a case should be laid before the Scotch 
Presbytery in London, with a request that 
they would give it their sanction and sup- 
port. It also appears, that in the state- 
ment prepared for circulation at the time, 
the object was stated to be to accom- 
modate ^he members of the established 
church of Scotland. The project of build- 
ing a new church was carried into effect 
by a committee of the congregation, assist- 
ed by a committee of the Scotch Presby- 
tery in London. The records of that meet- 
ing are headed ** Scotch Church;" and 
in an entry dated the 2l8t of May 1799, 
they call themselves " The Scotch Presby- 
terian Congregation," and state theii^object 
to be '* to erect a new Scotch Presbyte- 
rian Church." At a meeting held on the 
5th of July 1799, it was resolved, "that 
a stone containing the arms and motto of 
the established church of Scotland should 
be placed in the front of the new place of 
public worship." At a meeting of the 
10th of June 1800, it was resolved, "that 
the lease should be in the names of the 
minister and trustees for managing Mrs. 
Drake's donation, and their successors in 
office." The chapel was opened, and two 
sermons preached by ministers of two other 
Scotch Presbyterian churches ; and at a 
meeting of the 12th of July 1800, the 
chapel being now called " The new Scotch 
Church," it was resolved, " that the trea- 
surer be requested to write to each of the 
ministers who were members of the Scotch 
Presbytery in London, to solicit a collec- 
tion from their congregations, towards de- 
frajring the expenses of the building." The 
will of Mrs. Drake is dated 1750, whereby 



she gave 30/. to the Protestant Dissenting 
Ministers at Woolwich, an expression which 
proves nothing upon the present question; 
but it appears that the 30/. had been re- 
ceived by the ministers of the congregation, 
at the time when it was clearly a congrega- 
tion of Scotch Presbyterians. The chapel 
having been erected, a lease dated the 14th 
of July 1 800, for sixty-one years, was grant- 
ed, expressed to be in consideration of the 
expense of erecting the Scotch church or 
kirk ; and it was declared that it should be 
held in trust, to be disposed of as the elders 
or trustees of the Scotch church or kirk 
at Woolwich should direct, and in default 
of such direction, to be used as a place of 
religious worship, and for such other pur- 
poses as, by the custom of the church or 
kirk of Scotland, the same ought to be used ; 
and the trustees were not to permit the 
same to be had or used for any other pur- 
pose than such religious worship, and such 
other meetings and assemblies as by the 
customs of ^e kirk of Scotland ought to 
be there holden, without the consent of ^he 
lessors. This is the most important part 
of the evidence on the first point, as it 
shews the purpose for which the ground 
was obtained, and the building erected; and 
it establishes beyond all doubt the affirma- 
tive of the first proposition, that the pro- 
perty in question was held upon trust to 
be used as a chapel for Scotch Presbyte- 
rians. 

What followed the opening of the 
church was in conformity with this view of 
the case, and strongly confirmatory of it. 
On the 29th of March 1818, it was resolv- 
ed, "that no minister receive a call, nor 
be appointed pastor of the congregation, 
who has not been licensed to preach the 
gospel, according to the regulations ob- 
served in the established church of Scot- 
land." There is an entry, 24th of April 
1807, in which it was stated, that the church 
was built for the purpose of worship, ac- 
cording to the forms andxeremonies of the 
church of Scotland, as by law established. 
On the 25th of February 1811, a question 
was made, whedier there should be singing 
before and after the service, as contrary to 
the discipline of the church of Scotland. 
It was determined there should not. In 
answer to this, the evidence on the behalf 
of the defendants of some practices, said 
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to be contrary to the practice of the esta- 
blished church of Scotland, cannot be of 
much avail. 

[His Lordship here stated the death of 
Dr. Blythe in 1829, the election of Mr. 
Scott, and the subsequent proceeding until 
his ultimately withdrawing, and then con- 
tinued — "] 

Now, it appears to me to be clear, that 
the chapel was originally built, and the 
house obtained for the purpose of worship 
according to the Scotch church ; that it con- 
tinued to be used for chat purpose for up- 
wards of thirty years ; it was, therefore, 
held upon trust for this purpose. The 
cases of Craigdallie v. Achndn (4), Attor- 
ney General v. Pearxon (5), and Foley v. 
JVontner (6), leave no doubt of the law on 
this point. 

The second question is equally clear, 
and in fact little, if any, question is made 
about it. The second election of Mr. Scott, 
unless made in the hope that he might 
conform to the confession of &ith of the 
church of Scotland, and be accepted by the 
Presbytery, was in itself a constructive 
breach of trust ; and undoubtedly the 
continuing to receive and employ him as 
minister, after his licence had been with- 
drawn, and that sentence confirmed by 
the general assembly, was a direct depar- 
ture from thetFUsts of the lease, and in open 
violation of the rules and regulations of 
March 1803, as was the subsequent mode 
of providing for the service of the church, 
and above all the attempt to get rid of 
the rules and regulations of March IBOS, 
by the' resolutions of the 4th of November 
1883; and the issue joined by the defen- 
dants is not whether the present be or be 
not a departure from the custom of die 
Scotch Presbytery and the church, but 
whether the majority of the congregation 
have not a right to depart from it, and 
whether they have not effectually done so 
by the resolution of the 4th of November 
1 882. I must consider the church as va- 
cant, and I have to consider, according to 
what rule the election and appointment of 
the minister ought to take place ; and for 
this purpose it is necessary to consider, not 
only what the original trust on which the 

(4) 1 Dow, 1 ; 8. c. 2 Bligh, 529. 

(5) 3Mer.S55. 

(6) 9 J«c. & W. «45. 



lease and building were held ; buthow far the 
parties to the resolution of the 4th of No- 
vember 1 838 were competent to alter such 
trust, and devote the lease and building to 
other purposes ; and this question may be 
solved without precisely defining the ex- 
tent of the power of altering the rules and 
xegulationa of the 29th of March 1803, as 
restricted by the 9th of these rules. The 
resolution of the 4th of November 1833 
was not an attempt to alter the law by the 
existing congregation, as contemplated by 
the rules and regulations, .under which pew- 
holders of six HKHiths standing, and being 
therefore members of the congregation, 
are constituted voters, and by which rules 
and regulations, no person taking a seat 
after the church had become vacant, which 
was probably to be dated firom the death 
of Dr. Blythe, in September 1829, would 
have been entitled to vote ; but the resolu- 
tion of a meeting of persons calling them- 
selves the congregation, who, |rom the 
course pursued by the re-election of Mr. 
Scott in 1831, must have comp^ed many 
of the congregation who were members oi 
the church of Scotland to withdraw, and 
composed probably of many members who 
were not entitled to vote, according to the 
rules and regulations which they assumed 
the power of rescinding. But if it were 
necessary to come to any conclusion, as to 
the extent of the power of altering the law 
by persons entitled to vote, it might safely 
be assumed such power did not extend to 
alter the fundamental principle on which 
the association had been formed, and de- 
stroying the trust on which the property 
was held, but only to altering laws and 
making new ones, as far as might be con- 
sistent with such principles and trust It 
will be observed, that the object of making 
the rules and regulations, is upon the pro- 
ceeding stated to be for the purpose of 
preventing feuds and controversies, and 
preserving order and unanimity in the 
Scotch Presbytery church or kirk at Wool- 
wich. I am, therefore, of <^inion, that the 
course adopted by the defendants ^mount- 
ed to a breach of trust. 

It still remains to be considered, whe- 
ther the plaintiffs are entitled to be re- 
lieved as against such bi«ach of trust, in 
a suit constituted as this is. It is proved, 
that the plaintiffs are trustees for Mrs. 
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Drake's churity, and that Mr. Milligan 
was one of the elders. They are, there- 
fore, trustees, though the lease is not le- 
gally vested in them. It is also proved, 
diat both were pew-holders at the time the 
wrong was committed, and had done what 
was requisite to entitle themselves to vote. 
They were, therefore, entitled to all the 
privileges of members of the congregation ; 
they were tlierefore eeatuis que trust of the 
property in question, and entitled to the 
assistance of this Court, to enforce a due 
execution of the trust in which they are so 
interested. So were the plaintiffs in the 
cases of Davis v. Jenkins (7) and Foley v. 
Woniner. Of their title to sue, I have, 
therefore, no doubt. 

Then objections are made to the form 
of the bill, that the other cestuis que trust 
wlio were members of the congregation at 
the time the wrong was committed, are by 
the rules and regulations to be considered 
^aa entitled to the benefit, and who are, I 
think, accurately described upon this bill 
as parties in whose behalf the plaintiffs 
profess to sue. The object of the bill is 
for the common benefit of all sitch persons, 
according to the purposes for which they 
were associated, and, therefore, within the 
rule, which, in such cases, permits bills to 
be filed by some in behalf of tfaemselvea 
and others. It is obvious, that in no other 
way could justice be obtained for the in* 
jury complained of. The defendants allege, 
that the plaintiffs not having paid their 
rents, are not now pew-owners, and, there- 
fore have no interest. That they were so 
entitled when the wrong was committed, is 
proved ; and the defendants cannot, first, by 
altering the form of worship of the chapel, 
deprive the plaintiffs and others of their 
rights, and then allege such deprivation 
as a legal objection to their title to sue. 

I am, therefore, of opinion, that the plain- 
tiffs are entitled to the decree they ask, and 
I think, the plaintifis are entitled to their 
costs out of the fond. The acts which have 
made this suit necessary being the acts of 
a large majority of the congregation, I 
cannot throw the costs upon die defendants ; 
but as they have all concurred in the breach 
of trust, I do not think them entitled to 
any costs out of the fund. 

(7)3 Vei. & Bea. 151. 
New Series, VII.— Chanc. 



At the hearing it was objected, on the 
part of the defendant, that the evidence 
could not be read in this cause, on the 
ground that it had been taken in a cause 
in which Milligan and Sharpe alone were 
plaintiffs, and was now tendered in a cause 
in which they and all others interested 
were plaintiffs. The objection was sup- 
ported on two grounds : first, that if this 
evidence were received^ absent parties 
would be bound by evidence taken in a 
cause to which they were not then parties ; 
and secondly, that the witnesses could not 
be indicted for perjury, as their evidence 
had been taken in a cause differing, as to 
parties, from that in which the evidence 
was used. 

The Lord Chancellor, however, witb<» 
out hearing the other side, considered 
the evidence receivable, observing, on the 
first point, that the persons for whose be- 
nefit the plaintiffs sued had a common in- 
terest with them, and on that ground the 
Court permitted the plaintiffs to sue in 
this particular form, but that the absent 
persons were not, strictly speaking, par- 
ties; and as to the second objection, he 
said, he could not conceive that there could 
be any difficulty in indicting for perjury 
in such a case. The objecdon, if valid, 
would prevent any amendment as to par^ 
des (8). 

Certain bodes, marked A and B, were 
tendered in evidence by the plaintiffs, and 
were objected to by the defendants ; they 
contained the laws for the regulation and 
management of the chapel, minutes of the 
committee for building the chapel, and 
minutes of the Kirk Sessions and proceed- 
ings ; the latter book was endrely in the 
hand-wridng of the plaindff Sharpe, the 
sessions clerk, and they both came out of 
his custody. 

The Lord Chancellor considered that 
coming out of the proper custody, they 
were clearly admissible in evidence, as to 
questions between the present parties. 



(8) See PeDfold v. Giles, 6 Law J. Kep. (N.s.) 
Cbtnc. 4. 
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In re paddikoton chahitiis. 



c. 1% — Construction — 



V.C. 
Nov. 14; 
Dec. 12, -^ 

Statute 59 Geo. 8. 
Churchwardens. 

The statute 59 Oeo. 8. c. 12. appUes to 
freehold kmd held generally m trust for a 
parish; but fiwhold lands held upon special 
trusts for a parish^ and copyhold landSf are 
not wUhin that statute, ana are not therefore 
vested in the churchwardens and overseers. 

A petidon was presented in this matter, 
stating that the parishioners of the parish 
of Paddington were possessed of certain 
freehold land» usually called the Bread and 
Cheese land, upon trust, for the purpose 
of expending the rents and profits thereof 
in the purchase of bread and cheesoi to be 
distributed by the churchwardens and 
overseers for the time being of the said 
parish, amongst the poor thereof, at Christ- 
mas in every year. These lands had been 
held by the parish from some time previous 
to the year 1700, but the origin of the cha- 
rity was not known, nor could it be ascer- 
tained in whom the legal estate was vested. 

Certain copyhold estates were also held 
in trust for the use and benefit of the poor 
of the said parish ; and new trustees had 
been duly appointed from time to time. 

Under a reference which had been or- 
dered on a former petition, the Master 
had approved of persons to be appointed 
trustees of the freehold estate, and also of 
a proper person to execute a conveyance 
to them. He had also approved of persons 
to be appointed trustees of the copyholds, 
and of a scheme for the regulation of the 
charity. 

The present petition prayed that the re- 
port might be confirmed in all these par- 
ticulars. 

Mr. Rudall appeared for the petitioners, 
and submitted to the Court, whether, under 
the 59 Geo. S. c. 12, the freehold estates 
were not vested in the churchwardens and 
overseers of the poor of the parish of Pad- 
dington. The Altiomey General v. ( 1 ) 

and Doe d. Jackson v. Hiley (2) were re- 
ferred to. 

(1) « Yoa.& Col. S5S,n.; s.o.nom.'Tbe Attoraej 

General v. Lewin, 6 Law J. Rep. (N.s.) Chanc. f04. 

(y) ]0B.&C.88d;B.c.8UvrJ.Rep.M.C.105. 



December 12. — ^The Vi6b Chavcxiloh. 
— ^The statute 59 Geo. 8. c. 12. s. 17. ap- 
pears to me to apply to freeholds held 
generaUy in trust for a parish, and the cases 
referred to prove it. But those cases do 
not affect copyholds ; and I think that the 
statute does not apply to them ; nor, as it 
appears to me, does the statute apply to 
freeholds held upon special trusts. There- 
fore, the report must be confirmed as to 
the scheme, and the other matters accord- 
ing to the prayer. 



METFORO V. PETERS. 



v.c. X 

Dec. 18. 3 

Practice. — Re»examination of Witness. 

A wiiness, who had been eaummed by the 
defendant before the hearing, merely to prove 
an exhUnt, was again examined by the plains 
HffqfUr the decree, under a reference to the 
Master, to prove other exhi^ts and on other 
matters ; but no special order for such latter 
examination had been obtained. A mni^an 
by the defendant, that the depositions of this 
witness, on behalf of the plaintiff, might be 
stq)pressed for irregularity, was refused, 
with costs. 

This was a suit to obtain payment of a 
legacy. A decree had been made in favour 
of the plaintiff, and a reference waa order- 
ed to the Master, to inquire whether the 
legacy had been paid. In the proceedings 
in the Master's office, the plaintiff, without 
any special order of the Court, had ex- 
amined a witness, who had been previously 
examined in the cause by the defendant. 
His former examination related only to the 
pr(x>f of an exhibit ; and his re-exaroina« 
tion by the plaintiff related chiefly, but 
not exclusively, to the proof of other ex» 
hibits. 

A motion was now made by the defen- 
dant, that the depositions of this witness 
on behalf of the plaintiff might be sup^ 
pressed for irreguuirtty. 

Mr, Wigram and Mr. Betheli, in support 
of the motion, insisted, that the plaintiff 
was not entitled to re-examine this wit- 
ness without a special order of the Court ; 
and cited — 

Vaughan v. Lloyd, I Cox, 812. 
Smith v. Graham, 2 Swanst. 264. 
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Romley V. Adam, 1 Myl. & K. 545 ; 

8. c. 2 Law J. Rep. (iv.8.)Chaoc. 143. 
Wormald v. M*lntaslh cited 1 Myl. & 

K. 545. 

Mr. KmgH Bruce and Mr. Hayter, con- 
trkt coDtended) that a9 the defeinlant had 
examiiied this witness only as to an ex* 
hibitt the plaintiiF was not bound to af^y 
£qk a special order to re-examine him. 

Cwftenay v. Hogkins, 2 Russ. ii59. 

2 Sidney Smith's Practice, U3. 

Birch V. Walker, 2 Sch. & Lef. 518. 

Mr. Wigram, in reply, contended* that 
a mere exhibit witness might be an exhibit 
witness again, without any special order ; 
but d>at a special order was necessary if 
the parties wished to examine him as to 
aoy other matters besides exhibits* 

The Vice CBAiicsi.i.oa.--^I must admit 
the existence of the rule* as contended for, 
so far as it goes to prevent a party who 
has been examined on one side o£ a cause 
from being examined again on the same 
side, without a special order. The reason 
given by Sir John Leach, in Bowky v, 
Adanut appears to shew that, because 
he says, "The rule is well settled, that a 
witness who has bemi examined in the 
cause cannot be examined again before the 
Master, without an order ; and such ord^r 
isg in general, accompanied with a direc- 
tion, that he shall not be examined upon 
any points with respect to which he has 
been previously examined in the cause; 
for it would be too dangerous to truth and 
justice, to afford such a witness m oppor- 
tunity of mending bis testimony, when be 
had found by thi evidence on the other 
side where the weakness of the case lay." 
This shews, that the Master of the Rolls 
understood the rule as I understand it. 
But the rule is not at all applicable, when 
one side has called a witness, and examined 
him in chief be&r^ the hearing, and after 
hearing, the other side wishes to examine 
the same witness. He is not called to vary 
his testimony ; and if he mends it, he is a 
witness who is adverse to the party who 
calls him. 

Motion rejusedt with eoets. 



fVill — Comtructum — Forfeiture. 

A testator dewed an estate in Denbigh^ 
shire, to his son A, for life, with remainder 
to B, for life, S^c, and declared, that if A. 
should not within eighteen months after he 
should become entitled to certain other estate^ 
in Carnarvon, seU them and pay the charges 
on the first estate, then the devise to him 
should cease. A. became entitled to the 
second mentioned estates in 1814, and under 
an agreement with B, he did not sell them, 
InU incurred a forfeiture, B. undertaking to 
re'grant the estates during their joint Uves, 
at a rent of $50L This was effected, and 
A* remained in possession. The mother of 
A. andB, in 1818, by her will, gave certain 
hen^s to B. and his sister^, and directed, 
that whenever either of them should come into 
possession qfthe estates in Denbigh, his in^ 
terest in her property should cease. After 
the death of the mother, it was held, that B. 
had come into possessionnnthin the meaningqf 
her will, and that his interest in his mother^p 
property had ceased. 

The facts of this case, so far as are ma- 
terial, were as follows : — Robert Watkin 
Wynne, by his will, dated in 1806, devised 
his family estates, commonly called the 
Garthmeilio or Upper Country Estates, 
to trustees, for a term of 500 years, for 
raising such a sum of money as might be 
wanted in aid of his personal estate, and 
of another estate, devised to be sold, fo^ 
the payment and discharge of his debts, 
funeral expenses, and legacies ; and subject 
thereto, he devised the family estates to his 
son John, for life, remainder to the use of 
his son Watkin, (since deceased,) for life, 
with remainder to the use of his son Charles, 
for life, with remainder to the use of his 
daughters Ann and Emma, and the survi- 
vor of them, during their lives, with divers 
remainders over ; and after reciting, that 
his, the testator's mother, was seised of 
certain estates in the county of Carnarvon, 
for her life, with remainder to him, the 
testator, in tail, and that in the event of 
his mother surviving him the same would 
go and belong to his son John, as tenant in 
tail, the testator declared it to be his 
wish, that in case his same son should sur- 
vive him, and become entitled in possession 
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to the last"tnentioned estate, that he should, 
as soon after as he should so come into 
possession as conveniently might be, sell 
and dispose of the same, and with the pro- 
duce thereof pay and discharge all the 
incumbrances aflTecting the Garthmeilio 
estates ; and that in case his said son Johh 
should not, within eighteen months afler 
he should so become entitled to the Car- 
narvonshire estate, sell the same, and pay 
the produce thereof, in discharge of the 
incumbrances upon the Garthmeilio or 
Upper Country Estates, then that the de- 
vise of the Garthmeilio or Upper Country 
Estates to him, the said John Wynne, for 
life, as aforesaid, should cease and deter- 
mine, as if he were dead. 

The testator died in 1806, and on the 
death of the testator's mother in 1814, 
John Wynne, the son, became entitled to 
the Carnarvonshire estates, as tenant in 
tail, and of which he afterwards suffered a 
recovery, and thereby acquired the fee 
simple ; he did not, however, sell the same, 
in compliance with the wish expressed in 
the will of the testator. 

Ann Sobieski Wynne, the testatrix, and 
the widow of the testator, by her will, dated 
the 21st of August 1818, after bequeathing 
certain legacies, and directing the conver- 
sion and investment of her property, pro- 
ceeded as follows : — " And the rest of the 
income from the said fund, to be equally di- 
vided between my three children herein- 
after mentioned, my daughter Ann Ogilvie, 
(the wife of James Ogilvie,) my daughter 
Emma Wynne, and my son Qiarles Wynne, 
with this proviso, thai whenever and as any 
one of the aforesaid named daughters and son 
shall come into possession of the family pro^ 
pertyy such individttal share of interest money 
shall devolve to the remaining annuitant or 
annuitants during their respective lives, ex- 
cept in the event of my daughter Emma's 
marriage; if that should happen, I will and 
desire, that on such marriage, my trustee 
shall pay to her the sum of 1,000/. clear 
of all deductions, and the remainder of 
the aforesaid funded property, whatsoever 
it be, I will and desire may be exactly di- 
vided, and after all expenses attending this 
trust are punctually satisfied, be paid to 
my daughter Ann Ogilvie, and to my son 
Charles Wynne, reserving a suflScient sum, 
the interest of which, amounting to 10/. 
per annum, my son Julius is to be paid 



during his natural life, and, at his death, 
the said principal sum so released, to be 
paid in equal shares between Ann Ogilvie 
and Charles Wynne, or their heirs ; and I 
give to my respective children, Ann Ogil- 
vie, Emma Wynne, and Charles Wynne, 
the power to bequeath their respective 
shares of property thus left to them, under 
the conditions provided by this will." 

By the decree made in this cause, bear- 
ing date the 14th of February 1829, it was 
referred to the Master, among other things, 
to inquire whether the children of the tes- 
tatrix, (Ann Sobieski Wynne,) Ann Ogil- 
vie, Emma Wynne, and Charles Wynne, 
or any or either, and which of them had 
come into the possession of the family 
property, within the meaning of the said 
testatrix's will ; and that the said Master 
should be at liberty to state special circum- 
stances. The Master, to whom the cause 
was referred, by his report, dated the 16th 
of December 1 886, found, that by an inden- 
ture of lease, dated the 81st of January 
1815, made between Charles Wynne, of 
the one part, and John Wynne of the other 
part, afler reciting that John Wynne, with 
a view to fulfil the condition annexed to 
the family estate, had caused the Carnar- 
vonshire estate to be advertised to be sold 
on the 8rd of January then instant, and 
that the said Charles Wynne, being next 
entitled in remainder to the family estates 
either upon the decease of John, or non- 
performance of the condition annexed to 
his estate, had, on the day next before the 
day of the said intended sale, proposed to 
the said John Wynne, that if he would not 
sell the Carnarvonshire estate, in compli- 
ance with the wish of the said testator, and 
thereby forfeit the estate devised to him 
in the Garthmeilio estate, so as to suffer 
the said Charles Wynne to succeed him as 
tenant for life in remainder, under the 
said will, he, the said Charles, would grant 
unto him, the said John, a lease of the same 
for their joint lives, at a yearly rent of 
850/., subject to the incumbrances, — it was 
witnessed, that in consideration of being 
let into possession of the Garthmeilio estate, 
he, the said Charles Wynne, did lease the 
same estate to John during their joint lives, 
at a yearly rent of 860/. 

The Master also found, that Ann Ogilvie 
and Emma Wynne had neither of them 
come into possession of the family property 
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within the meaning of the said testatrix's 
will ; but, as to the said Charles Wynne, 
he submitted to the judgment of the Court, 
whether, under the circumstances stated, 
he had come into possession of the said 
family property, within the meaning of the 
said testatrix's will. 

Afr. Tinney, for Charles Wynne. 
Mr. PemberUm and Mr. Bethell, for Emma 
Wynne, contended, it was clear that Charles 
had come into possession of the family 
estate, within the terms of the will of his 
mother ; although John was apparently in 
possession, yet he was a mere tenant to 
Charles, and the possession of a tenant is 
that of the landlord. That the fact of a 
forfeiture having been committed, and the 
estate having devolyed on Charles, being 
recited in the lease, diat fact could not now 
be disputed by Charles. That although the 
words in the will of Mrs. Wynne were in 
the future — ** if he shall come into posses- 
sion," yet, the fact of his being already in 
possession, could make no diflerence : as, 
where a legacy is given in the event of a 
legatee attaining twenty-one, if such legatee 
had attained that age before the date of 
the will, still he would be entitled to the 
legacy. The forfeiture having taken place, 
the next question was, whether Emuj^a and 
Mrs. Ogilvie took life interests or absolute 
interests: they contended that they took 
absolute interests, for it has been holden, 
that where income is given indefinitely, 
there the capital is included. 

Mr. fVhiU for Col. Ogilvie, cited — 

1 Roper on Legacy, 59. 

Bradley v. Westcott, IS Ves. 4-53. 

Comber v. Graham, 1 Russ. & Myl. 450. 

Phiiipps v. Chamber laine, 4 Ves. 50. 

Page V. Leapingwell, 18 Ves. 463. 

Cloughv. Wynne, 2 Mad. 188. 

Haig V. Swineyt I Sirn. & Stu. 487 ; s. c. 
2 Law J. Rep. Chanc. 26. 

Elton V. Shephard, 1 Bro. C.C. 532. 
As to the case of forfeiture, he cited— ^ 

Clark V. Lucy, 5 Vin. Abr. 87. 

Yarnold v. Moorhouse, 1 R. & M. 364. 

Lewis V. Lewis, 6 Sim. 304 ; s. c. 3 Law 
J. Rep. (n.s.) Chanc. 65, and 4 ibid. 
77. 
Mr. Skirrom and Mr, Monro, for Mrs. 
Ogilvie, cited — 

Coke Lit. 206. 

Phnden, 132. 

Parry V. Boodle, 1 Cox, 183. 



Mr. Temple and Mr. Girdlestone, for 
other parties. 

jlfr. Bethell, in reply. 

The Master of thb Rolls. — This is 
one of those obscure and perplexed wills 
to which it is difficult to attach any con- 
sistent ^and rational meaning: at the same 
time, it does appear to me, on the result 
of the discussion, which has been con- 
ducted, no doubt, with great ability, that 
I can come to a conclusion respecting the 
meaning of this testatrix's will, which is 
consistent with itself at least, though per- 
haps not to be accounted for, in all re- 
spects, in the way that has been suggested. 
This lady, it seems, desired all > her pro- 
perty to be converted into money, and out 
of the money, after directing the payment 
of her funeral expenses and debts, and 
certain legacies, she proceeds as follows : 
*' All the residue," &c. 

The first question that is made here is, 
as to the interest which each of the chil- 
dren took : is it a life interest, or is it an 
absolute interest ? The counsel for Emma 
Wynne and Mrs. Ogilvie arguing upon 
this point, said, this is an absolute interest, 
because it is a gifl of interest or dividends, 
or a gift of interest indefinitely, and that 
will not be altered by the last clause of 
the will, which gives a power of disposi- 
tion by will ; however it proceeds with this 
proviso — [His Lordship stated it]. — She 
treats them there as "remaining" annui- 
tants ; that is, after taking aWay Charles, 
who is there supposed to have come into 
the possession of the family property, if he 
was the first to do so, which by the limi- 
tations in the former will he must have 
been, she considers them as annuitants 
therefore, and they may have been perpe- 
tual annuitants ; but we come afterwards 
to another part of the will, and we find, 
notwithstanding the indefinite gift to Julius, 
she clearly intended Julius was to have no 
more than a life interest, *' reserving a suf- 
ficient sum, the interest of which, amount- 
ing to lOl. per annum, my son Julius is to 
be paid during his natural life." And 
taking all these parts of the will together, 
the indefinite gift of interest, the treatment 
of annuities, and the express direction that 
Julius is only to have a life interest, and 
a proviso, that they are to have a power 
of disposition by will, I think altogether 
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him another letter, as follows : — " I have 
received from Mr. Gatty, the clerk in 
court in this cause, a note, as follows : — 
• Sir, — Heslop v. Metcalfe — Are the rules 
herein to be entered this term? Yours, 
&c. Gatty. 24th of May 1836.* To- 
morrow is the last day for entering the said 
rules. I beg to say, I shall proceed ho 
further- in this cause, unless the request, 
contained in my letter to you of the 12th 
of February last, be complied with before 
one o'clock to-morrow. '* 

The plaintiff immediately employed an* 
other solicitor to enter the necessary rules ; 
and in the Trinity vacation the cause was 
set down for hearing. 

Mr. B. had brought a second action 
against the plaintiff for his further bill of 
costs, and both actions were still pending. 

The present solicitor of the plaintiff 
applied to Mr. B. to give up the papers in 
this suit, offering to hold them subject to 
any lien he might have thereon. Mr. B. 
refused to part with the papers, but offered 
to let the plaintiff and his solicitor inspect 
and' take copies of them, and also to pro- 
duce them at the hearing. Some further 
communications took place between the 
two solicitors ; and, in July 1837, Mr. B. 
wrote to the plaintiff's present solicitor, 
again refusing to part with the papers, but 
offering to produce them, and allow copies 
to be taken ; and declaring himself ready 
to go on with the suit, on the plaintiff's 
previously undertaking to pay him his bill 
of costs, which would become due to him 
by reason of hitf proceeding with the suit. 

The plaintiff thereupon presented a pe- 
tition, praying that all such of the docu- 
ments relating to this cause, as should be 
deemed by the plaintiff's solicitor neces- 
sary for him to have on the hearing of the 
cause, might be ordered to be handed over 
by Mr. B. to the plaintifTs present soli- 
citor, on behalf of the plaintiff, such soli- 
citor giving to Mr. B. his written under- 
taking to receive such documents subject 
to Mr. B.'s lien thereon, and to return 
them within ten days after the hearing of 
the cause. 

The affidavits in support of the petition 
stated, that it was necessary, for the pro- 
tection of the plaintiff's interests, that his 
solicitor should have possession of the pa- 
pers in the cause. 

Mr. Knight Bruce, in support of the 



petition, relied on Colegrave v. Manley 

Mr, Jacob and Mr, Ad^s, contrd, con- 
tended, that while a solicitor had a lien on 
his client's papers, the Court would not 
require him to do more than to let his 
client have an opportunity of inspecting 
them and taking copies, and to produce 
them in court 

Ross V. Laughton, I Ves. & Bea. 349. 

Moir V. Mudie, 1 Sim. & Stu. 282. 

CommereU v. Poynton, 1 Swanst. 1. 

Steele v. Scott, 2 Hogan, 141. 

Lord V. fVormlelghton, Jac. 580, 
That, at all events, a sum of money ought 
to be paid into court by the plaintiff, to 
satisfy the lien of the former solicitor. 

The Vice Chancblloe said — that the 
demand which had been made by Mr. fi., 
was not for money to enable him to carry 
on the suit, but for payment of his bill ; 
and it appeared to his Honour, that Mr. B. 
demanded too much when he demanded 
the bill of costs, which included the costs 
of the suit, and also of the action, which 
ought to have been kept separate. It also 
appeared, that Mr. B. discharged himself; 
he did not enter the rules. It seemed to 
his Honour, this was a case brought within 
the principle of Colegrave v. Manley. It 
was sworn by affidavit, that it was neces* 
sary that there should be not only inspec- 
tion of the papers, but also delivery ; and 
he thought he was bound by that audiority. 

His Honour, therefore, made the order, 
as was done in Colegrave v. Manley, with 
the corresponding undertaking; but did 
not think it necessary to make any such 
order as was made in that case, respecting 
the taxation of the bill. The costs of the 
application to be paid by Mr. B. 

From this decision Mr. B. appealed; 
and the petition was heard before the Lord 
Chancellor, on the 22nd of December, 
when his Lordship affirmed the decision of 
the Vice Chancellor, merely making some 
slight variations in the order, where it had 
not followed the language of the order of 
Colegrave v. Manley; and his Lordship 
directed the undertaking to hold the papers 
subject to the lien, to be extended to the 
client as well as to the present solicitor. 
(1) Turn. & Ras8. 400. 
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ATTORNEY GENERAL 0. 
THE CORPORATION OV 
LIVERPOOL. 

ATTORNEY GENERAL V. 
ASPINALL. 



M.R. 

Nov. 28; 

Dec. If 4, 5, 

1835. 

May 25, 27,80; 

July 4, 1886. 

L.C. 

Jan. 9, 10; 

Nov. 11, 

1837. 

Municipal Corporation Act, 6 fVtlL 4. 
c. 76, Construction of— Trust — Injunction 
— Practice — Appeal. 

In cases of injunction^ the Court exercises 
a discretion ; so that where the effect of con" 
tinuing an injunction would have been to ««- 
elude a question on a doubtful statute from 
ever being discussed ^ and no apparent danger 
to the property nas shewn, the Court dis' 
solved the injunction. 

fi'hen any act, inoofving a breach of 
truit, is intended to be done, though Tiot in its 
consequences irremediable, the Court will 
prevent it by injunction. 

It is an eitabtished rule, that where a 
party obtains an ex parte injunction by f»t«- 
representing the facts of the casd he shall 
not afterwards be permitted to support the 
injunetion, by shewing another state of cir- 
cumstances in which he would be entitled to it. 

By the MunhipfU Corporation Act, all 
the property then belonging to corporations 
included therein, became, from the passing of 
the act until the election of the new officers^ 
held by the old corporation in trust for the 
public for the purposes mentioned in that 
statute^ 

Between the passing of the above act, and 
the election of the new cfficers, the old corpo* 
ration raised out of r/t property a hum of 
1 05,000/., and appropriated the some totrards 
the better endowment of the clergy of the 
town, who were inadequately provided for : 
— Held, that such an Application of the 
fundi was contrary to the spirit of the act, 
and on the part of the old corporation, a 
breach of trust. 

If the income of a fund be devoted ti a 
trust from a particular day, every party in 
whom such a fund is vested is bound to hold 
and manage it so as to have the fund appli- 
cable to such purposes at the time, whatever 
may become of the intermediate profits. 

The jurisdiction of this Court cannot he 
New Series, TU.^Chanc. 



taken away by anotlier jurixdiciion having 
cognizance given to it in the same matter. 
Neither the 97th section of the above act^ 
giving a special remedy by appeal to His 
Majesty, nor any other section of the act^ 
deprived this Court of its jurisdiction over 
corporate property held by t/te old corpora- 
tion in trust for t/ie purposes mentioned in 
the act. 

On an appeal from an order of the Court 
below, allowing a demurrer to the whole bill^ 
the appellant is entitled to begin* 

The questions in this case arose ■ on the 
construction of the Municipal Corporation 
Act, 6 Will. 4. c. 76 (1); and the circum- 
stances which gave rise to the proceedings 
in this cause are shortly as follows. 

Previous to the passing of this act, 
(9th September 1835,) the corporation of 
Liverpool were the patrons of several 
churches in that town, the ministers of which 
received stipends or allowances amounting 
in the whole to 5,695/. a yesr ; of which 
1,080/. was paid under endowments by 
virtue of certain acts of parliament ; 510/. 
out of pew rents; 100/. payable out of the 
funds of the corporation ; 450/. by rates 
levied under acts of parliament ; 1 ,040/. 
gratuitously paid out of parish rates ; and 
2,515/. gratuitously paid out of the funds 
of the corporation. It appeared, that be<* 
fore the passing of the Municipal Corpora-* 
tion Act, various attempts had been made 
to bring aboat a permanent arrangement 
between the parish itnd the corporation, for 
the purpose of providing for the perraa* 
nent future support of the several minis- 
ters. These attempts, however, failed ; 
and after the passing of the act, but be- 
fore it came into operation, the old corpo- 
ration determined to make a proper provi- 
sion for the ministers, and also to augment 
the stipends paid to the incumbents and 
their curates. To carry their intention 
into effect, they resolved to raise the sum 
of 105,000/., upon the security -of part of 
the corporation property — namely, the 
salt-house dock estate, of the annual value 
of 3,000/., and the tobacco warehouse, of 
the annual value of 4,000/. This sum of 
105,000/., when raised, it was proposed to 
vest in trustees, who were to divide th« 

CO Sm 1 S Law J, Stat. p. 181. 
1 
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dividends and annual income arising front 
it among the incumbents of the seTcral 
churches in the borough. To prevent this 
intention from being completed, the ori- 
ginal information in this case was filed by 
the Attorney General at the relation of 
two of the inhabitants of Liverpool (one of 
whom was a burgess), against the corpo* 
ration of Liverpool, praying an injimction 
to restrain them from carrying their inten- 
tions into execution. I'he information, 
after detailing the intentions of the present 
corporation, stated, that by virtue of an 
order of His Majesty in council, aM the 
functions of the then governing body would 
cease on the 26th of December 1835, when 
new councillors were directed to be chosen ; 
and it submitted, that the intended acts 
were in contravendon of the scope of the 
act of parliament, and the intention of the 
legislature, and prejudicial to the rights 
and interests of the rate-payers of the 
borough of Liverpool. It proceeded to 
shew, that the debts of the corporation 
amounted to 792,000/. ; and that after 
paying the charges thereon, the income of 
the corporation would be insufRcient to 
pay the expenses of police, and of the ad- 
ministration of justice, by the act directed 
to be paid out of the corporate funds, 
which expenses, in case of a deficiency of 
the corporate funds, were to be paid by a 
rate on the inhabitants. It then charged, 
that part of the corporation income was 
fluctuating and uncertain, whereby th6 
chance of a deficiency was increased ; that 
the common council, who were a self* 
elected body, had, contrary to the wishes 
of the burgesses, with fraudulent and im^ 
provident haste, resolved to carry their 
scheme into effect before the termination 
of their functions. 

The material allegations being supported 
by affidavit, an ex parte injunction was, on 
the 14th of November, granted by the 
Master of the Rolls (Sir C. C. Pepys) ; 
and which, on the 28th, the defendants 
moved to dissolve. 

It is here necessary to advert to the 
terms of the different sections of the Mu« 
nicipal Corporation Act on which the 
questions in this oanse rested. 
;. .By the first section it is enacted, " that 
so much of all laws, statutes, and usages, 
and so much of all royal and other char- 



ters, grants, and letters patent, now in 
force relating to the several boroughs 
named in the schedules (A.) and (B.)» to 
this act annexed, or to the inhabitants 
thereof, or to the several bodies or reputed 
bodies corporate named in the said sche- 
dules, or any of them, as are inconsistent 
with or contrary to the provisions of this 
act, shall be and the same are hereby re- 
pealed and annulled." The 68th section 
provides, tliat all stipends to ministers 
of anv church or chapel, which had been 
usually paid for seven years prior to the 
act, shall be secured to the person accus- 
tomed to receive the same. 

The act then proceeds to provide for 
the constitution, regulation, and power of 
the future municipal corporations; and 
in the 92nd section it commences the re- 
gulations as ta the corporate property. 
This section enacts, in effect, that aAer 
the election of the treasurer in any borough, 
the income and annual produce of all the 
property of any body corporate named in 
conjunction with such borough, in schedule 
(A.), should be paid to the treasurer of 
such borough; and that all the moniei 
which he should so receive should be car- 
ried by him to the account of a fund, to 
be called ' The Borough Fund' : and that 
such fond, subject to the payment of any 
lawful debts due from such body corporate, 
and saving the claims of all persons upoh 
the real and personal estate of such body 
corporate, should be applied to the pay- 
ment of the salaries of the mayor of the 
borough, and other officers in such act 
mentioned, and also towards the payment 
of divers expenses therein mentioned con- 
nected with the municipal regulations to 
be made by virtue of the act, and with the 
police and administration of justice in such 
borough, and of all other expenses not 
therein otherwise provided for, which should 
be necessarily incurred in carrying into 
effect the provisions of the act ; and that 
ta case the said borough Jmd should be mare 
than sufficient for the purposes to which 
the same was by the act made applicable, 
the surplus thereof should be applied 
under the directions of the council, to llie 
public benefit of the inhabitants, and the 
improvement of the borough ; and fn case 
the borough fund should not be sufficient for 
those purposes, the council of such borough 
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was thereby Authorized and required to 
order a borough rate, in the nature of a 
■county rate, to be made within the borough, 
for the purpose of raising so much money 
«s, in addition to such fund, would be 
sufficient for the payment of the expenses 
•to be incurred in carrying into effect the 
provisions of the act." 

The 9 1th section restrains " the council 
jo£ any body corporate to be elected under 
the Act" from selling, mortgaging, or alien- 
ating any land (except under an agreement 
x>r resolution made prior to the 5th of June 
1835), or from leasing, for a longer term 
than thirty-one years, without licence from 
the Lords of the Treasury. 

The 97tb section enables the council 
first to be elected, to call in question all 
purchases, sales, leases, and demises not 
jnade in pursuance of some such band fide 
contract made before the 5th of June, and 
all contracts for the purchase, sale, lease, 
ot demise of any lands, tenements, and 
hereditaments, and all divisions and ap^ 
propriations of the monies, goods, and 
valuable securities, or any part of the real 
^r personal estate of which, on or before 
the 5th of June in this present year, the 
body corporate of which they are the 
council, whether in their own right, or as 
trustees for charitable or other purposes, 
was seised or possessed, which shall have 
been made or contracted between the said 
5th of June, and the day of the declaration 
d£ their election ; and for that purpose, 
if they believe the same coUusively made, 
or for an inadequate coqsideration, to 
cause the value of the lands in question 
to be inquired of and found by a jury ; and 
if the jury shall find that no consideration, 
or an inadequate consideration, shall have 
been coUusively given, the purchaser is to 
have his option to re-convey the lands in 
question, and abandon the contract, or to 
pay the fi^ll consideration. Powers and 
directions are then given to effect this by 
means of a jury ; and it is then provided, 
*' that it shall be lawful for His Majesty, 
if he shall think fit, by the advice of his privy 
council, upon petition to him, setting forth 
(he special circumstances under which any 
purchase, sale, lease, demise, contract, or 
appropriation of any of the said lands, &c. 
shall have been made since the said 5th of 
June, to G^der that the same shall not be 



called in question under the provisions of 
]diis act ; and in such case as last afore- 
said the same shall not be palled in ques- 
tion, or set aside or affected under the 
provisions of this act." 

By the 139th section, all advowsons and 
church property belonging to the corpora- 
tions are directed to be sold, and the pro- 
ceeds invested, and the income paid to the 
treasurer as part of the borough fund. 

Mr, PeniberlOHt Mr* O. Turner^ and 
Mr, Pitman^ now moved to dissolve the 
injunction. 

Mr* Bickersteth, and Mr, Booths contrtu 

For the defendants, on the several arr 
guments, it was contended, that, indepen- 
dent of the act, no Court had any juris- 
diction to interfere with the management 
by a corporation of its private property—^ 
Attorney General v. the Corporation of 
Carmarthen (2), The Mayor qf Colchester 
V. LowteniS)s Attorney General v, Heelie 
(4) ; and it was only in a case where the 
corporation were trustees that the Court 
could interfere — Attorney General v. the 
Mayor of Dublin {5\ Attorney General v« 
the Mayor of Carlisle (6); that the 9)end 
clause had no operation tiU after the ap«> 
pointment of the treasurer, and that till 
that event took place, the corporation, 
under its old governing body, was entitled 
to dispose of the corporation property as 
freely as if the act had not passed ; that 
the act was a new law, by which rights 
and interests not before possessed by the 
inhabitants of boroughs were given to them, 
and by which the corporations, as distin- 
guished from the inhabitants not members 
of the corporation were deprived of the 
exclusive interests which they previously 
had ; and that, by analogy to the case in 
which an offepice is constituted by a new 
law, which, at the same time, directs a 
specific mode of prosecution, no other 
mode of proceeding should be allowed — 

Stradiing's case, Plowd. 206, b. 

Foster's case, 11 Co. 87. 

Castle's case, Cro. Jac. 643. 

(«) Coop. 30. 

(3) 1 Ves. &c Bea. ti6. 

(4) 2 Sim. & Sta. 67; s. e. « Law J. Rep. 
Ohanc. 3.5, 189. 

(5) t Bligb, N.8. 31t j s. c. 3 CI. & F. S89. . 
{6) « Sim. 437. 
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King V. Dixon, 1 1 Mod. 337. 

The King v. Dir^etifoii, 1 Saund. 
135, bf n. 
And hence the plain tiflTs ought to proceed 
exclusively in the mode pointed out by the 
97th section : that the object of the corpo- 
ration was laudable, and the effect benefi- 
cial to the inhabitants of Liverpool ; and the 
money expended would, to some extent, 
be received back on the sale of the advow- 
sons under the 94th section of the act. 

On the other hand, it was contended by the 
plaintiffs, that the act of parliament bound 
the property, or at least fixed a trust upon 
it, from the time of its passing ; and that any 
appropriation of the property which with- 
drew the application of the income from 
the purposes intended by the act, after the 
appointment of the treasurer, ought to be 
considered as inconsistent with the spirit of 
the act, and a fraud upon its provisions. The 
rate payers, it was said, were the persons 
liable to make good any deficiency of the 
borough fund to answer the purposes of the 
act ; and that as soon as the act was passed, 
and the trust thereby attached, they had a 
right to insist, in a court of equity, that 
the property should not be so dealt with as 
to withdraw the future income from its 
application to the particular purposes men- 
tioned in the act in the order thereby di- 
rected : that this case did not fall within 
the terms of the 97th section ; and even if 
it did, this Court was not thereby deprived 
of the general jurisdiction it possessed 
over all cases of trust. 

Arthur V. Bokenham, 11 Mod. 148. 

Fernon v. Blacherhy, 2 Atk. 144 ; s. c. 
Bam. 377. 

Pechel V. Fowler, % Anst. 249. 

Attorney General v. Duke of MarU 
borough, 3 Mad. 498. 

Amy TonmsemTs case, Plowd. Ill, 

Millar v. Taylor, 4 Burr. 2303. 

Beckford v. Hood, 7 Term Rep. 620. 

Doe v. Bridget, 1 B. & Ad. 847 ; s. c. 
9 Law J. Rep. K.B. 113. 

Hill v. Reardm. 2 Russ. 608 ; s. c. 4 
Law J. Rep. Chanc. 127. 

Lloyd V, Lord Trimleslown^ 4 Sim. 996. 
were cited during the several arguments. 

Dec. 1. — The Master of the Rolls, 
having stated the circumstances, said, — 
As I have found grounds to support the 



order I propose to make, independently 
of expressing any opinion on questions of 
great importance which may arise in the 
construction of the act, I do not intend 
giving a judicial opinion on any of those 
questions. — [After referring to the Ist; 
25th, 30th, and 58th sections, his Honour 
proceeded :] If the 92nd clause be taken 
by itself, and considered as if it stood 
alone, there is not, in my opinion, the 
slightest doubt that it gives the Court ju- 
risdiction to interfere. Cases were cited 
to shew (what cases were not required to 
prove) that the Court has no jurisdiction 
over a corporation which has controul over 
its own property. But although a body 
having a corporate existence is capable of 
acquiring and possessing property, and 
therefore also of disposing of it; yet if 
property is held by a corporation as trus- 
tees, if a corporation holds it clothed with 
public duties, the Court has always as- 
serted its right to interfere. In the case 
of The Attorney General v. the Mayor of 
Dublin, which was argued in the House 
of Lords, this proposition was assumed 
throughout. Now, upon this act the right 
of property in the corporation is entirely 
altered. That which may have heretofore 
constituted their own property, and which 
they may have held as owners, they now 
hold by virtue of the act, subject to certain 
duties ; and it would, indeed, be a singu- 
larly strong case, in which this Court should 
refbse to exercise its jurisdiction to pre- 
vent a violation of trust, supposing a case 
of breach of trust to be made out against 
them. 

It is argued that, even admitting this to 
be the e&et of the act, still there is an 
interval during which the act does not 
come into operation, the period between 
the time when the act passed and the 1st 
of November, or, as it was subsequently 
fixed by the order in council, the 26th of 
the present month, and that during the 
intermediate period, the corporation are 
therefore lefl with all the powers which 
they had before. The conclusion sought 
to be deduced is, that those who hold pro- 
perty subject, afler the expiration of a few 
weeks, to certain public trusts, are to be 
considered as now having the sole and un- 
controuled power of disposing of that pro- 
perty as they please. The result would 
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be, that the corporation, if they have power 
over it as property, have the power not 
only of selling it, but of granting it out in 
perpetuity and destroying it ; an argument 
which is quite impossible to be maintained ; 
for, inasmuch as by law a trust is afBxed 
on this property, which, from a day cer- 
tain, is devoted to particular public pur- 
poses, although the trust is not to come 
into active operation until the 26th of the 
present month, those who hold the pro- 
perty in the meantime have not the power 
of dealing with it except subject to the 
provisions of the act, which controuls their 
original right. I have no doubt, therefore, 
that it is in the power of the Court to in- 
terfere on the information in order to pro- 
tect and preserve the property for the pur- 
poses pointed out by the 92nd section. 
Whether it would be a prudent or whole- 
some exercise of the discretion of the 
Court to use that jurisdiction, is a totally 
distinct question ; and I only advert to it 
DOW, lest 1 should be supposed to acquiesce 
in the doctrine urged at the bar, that the 
Court has no jurisdiction to interfere to 
prevent property being dealt with in a 
manner inconsistent with the intention of 
this act. [His Honour next adverted to the 
68th, 94th, and 189th sections.] In this 
state of circumstances, and with this pro- 
vision, what the corporation of Liverpool 
have proposed to do is beyond all ques- 
tion for a very laudable purpose ; but if 
what is now suggested can be legally car- 
ried into effect, it would give to the clergy 
a priority over the other objects provided 
for by the 92nd section. It is therefore 
a fair subject of contest between the par- 
ties, and which they are entitled to put in 
a train of adjudication. It is not a matter 
of anything like certainty, whether the case 
falls within the 97th clause at all, but if it 
does, then another question arises, namely, 
what is the effect of the provision giving 
to the King in council the right to prevent 
the new council from instituting any pro- 
ceeding, for the purpose of setting aside 
the appropriation of the property made in 
th6 interval betwieen the passing of the 
act and the time when the act comes into 
operation? Into these, which are both 
questions of very considerable difficulty, 
it is not at present necessary, nor do I in- 
tend, to enter. The effect of continuing 



tlie injunction would be to exclude them 
from being ever discussed ; for, if I formed 
a wrong opinion as to the construction of 
the clause, and, acting upon that opinion, 
maintained the injunction, it is quite clear 
that the defendants would be shut out 
from the means of raising those questions^ 
and of having my opinion reviewed. It is 
obvious, therefore, that to continue the in- 
junction, instead of being, as it ordinarily 
is, the means of preserving rights, would, 
in this instance, operate to destroy them. 

On the other hand, the only object I 
could have in continuing the injunction, 
would be to protect the property, tliat is 
to say, to prevent its being exposed to any 
danger from the act proposed to be done. 
Now, I do not find, on looking through 
the affidavits, that any danger exists as to 
the property in question. 105,000/. is a 
large sum of money, but the case is not 
put upon that ; it is not put upon the cir- 
cumstance of there being any danger from 
the mode in which the property is intended 
to be dealt with ; and although the property 
may be mortgaged, the mortgage money 
is to be invested, and the persons, whoever 
they may be, who are hereafter to admi- 
nister that property, will have the property 
in mortgage, or will have the mortgage 
money in their possession. 

Balancing the inconveniences which 
would arise from continuing the injunction, 
and from dissolving it, I should unques- 
tionably run much greater risk of doing 
mischief by continuing the injunction than 
I can do harm by dissolving it. I thinks 
therefore, exercising the discretion which 
is vested in the Court in cases of this kind, 
that my proper course is to dissolve this 
injunction. 

It was said at the bar, that the Court 
has no jurisdiction to interfere in questions 
of this sort; and the case of Pechel v. 
Fowler, which, I believe, has been over- 
ruled as oflen as it has been considered, 
was cited in support of that proposition. 
It has become the invariable practice, when 
any act involving breach of trust is intended 
to be done, though not in its consequences 
irremediable, where, for instance, trustees 
contract to sell without proper care, or in 
a way which the parties interested con- 
sider inconsistent with the trust, to apply 
to the Court to prevent them. The case 
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cited would go to this extent, tha^ thf 
Court ought never to interfere. Parties 
might detd with the property just as they 
pleased, and while the suit was pending 
no new right could be acquired. Without 
adverting to more recent authorities or to 
modern practice, the cases of Curtis v. the 
Marquis of Buckingham (7\ sLod.Echliff v« 
BalafinH{S\ prove that such is not the 
practice, at least in this court, whatever 
be the rule in the Court of Exchequer. 
It was therefore quite of course to grant 
the injunction. 

A very wholesome rule, it is true, has 
been established in this court, that if a 
party comes for an ex parte injunction» 
and misrepresents the facts of the case, he 
sliaU not dien be penmtted to support the 
injunction, by shewing another state of cir* 
cumstances, in which he would be entitled 
to it, because the jurisdiction of the Court, 
in granting ex parte injunctions, is obvi- 
ously a very hazardous one, and one which, 
though often used to preserve property, 
may be often used to the injory of others ; 
and it is right that a strict hand should be 
held over those who come with such appli- 
cations. The objection here taken is not 
that the facts were not stated, but that 
the whole law was not stated ; that is to 
say, that the attention of the Court could 
not have been called to certain provisions 
of the act, which would have presented a 
different view of the case to the mind of 
the Judge. If fault is to be found with 
any one, it is, I am afraid, with the Court, 
which is bound to know every clause in 
every act that ever passed, a degree of 
knowledge hardly to be hoped for. I 
never heard the rule carried to this extent, 
that the party applying is bound to lay the 
whole law before the Court : whether they 
have a right to carry it into effect, it is not 
now my intention to determine, my object 
being to let things remain as they are until 
this important question can be regularly 
brought on for solemn argument and de* 
cision. 

Under these circumstances, although ex* 
ercising the discretion vested in the Court, 
I consider it my duty to dissolve the in- 
junction, without costs. 

Injunction dissolved, 

(7) 3 Ves. & Bea. 168. 

(8) 16 Ve«. ?67. 



Dec. 4, 1835. — ^The injunction having 
been dissolved, Mr. Bickersteth and JIfr, 
Booth now moved for an injunction to 
restrain the defendants from investing the 
105,000/. (which had been partly raised) 
in the hands of the Grand Junction Rail- 
road Company, contending, that the inten* 
tion was improvident, and the alleged se- 
curity being a mere uncertain speculation, 
the Court woidd not sanction the invest- 
ment of the trust funds on such a security. 

Mr. PemberUm and Mr. G. Turner ^ con- 
tra. 

The Mastsr or the Rolls, on the fol- 
lowing day, afler referring to the act of 
parliament relating to the company, and the 
amount of monies already laid out on the 
works, the value of the property of the 
compfHiy, and the remedies provided by the 
acu for the mortgagees, &e. of the company* 
said, that there had not been laid before him 
such a case of improvidence or danger as 
to call for the interference of the Court; 
and he must therefore refuse the applica- 
tion, but without costs. 

The corporation then borrowed the sum 
of 6;$,440/. on tl>e security of the corpora- 
tion estates; and this, with other corpo- 
ration, monies, amounting together to 
105,000/., was paid over to James AspinalJ 
and other defendants, and the trusts thereof 
were declared, by an indenture of the 
21st of December 1895, to be for the dif- 
ferent ministers of the churches in Liver- 
pool; and it was provided, that they 
should receive the same in satisfaction olf 
a yearly assessment directed to be made 
under two local acts, and of all stipends, 
&c. made during seven years before the 
5th of June last. 

The old members of the corporation 
went out of office on the 26di of December 
lSd5r when councillors were chosen for 
the borough, and the mayor and aldermen 
were chosen, in conformity with the provi- 
sions of the act. A supplemental infor- 
mation was afterwards filed against James 
Aspinall, and the other trustees, and the 
corporation of Liverpool, and against the 
several clergymen, praying a declaration 
that the appropriation of the 105,000/. was 
unlawful and invalid, and for consequential 
directions. 
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To this information, the defend ant As- 
pinall and othen put in a general demurrer 
for want of equity. 

May 25, 27, SO, 18«6.— iVr. Pembertoft, 
and Mu Q. Turner^ in support of the de- 
murrer. 

The Attorney and Solicitor General (as 
counsel for the relators), and Mr. Kin" 
ikrsley and Mr. Booth in support of the 
hdforination. 

July 4. — Lord Langdale — [afterstating 
the circumstances of the case, proceeded] 
— The considerations for the appropriation 
of the monies for the endowment of the 
clergy were as follows : first, the persons 
chargeable with the rates or assessments 
authorised by the statute 10 & 11 Geo. 3, 
and the 26 Geo. 3, were relieved from 
thoae rates ; second, the corporation funds 
were relieved from the allowances which 
had been afforded for seven years ; third, 
the corporation acquired such, if any, ad- 
vantage, as might be made by sale of the 
increased value of the advowsons and 
rights of presentation; fourth, the inha^ 
bitants of Liverpool of the established 
church acquired what is alleged to be the 
advantage of a better endowed clergy. 

The present information alleges no fraud, 
collusion, or improvidence. It does not 
allege as facts several important circum- 
.-stances which are stated to be charged in 
the original information, bat proceeds on 
the ground that the appropriation was 
illegal, and that the Court has authority 
which ought to be exercised to set it 
aside. Both the grounds depend on the 
construction of the act of parliament — [His 
Lordship here referred to the different 
sections of the act]. I think that, upon 
the construction of the act, the legislature 
did not mean the old governing body of 
the eotporation to be at liberty to dispose 
as they pleased of the corporate property 
during the interval between the passing of 
the act and the appointment of the trea- 
surer, but did not mean to restrict the old 
governing body to the extent contended for 
by the relators. 

It appears to ne, that under the 92nd 
section, the corporate property became, to 
some extent, affected by a trust imme- 
diately on the passing of the act ; but that 
this trust was not intended, under all cir- 
eimistaneesi to prevent the old governing 



body from alienating or appropriating the 
property, the income of iK^hich, if not alien- 
ated or appropriated, would have formed 
part of the borough fund. 

The 97th clause is very important ; and 
two questions arise upon the construction 
of it, whether the appropriation complained 
of falls within its provisions ; and if it 
does, whether the proceeding thereby di- 
rected excludes or makes it unfit to exer* 
cise the jurisdietion of this Court. 

Now, as the appropriation here in ques- 
tion was an appropriation of the monies or 
estate of the corporation made between th^ 
5th of June and the day of the election of 
the council, it is (if we stop at the descrip- 
tion) to be considered as falling within th^ 
number of those acts which the new council 
was authorized to call in question. 

But it Is said, that the generality of the 
description is cut down by the subsequent 
words of the same clause, which direct the 
mode of procedure ; but I cannot say that 
the general effect of the preceding words 
does appear to me to be taken away by the 
words directing the mode of proceeding; 
and I therefore think that, under the 97th 
clause, the new council might, if they had 
thought fit, have called in question the 
appropriation which is the subject of this 
information. But I think, that the provi- 
sion of the particular remedy given by the 
97th clause does not exclude the jurisdic- 
tion of this Court, if a proper case for 
relief were made. 

Doea the supplemental information shew 
such a case as makes it proper for this 
Court to interfere ? There is no allegation 
of fraud, collusion, or improvidence, or of 
any injury done or likely to happen to the 
rate payers or inhabitants. — [His Lordship 
here referred to the particular charges in 
the information.] 

On the whold of this case, conceiving 
that, to some extent, and to some pur- 
poses, a new trust did attach on the cor- 
porate property on the passing of the act, 
but that the old governing hodj was not 
forbidden or precluded from a fair appli- 
cation of the corporate property for the 
benefit of the inhabitants — ^not being able 
to say, that an application of the property 
for the more secure endowment of the 
ministers of the established church, per- 
forming divine service in the churches and 
chapels of the borough, is not, under the 
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circumstaDcet of this case, an application 
which roust legally be considered beneficial 
to the inhabitants of the borough — consi- 
dering the case within the meaning of the 
97th section — without saying that, in no 
case whatever, this Court might not have 
had jurisdiction, although the 97th clause 
was applicable ; but thinking it a case in 
which the remedy given by that section 
ought to have been resorted to, and having 
regard to the nature of the charges in the 
information, it does not appear to me that, 
supposing all the allegations which it con- 
tains to be true, I could decree the relief 
which is prayed for, or any other relief; and 
therefore, I think that the demurrer ought 



to be allowed. 



Demurrer allowed. 



The relators appealed from this decision. 

Jan. 9, 10. — The AUomey and Solicitor 
General^ as counsel for the relators, and 
Mr. Kinder sleif, and Mr, Booth, in support 
of the information. 

Mr, Pemberton, Mr, Wig ram, and Mr, 
G, Turner, in support of the demurrer. 

Nov. 11. — The Lord Chancellor. — 
If the property in question be subject to 
any public trust, and if the appropriation 
complained of be not consistent with such 
trust — and if there be not, in the Muni- 
cipal Corporation Reform Act, any pro- 
vision taking from this Court its ordinary 
jurisdiction in such cases, then it will fol- 
low, that the Attorney General has, under 
the circumstances stated, a right to file an 
information, and to pray that the fund 
may be recalled, and secured and applied 
for public, or, in other words, charitable 
purposes, to which it is, by the act, devoted. 

1 will consider these three questions in 
their order. First, is the property in 
question (according to the statement in the 
information) subject to any trust ? It is 
immaterial to consider what were the 
powers of the corporation over this or 
their other property before the passing of 
the Municipal Reform Act. By the first 
section of the act, the laws and usages, 
authorizing the exercise of the power of 
the corporation, so far as they were incon- 
sistent with or contrary to the provisions of 
the act, were, from the time of the passing 
of the act, annulled. The 9!Snd section 
gives no power to touch the principal of 
any part of the corporate property — the 



income alone constitutes the borough fund. 
The whole of the income is, in the first 
place, subject to the payment of the cor- 
poration debts, and afterwards to other 
purposes, all of a public nature, and in 
which the inhabitants at large have a direct 
interest — ^not only as entitled to participate 
in the benefit to arise from the execution 
of such purposes, but because the defi- 
ciency is to be raised upon them by a rate. 

The 94th section restrains the new 
council from selling, &c. any lands of the 
corporation ; and not only regulates the 
power for the future, as to dealing with 
the hereditaments of the corporation, but 
invalidates any contracts inconsistent with 
such regulations made after the 5th of June. 

This, and the 95th and 96th sections, 
are confined to lands, tenements, and he- 
reditaments ; and there do not appear to 
be any provisions respecting any appro- 
priation of any other property of the cor- 
poration prior to the passing of the act, 
except those contained in the 97th section. 
This section is most important to be con- 
sidered on two grounds — first, from the 
evidence it affords of the intention of the 
legislature as to the appropriation of other 
property besides lands, tenements, and 
hereditaments; and secondly, as to the 
question raised for the defendants, that 
the jurisdiction of this Court is ousted, by 
that clause having provided another re- 
medy for the cause of complaint raised by 
the information. 

I proceed, at present, to consider only 
the first of those points. As it was thought 
right that the new council should have the 
power of calling in question acts relative 
to the corporate property carried into 
effect before the period of their election, it 
was absolutely necessary to give a distinct 
legislative authority ; because, in the first 
place, prior to the passing of the act, there 
could be no mode of impeaching any acts 
of the corporation, however improper; 
and secondly, because the identity of the 
corporation continuing, notwithstanding 
the alteration effected by the act, any such 
attempt on the part of the new council 
would be an attempt by the corporation to 
impeach its own acts. Such provision, 
therefore, was absolutely necessary ; and 
the obvious intention of this clause was, 
to subject all acta of the corporation, after 
the 5th of June, affecting any disposition 
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of the corporate property, to revision; and 
for that purpose, (confining myself to the 
words which alone can be thought appli- 
cable to the present case,) it makes it lawful 
for the council to call in question all sales, &c. 
of lands, &c. and appropriation of monies, 
&c. There is some obscurity in part of 
this clause. The expressions used in the 
directions, as to summoning a jury, are, it 
was contended, to be confined to lands, 
tenements, and hereditaments. Upon that, 
I give no opinion ; but, supposing them to 
apply to appropriations of personal as well 
as of real property of the corporation, the 
intention to be inferred from the whole 
clause is obviously to secure the corpora- 
tion, and therefore the public, from all 
appropriations of property, after the 5th of 
June, made coUusively for less than the full 
value; and the word collusively, though 
not used in a bad sense, would certainly 
include persons taking a part of the cor- 
porate property for their own benefit, with 
the knowledge of the circumstances of the 
property, and of the question that would 
arise as to the rights of the corporation to 
make such alienations. In my opinion, 
the 92nd section did not require the aid of 
others, and particularly of the 97 th section ; 
but, taking the whole together, I cannot 
doubt hut that a clear trust was created 
by this act, for the public, and therefore, 
in the legal sense of the term, for chari- 
table purposes, of all the property belong- 
ing to the corporation at the time of the 
passing of the act ; and that the corpora- 
tion, in its former state, holding, as it did, 
the corporate property until the election 
of the new council and treasurer, were in 
the situation of trustees for those purposes, 
subject to the restrictions specifically im- 
posed by the act, and subject to the general 
obligations and duties of persons in whom 
trust property is vested. That the appli- 
cation of the income of the property to the 
particular purposes specified in the act, 
was not to commence until a future time 
— ^namely, the election of the council, and 
*the i^pointmeni of the treasurer, cannot 
affect the question. If the income of a 
fond be devoted to a trust from a parti- 
cular day, every party in whom such a 
fund is vested, is bound so to hold and 
mamigs it as to have the fund applicable 
to such purposes at that time, whatever 
may become of the intermediate profits. 
Maw Seribs, VII.-^hawc. 



Upon the first point, therefore, I am 
clearly of opinion, that, from the time the 
act passed, the corporate property was 
trust property. 

Secondly, assuming that the corporation 
property was, from the 26th of December 
lS35t trust property, applicable, after the 
appointment of a treasurer, to the several 
public purposes prescribed by the act, the 
second question is, whether the transac- 
tions relative to the 105,000/., as stated in 
the supplemental information, were con- 
sistent with such trust, or conformable to 
the provisions of the act. In the first 
place, they consisted, in part, of a mort* 
gage of part of the property of the corpo- 
ration, which the new council are, by the 
9drd section, prohibited from making ; but 
principally, it was an appropriation of a 
portion of the income of the corporate 

Eroperty, for purposes which, however 
ludable in themselves, and beneficial to 
the interest of the inhabitants, cannot, ao* 
cording to the statement of the information, 
be said to be consistent with the trust to 
which the property was, by the act, devot- 
ed, or conformable to the provisions of that 
act. The whole of the income is, by the 
act, made primarily liable to pay the in- 
terest of the debt, and, at the discretion 
of the new council, to the payment of the 
principal, and next in making the several 
other payments. Whether there will be 
any surplus of such income, is not stated ; 
and that probably must depend upon the 
discretion to be exercised by the new 
council as to the payment of any part or 
the whole of the principal of the debt out 
of the income of the property — ^a discre- 
tion which, by the appropriation in ques- 
tion, is taken away to the extent of the 
interest of 105,000/. 

Again, although there is no statement 
that there will not be a surplus income after 
payment of the prescribed expenses, yet 
there is no statement that there will be any 
surplus ; the whole income being primarily 
liable to those payments, the inhabitants, 
and the Attorney General on their behalf, 
may justly complain of a diversion of any 
part of the income, whilst those objects 
remain unprovided for. A trustee cannot 
justify the application of part of the trust 
fund to other purposes, by suggesting that 
enough will remain of the fund to answer 
the purposes of the trust. The appropri* 
K 
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atioD in question has not been defended on 
the ground of its being an appropriaiton 
for a full consideration under the 97th 
section. The appropriation referred to in 
this section seems to be a disposition for 
which an equivalent in money or other 
property was, or was intended to be, re- 
ceived by the corporation ; and not an ap» 
propriation, the consideration for which 
was services or a benefit to the public. 
But even if that were so, the services or 
benefits reserved by the arrangement with 
the clergy could not be supported on 
that ground, as the new provisions exceed 
what they could claim without it ; and 
although the individual ministers gave up 
the right to receive the several stipends 
raiseable by the rates, the sums so given 
up are not equal in amount to the sum 
secured by the arrangement. The amount 
of the rates so given up is not receivable 
by the corporation in lieu of the interest 
of 105,000/., appropriated in exchange for 
them, nor are they, as it is alleged; payable 
by the same persons who will have to pay 
the borough rate in case of the deficiency 
of the borough fund. 

A case may certainly be supposed of the 
income of the corporate property being so 
large, that after providing for the payment 
of the interest of the debt due by the cor- 
poration, and so much, if any, of the prin* 
cipal as the council may think it advisable 
to pay, and after supplying the means of 
defraying the expenses of all the other 
services directed to be paid by the 92nd 
section, a surplus will remain applicable, 
under the provisions of the section, to the 
public benefit of the inhabitants and im* 
provement of the borough. Under such 
. circumstances, the appropriation in ques- 
tion might be most proper ; but at whose 
discretion, and under whose direction, is 
the application of the surplus to be so 
made ? Not of tlie corporation, as it ex- 
isted before the election of the council, 
and before any surplus could be ascer- 
tained ; but by the new council, and after 
previously providing for all the prior ob- 
jects, if the existence of such surplus 
should have been proved. 

It must also be observed, that the pay- 
ments directed to be made to the ministers 
of the churches or chapels, out of the in- 
come of the borough fund, is, by the 68th 
sec^n, such as shall have been paid for 



seven years before the 6th of June \B$6. 
Such is the limit of the trust for this pur- 
pose declared by the act. Can it be consis- 
tent with such a declaration of trust, to 
appropriate to the ministers, not only what 
they had received for seven years before the 
5th of June 1835, but the amount of income 
which had commenced within that period? 

So, by the ld9th section, all the ad vow- 
sons and church property belonging to the 
corporation are directed to be sold, and 
the proceeds invested, and the income paid 
to the treasurer, as part of the borough 
fund. How inconsistent with the object 
and spirit of this clause is the appropriation 
of the corporate property, not to the pur- 
chase of advowsons, which might therefore 
be received back on the sale directed, but 
in adding to the provisions of the minis- 
ters of churches ; which money so ex- 
pended, although the value of the advow- 
sons might be, in some degree, increased, 
would not, on the sale, be in any consi- 
derable degree restored or received back: 
and yet this was one of the grounds on 
which the transaction was defended at the 
bar. It was stated to be merely an appli- 
cation of one part of the property in aug- 
mentation of another part. Upon the 
second head, therefore, I am abo of opi- 
nion, that the facts stated upon the infor- 
mation constitute a case which entitles the 
Attorney General, on behalf of the inhabi- 
tants, to demand the interference of this 
Court, unless its jurisdiction be taken 
away by the act. 

The argument in support of the propo- 
sition, that the jurisdiction of this Court 
is taken away, reste entirely on the 97th 
section, which, in the cases diere specified, 
authorises and enables the new council to 
institute certain proceedings, and to submit 
the matter in dispute to a jury. And it is 
argued, that this clause gives a new right* 
and prescribes a remedy; that the right 
exists only in the remedy; and that no 
other course of proceeding but that pre- 
scribed may be resorted to. This may be 
true, as to transactions between the 5th of* 
June and the 9th of September, when the 
act passed, because, at that time, there 
was no trust ; but if it be true, as seems 
universally admitted, that, firom the pass- 
ing of the act, a trust of some sort existed, 
such trust must have all its legal oonse- 
quencesy and the cntuis que trust are 
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therefore entitled to all their legal reme- 
dies. 

Suppose the new council had, under this 
clause, the power of bringing the case in 
question before the jury, it would be a 
new remedy. But the right cannot be said 
to consist in the remedy, inasmuch as the 
creation of the trust itself subjects the pro* 
perty to all the remedies applicable to the 
trust. And if this 97th section had not 
been in the act at all, the jurisdiction of the 
Court could not have been disputed, which 
proves the right does not consist only in 
the remedy, but that the remedy, if appli- 
cable to the case at all, is afforded as an 
additional means of enforcing the right. 
The jurisdiction of this Court could not 
he taken away, by another jurisdiction 
having cognisance given to it in the same 
nratter. The case of Beckford v. Hood 
was well cited in support of this argument. 
Besides, in this case, the remedy is not 
given to the same person ; and the argu- 
ment is, that the summary remedy given 
to the council is to deprive the public, and 
therefore the Attorney General on their 
behalf, of the right of applying to this 
Court for its ordinary interposition in ca^es 
of breaches of trust. 

On this third point, therefore, I am also 
of opinion, that the jurisdiction of this Court 
attaches upon the property in question, 
the moment it becomes trust property ; 
and that there is nothing in the act to de- 
prive the Court of its jurisdiction. 

Then it was said, assuming the property 
is subject to a public trust, and that tlie 
Court has jurisdiction, there is not, upon 
the lace of the supplemental information, 
such a case stated as makes it proper for 
the Court to interfere. 

It has been said, that the corporate pro- 
perty became affected by a trust to some 
extent only, that the trust was not in- 
tended, under all circumstances whatever, 
to prevent the old governing body from 
alienating or appropriating the property, 
the income of which, if the property was 
not alienated or appropriated, would have 
to form part of the borough fund ; and 
that they were not precluded from the fair 
application of the corporate property for 
the benefit of the inhabitants ; and that it 
did not appear the appropriation in ques- 
tion was not an application of that descrip- 
tion. 



I cannot adopt this construction of the 
act, or follow this reasoning. The trusts, 
if created and declared by the act, are dis- 
tinctly specified ; and if so, it is contrary to 
the very nature of a trust, that any right 
should exist, unless specifically given for 
the parties who are the depositories of that 
trust, to defeat the trust. l*bat would be the 
rule by which the controul of the Court 
would be regulated, and no other rule or 
limit can be adopted. If the old governing 
body had the right of alienating or appro- 
priating property which would otherwise 
become subject to the trust, why may they 
not so alienate or appropriate the whole ? 
If they might, at their discretion, reduce 
the trust, why may they not also destroy 
it? That the new governing body could 
not BO deal with the trust property, is ad- 
mitted ; and yet it is supposed that the act 
intended that the old governing body, of 
which it had shewn so much jealousy, 
should have a power which is denied to the 
new governing body, although a body of 
its own creation. 

In the hands of the new council, the 
capital was to be inalienable, and the whole 
income subject to a certain public trust ; 
but, until such council could be appointed, 
the capital necessarily remained in the 
possession of the old governing body. 
Could it have been intended, that during 
the interval, the old governing body should 
have the right to alienate the capital, and 
thereby defeat the trust of the future cor- 
poration? Were they not trustees during 
the interval of the trusts declared by the 
act? If all the income of a specified cha- 
racter be by any will or deed directed, 
af^er a certain day or a certain event, to be 
applied to certain trusts, whether of a 
public or private nature, would not this 
Court protect that capital in whosesoever 
hands it might be vested, whatever might 
become of the intermediate interest ? The 
creation of the future trust, of itself restrains 
the exercise of any former power incon- 
sistent with the security of the fund or the 
performing of the trust, unless the act 
itself permits the exercise of it. 

Well, then, it is said, the 97th section 
impliedly does so, and assumes that the 
old governing body may sell or appropriate 
for a full -and valuable consideration. This 
clause baa unfortunately mixed up in one 
enactment two periods, Ae circmsAtancea 
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of which are essentially different, namely, 
the period between the 5th of June and the 
passing of the act, during which, the power 
of the old governing body was absolute, 
and required therefore an enactment to 
controul any abuse of it in the contempla- 
tion of the act, and the period from the 
passing of the act until the election of the 
council and the appointment of the trea- 
surer, during which, the trustees being 
created, no such absolute power existed, 
but a siunmary remedy against any impro- 
per act was desirable. 

But it is sufficient for the purpose of 
my present consideration, to observe that 
the transaction stated in this information 
is, if within the remedy provided by the 
clause at all, not one intended to be pro- 
tected by it, inasmuch as it cannot be said, 
according to the facts stated, to be an ap- 
priation for a full consideration; and, if 
that clause gave the old governing body 
the power of alienation or appropriation 
after the act passed, such power must be 
limited to the cases where the full value 
has been received in the nature of money 
or property, and leaving the same amount 
applicable to the purposes of the trust. 

The saying that the old governing body 
was not precluded from a fair application 
of the corporate property for the benefit of 
the inhabitants, and that it did not appear 
that the appropriation in question was not 
an appropriation of that description, , ap- 
pears to me to be the same proposition in 
other terms. If they were bound by the 
trust, they had no right to exercise that 
discretion ; and, as I have before observed, 
such discretion, according to the act, ap- 
plied only to the surplus after all the spe- 
cified trusts were provided for, and was 
given to the new council only ; and that it 
was not in any case to apply to any part 
of the capital of the corporate property, 
but to the surplus of the annud income 
only, after providing for all the specified 
purposes. 

Another ground on which it is said this 
Court ought not to exercise its jurisdiction, 
is the remedy given by the 97th section to 
the new council to controul the acts of the 
old governing body, and the power, given 
to the Crown by an order in council, to 
order that such acts shall not be called in 
question under the provisions of this act. 
This proposition assumes, - that the case 



stated in the information is within the97tb 
section, and admitting that the jurisdiction 
of this Court is not taken away by the 
provision of that section, it proceeds on 
the ground that the remedy provided by 
that section ought to have been resorted to. 

To this, it appears to me a sufficient 
answer^ that the party who alone could 
exercise that power given by this section, 
and the party filing this information, are 
not the same ; and I see no principle on 
which I could deny to any one the right 
of suing, to which he would otherwise 
have been entitled, because another party, 
over whom he has no controul, declines 
to follow a mode of proceeding open to 
him alone, which I may think prefer- 
able. And I must observe the power of 
the King in council, to protect the acts 
of the old governing body from being 
questioned, is confined in terms to their 
being called in question under the provi- 
sions of this act. It not only does not 
protect them from being called in question 
m any other manner, but the words, ** un- 
der the provisions of this act," twice re- 
peated, lead strongly to the conclusion 
that they were introduced for the purpose 
of guarding against any inference that any 
other proceedings were to be prevented by 
the order in council. The order in council 
is not to give validity to the act complained 
of, but only to protect it from being called 
in question by the summary process given 
by the same section. I quite agree with 
the Master of the Rolls, that this section 
does not take away the jurisdiction of this 
court. But I cannot think the giving that 
summary remedy to another b^y, which 
refuses to exercise it, ought to induce 
this Court to refuse to exercise its own 
jurisdiction. I say, to a body which re- 
fuses to exercise it, because such is the 
statement in the information, which I take 
to be true. The charge is, the new council 
have been advised, and admit, that the ap- 
propriation is invalid, and that they are 
desirous that the 105,000/. should be re- 
paid by the trustees thereof, and that they 
have applied to them to repay the same, 
but refuse to take any further steps to 
procure the repayment thereof, without 
the sanction and direction of this Court. 

It is said, the fair inference from the 
language of this charge is, that the town 
council approve of the appropriation. I 
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cannot so understand it, nor do I feel at 
liberty on a de'hiurrer to assume that sach 
IS the case, against the plain langaage of 
the charge. 

But supposing it were so, and were so 
charged, 1 cannot think that such an opi- 
nion or such conduct of the town council 
would deprive the Attorney General of the 
right to file this information according to 
the facts stated in it. If there be a clear 
surplus of the borough fund constituted 
Bs it is by the act, of the income only of 
the corporate properly, an appropriation 
of such surplus for the purposes intended 
to be effected by the transaction in ques- 
tion, may be the most beneficial application 
of it for the inhabitants, and therefore the 
most proper to be adopted : but such is 
not the case stated in this information; 
and, beyond the power of applying such 
Burplus, the town council itself has no 
power or discretion given. This appro- 
bation therefore, if given, as it is alleged, 
cannot sanction the transaction as it is 
stated in the information. 

I have considered this case with the 
grreatest care and attention. The amount 
of property, and the opinion expressed by 
the Master of the Rolls, on those points of 
the case which led to his decision, (al- 
though he agrees with me as to the most 
important points,) demanded it from me. 
I purposely avoid giving any opinion on 
the transaction beyond the statement on 
the supplemental information ; but, upon 
that statement, and with reference to the 
provisions of the act, I cannot come to the 
conclusion, that this Court ought to refuse 
to entertain its ordinary jurisdiction ; and, 
I am therefore of opinion, that the demurrer 
ought to be overruled. 

Before the Lord Chancellor, a discussion 
arose as to the right to begin, and his Lord- 
ship decided that the appellants were en- 
titled to begin. 
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KAMFF V, JONES. 



M 

Nov. 

Will — Construction — Specific Legacy — 
Appointment. 

A fvidow having a power of appointment 
over certain Jundi in favour of her children, 
by her will bequeathed to three of them. A, 
0, and C, pecuniary legaeieg^ {uui declared 



ihete to be the only benefit she intended them 
to receive under her will, or any appointment 
exercised thereby; and she afterwards ap" 
pointed the fund, subject to the power, to her 
other children : — Held, on a deficiency of 
general assets, that the gift to A, B, and C, 
did not operate on the funds subject to the 
power. 

Funded property was settled to the sepa- 
r€Ue use of a wife for Ufe, with remainder to 
the children, as the wife should appoint ; and 
as to the other moiety, for such children as 
the husband should appoint ; and there was a 
power for raising 9,000/. for the husband 
and wtfe, or survivor. The husband did not 
execute his power, and, after his death, the 
wife directed the 3,000/. to be raised for her 
benefit : — Held, that it was raiseable out of 
the whole fund, and not out of the moiety over 
which the wife had a power of appointment 
amongst her children. 

A testatrix, after giving certain legacies, 
as to \ ,800/. consols, and 800/. long anitttt- 
iies, and all monies to which she had the 
power of appointment, under a deed of 1815, 
and all the residue of her personal estate, 
bequeathed and appointed the same to trus* 
tees upon certain trusts: — Held, that the 
gift of the consols and long annuities was 
specific. 

One having a power of appointing a fund 
amongst her children or remoter issue, ap* 
pointed a sum to one of her children absolutely, 
and then attempted to limit it over to the 
children of such child. The latter being 
held too remote, the absolute gift to the child 
in the first instance was held effectual. 

By an indenture dated in December 
1815, certain Camatic stock, and 51. per 
cents, were vested in trustees upon certarin 
trusts, (so far as it is material to state 
them,) for Mrs. Kampf, for life, with re- 
mainder to her children, or their issue 
bom in her lifetime, in such proportions, 
and subject to such conditions as she 
should appoint ; and in default of appoint- 
ment, or in case of an incomplete appoint- 
ment, in trust for the children equally. 

By a settlement dated in November 
1817, certain other funds were settled 
upon trust for Mrs. Kampf, for life, and 
after her death, as to one moiety, "in 
trust for all and every, or such one or 
more exchisively of the other or others of 
the children or remote issue" of Mrv^aod 
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Mra. Kampf, and subject to such condi* 
tioDs, with such restrictions, and generally 
in such manner as Mrs. Kampf should 
appoint ; and as to the other moiety after 
the decease of Mrs. Kampf, in trust for 
Mr. Kampf, for life, with remainder to the 
children as he should appoint, and in de- 
fault of such appointment, in trust for all 
the children equally. The settlement con- 
tained the following proviso: — "That, 
notwithstanding the trust thereinbefore 
expressed, or contained for the benefit of 
the said Thomas W. Kampf and Henrietta 
his wife, and their children and remote 
issue, it should be lawful for the trustees, 
at the request, in writing, of the said 
Thomas W. Kampf and Henrietta his wife, 
during their joint lives, or after the decease 
of either of them, then at the request, in 
writing, of the survivor, to levy and raise, 
by, from and out of the said trust moniest 
stocks, funds, and securities, any sum or 
sums of money not exceeding in the whole 
the sum of 8,000/., and to pay the same 
to the said Thomas W. Kampf and Hen* 
rietta his wife during the joint lives, or 
after the decease of either of them, to pay 
the same to the survivor." Mr. Kampf 
died in 18^9 without having executed any 
appointment, and Mrs. Kampf, after his 
decease, by letter, dated the ft2nd of De- 
cember 1832, directed the trustees to raise 
the sum of 3,000/., and pay the same to 
her, but which had not been done at the 
time of her death. 

By her will, dated the 22nd of Decem- 
ber 1832, Mrs. Kampfgave and bequeathed 
unto her son John Henry Kampf, the sum 
of 1,000/. sterling, which she considered 
would, together with the 50/. given to him 
by his father, be equal to the benefit to be 
received by his said sister Henrietta, under 
or by virtue of the wills respectively, both 
of his said father and herself; she gave 
and bequeathed to her daughter Henrietta 
Kampf, the sum of 500/. sterling; the 
above legacies of 1,000/. to her son John, 
and of 500/. to her said daughter Henrietta, 
being the only benefit intended them to 
receive under her will, or any appointment 
exercised or intended to be exercised 
thereby; and the said testatrix directed 
that the legacies of 50/1 each to her said 
trustees and executors, might be paid to 
or retained by them respectively, with all 
convenient speed afker her death, and that 



the said legacies to her said son and dangh* 
ter might be paid to them at the end of 
twelve calendar months af^r her decease ; 
and she gave and bequeathed unto her 
trustees and executors the sum of 1,500/. 
sterling, upon certain trusts for Mary Ann 
Kampf and her children. 

The said testatrix, in exercise of the 
power contained in tlie deed of 1817, then 
directed and appointed that one moiety of 
the fimds, then subject to the trusts of that 
settlement, and which should remain, afber 
raising thereout the sum of 3,000/. therein- 
after mentioned, should go and be. divided 
unto, between, and amongst her five re« 
maining children, Henry B. Kampf, Wil- 
liam B. Kampf, Edward T. Kampf, Charles 
F. Kampf, and Emily Frances Kampf, in 
equal shares; and she directed that the 
share of Emily Frances should be consi- 
dered a vested interest in her, upon her 
attaining the age of twenty-one years, or 
day of marriage, which should first happen, 
so that the said marriage should be with 
the previous consent in writing, of the said 
trustees or trustee for the time being of 
her said will ; but she directed, that the 
said share of her said daughter Emily 
Frances should be vested in the names of 
her said trustees jointly with her said 
daughter, upon her attaining the age of 
twenty-one years, or on the day of her 
marriage with such consent, which should 
first happen, and that the same should be 
held by the said trustees, upon trust, dur- 
ing the life of her said daughter Emily 
Frances, to pay to or permit her to receive 
the dividends, interest, and annual produce 
thereof, for her separate use ; and after 
the decease of her said daughter Emily 
Frances, upon trust to pay and transfer 
the principal trust funds in which her said 
share should be invested unto and amongst 
the issue of her said daughter, if any, and 
if more than one child, share and share 
alike ; and if she should die without issue, 
then unto and amongst the next-of-kin of 
her said daughter, at the time of her de- 
cease ; but, nevertheless, the said testatrix 
directed, that at the desire of her said 
daughter, upon her attaining her age of 
twenty-one years, or being married with 
such consent, she should be entitled to re- 
ceive the sum of 500/., part of the said 
principal money, for her own absolute use. 
And the testatrix directed that her four 
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MRiB and daughter, last named, should be 
entitled to benefit of survivorship amongst 
them, in the event of the death of any one 
or more of her said sons under the age of 
twenty-one years, or of her said daughter 
Emily Frances, under that age, or without 
being or having been married with such 
consent as aforesaid. And the said testa« 
trix gave and directed and appointed all 
that the sum of 8,000/., by the said inden- 
ture of settlement authorized to be raised, 
upon the same trusts ; and as to all those 
two sums of l,800i., 3L per cent consoli* 
dated bank annuities, and ftOOL long an- 
nuities, then respectively standing in her 
name in the books at the Bank of England, 
and also as to all and every the monies, 
stocks, funds, and securities for money of 
or to which she, the said testatrix, had 
power of appointment under or by virtue 
of the indenture of the 28th of December 
1815, and all the residue of her personal 
estate, she, the said testatrix, gave, be- 
queathed, directed, and appointed the same 
unto her said trustees, upon trust, to col- 
lect, get in, and receive aXL debts and sums 
of money that might be due to her at the 
time of her death, and at the end of three 
calendar months next after her decease, 
to sell and dispose of, and convert into, 
read^ money, all her household goods and 
furmture, plate, linen, and china, and all 
auch other parts of her said residuary 
estate and effects in their nature saleable, 
and to invest the monies, and to stand 
possessed of the said consolidated bank 
annuities, long annuities, monies, securities 
for money, and her said residuary personal 
estate, and the stocks, funds, and securi- 
ties upon which the same should be invest- 
ed, upon the same trusts as thereinbefore 
mentioned of the moiety thereinbefore by 
her appointed of and in the trust monies, 
funds, and securities, estates, and premises 
comprised in, or therein subject to the said 
indenture of settlement of the 17th of No- 
vember 1 8 1 7, or as near thereto as might be. 

The testatrix died in March 1888; and 
at her death, her daughter Emily was an 
infant, and unmarried, and had no child 
at the time. The general assets of the 
testatrix were insufficient to pay her debts 
and legacies. 

There were four questions discussed on 
these instruments : first, whether the sum 
of 8,000/., which Mrs. Kampf directed to 



pe raised out of the funds comprised in 
the settlement of 1817, ought to be raised 
out of the whole funds, or out of that 
moiety only over which she had a separate 
power of appointment in favour of her 
children. Secondly, whether the legacies 
of 1,000/., 600/., and 1,500/., ought to be 
paid out of the general estate of the tes- 
tatrix, or out of the funds over which 
Mrs. Kampf had the power of appoint- 
ment; it being contended, either that 
these bequests really amounted, by impli- 
cation, to an exercise of the power of ap- 
pointment, or that the appointment to the 
other children exclusively ought, at least, 
to be construed as conditional on these 
legacies being first satisfied. Thirdly, 
whether the bequests of the sums of 1 ,800/. 
consols., and 200/. long annuities, were to 
be considered as specific or general lega- 
cies. And fourthly, whether the interests 
appointed to the children of Emily, which 
it was considered were too remote, be- 
longed to her, or were to be treated as 
passing to the other children of the testa- 
trix, in consequence of the default of ap- 
pointment; it being contended in her 
behalf, on the authority of Carver v. 
BoTvles(\), that the fund being well ap- 
pointed to her in the first instance, had not 
been cut down by the subsequent inefiec- 
tual gift to her children ; and that conse* 
quendy, she was absolutely entitled to that 
portion of the fund. 

Mr, Kindersley and Mr, WMtmarth for 
the plaintiff. 

Mr,. Tarriano for Emily F. Kampf. 

Mr, Tivney for Mary Ann Kampf. 

Mr, PembertoHf and Mr, OirdltiUme^ for 
Mrs. Fisher, one of the daughters of the 
testatrix. 

Mr, Spence and Mr, Cooper^ for trustees. 

Nov. 1 1 . — Lord Lanodals — [after stat- 
ing the case]. — As to the first question, it 
has been ingeniously argued by Mr. Pem- 
berton, that the d»000/., which was so 
directed to be raised, should not be raised - 
out of the whole fund, but out of that 
moiety which Mrs. Kampf had the power 
of appointing separately for her children. 
And I do not think it unlikely, that that 
construction would meet the intention of 
the parties to the settlement; but the 

(1) t Rom. & Myl. 801; t.c. 9Ltw J. Rep. 
CbsDO. 91. 
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proviso appears to me to be so expcesse<^ 
as to exclude it. I think, if the 3,0001. 
were raised by the joint request of the 
husband and wife, or at the separate re- 
quest of the survivor, it must be consider- 
ed as taking it wholly out of the trust 
fund ; and after its reduction, the remain- 
der must be considered as the whole, 
subject to the trusts of the settlement; 
and therefore, it is only a moiety of that 
remainder which would ultimately vest in 
the children in de&ult of Mr. Kampf *8 
appointment. 

On the second question, I confess, on full 
consideration of the words, I cannot, on any 
safe grounds, come to the conclusion con- 
tended for by the defendants. The testatrix 
has said, that this is ** the only benefit she 
intended for them.'' By the same will by 
which she was disposing of her general 
estate, she was also exercising the power of 
appointment ; and in the last clause of the 
will she had mixed up the residue of her 
estate, with the subject of the appointment 
comprised in one of the settlements under 
which the power was to be exercised ; and 
she takes this opportunity of declaring, that 
such legacies which are, in the form and 
manner of them, exclusively pecuniary le- 
gacies, are all she intends them to receive by 
this her will, or any appointment or power 
of appointment exercised or intended to be 
exercised thereby — which means, that she 
is giving these^ out of her general estate, 
and does not mean to give them anything 
by any other means. These are to be con- 
sidered only as general legacies ; and, d 
fortiori, this seems to me to be the proper 
conclusion with respect to the 1,500/. 
given to Mary Ann Kampf. 

The next question which has been rais- 
ed here, is whether the sums of 1,800/. 
consolidated bank annuities, and 200/. 
long annuities, are to be considered as spe- 
cific legacies or general legacies. — [His 
Lordship read the terms of gift.] 

Now, in the first place, supposing the 
testatrix had those two sums of 1,800/. 
9L per cent* consolidated bank annuities, 
and tool, long annuities, the description 
here is such as to make it specific — it 
separates this portion of her property 
from every other portion of her property ; 
and, as far as the description is here con- 
tained, these would be specific legacies ; 
and I do not think the .words contained in 



the subsequent part of the will alter the 
effect which is produced by the specific 
descriptions contained in the former part 
of the will ; and therefore, I think, in the 
administration of this estate, these sums 
must be treated as specific legacies. 

Another question was, whether the in- 
terests appointed to the children of Emily 
belonged to her, or are to be treated as 
passing to the children in default of 
appointment. — [His Lordship stated the 
gift to Emily.] Here certainly is a full 
and complete appointment. 

Now, the power was conferred in terms 
to enable the donee to limit the interests, 
and it was to be given with such restric- 
tions as she should think fit. There seems 
to be, in the clause which I have read, 
nothing contradictory or excessive in the 
execution of that power. But then the 
testatrix proceeds — [His Lordship read the 
gift over to the children]. 

Now, I think that, upon the authority 
of the case of Carver v. Bowles, this is an 
absolute appointment for the benefit oi 
this lady, subject only to such restriction 
within the limits of the power, as are after- 
wards properly imposea on her ; and the 
difference between this case and the case of 
Carver v. Bowlet, which strikes one at first, 
is, that in the case of Carver v. Bowles the 
gift was contingent on whether he could do 
what he was about to do : he says, *' so far 
as I legally can or may." Now, I think, 
though those words are not contained in 
the clause in this will, yet the effect must 
necessarily be the same. She had used 
very nearly the same words, which were 
considered to be giving an absolute vested 
interest to the diughter. She then at- 
tempted to limit — she made limitationa 
which, to a certain extent, were quite 
within her power, but she has made others 
which were beyond the limits of her 
power. l*hat, so far, was giving a benefit 
to a certain extent, but she attempted to 
take it away in a manner the power did not 
authorize. Therefore, I think, that if this 
lady were to attain the age of twenty- one, 
then it would be for her benefit, subject to 
the limitations and the restrictions which 
are imposed on her during her life. The 
way to provide for that (the fund being, 
in court) would be, to- carry it to her ac- 
count, with liberty to apply. 
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GREEN V, WESTON. 



L.C. 
Dec. 15, 16, 20 

Bankrupt Act — Unclaimed Dividend — 
Official Assignee, 

An official assignee only, mas appointed 
under an old commission: — Held, that he 
had a sufficient title^ without making any 
creditor a party, to maintain a suit for the 
recovery of part of the bankrupt* s estate. 

Dividends ordered to bepaid^ until actually 
paid over to the several creditors, form part 
of the bankrupt's estate. 

The assignee under an old commission^ at 
the time of his deeUh^ m 1818, had monies in 
hie hands, consisting of dividends declared, 
but unclaimed : — Heldt that the amount was 
recoverable from his representatives, by the 
assignee subsequently appointed, and that it 
was not a vaUd objection to the frame of the 
suit, that none of the particular creditors had 
been made parties thereto. 

The facts of this case, so far as they are 
material to the points decided, were as fol- 
lows : — In 1796, a commission of bankrupt 
issued against Menzies Baillie ; and William 
Weston the elder, and two other persons, 
were appointed assignees, and the estate of 
the bankrupt was duly conveyed to them, 
upon the usual trusts, for the benefit of the 
creditors. Dividends were declared, and in 
1818, William Weston, who was the survi- 
ving assignee, rendered an account, by 
which it appeared, that the unclaimed di- 
vidends in his hands, exclusive of other 
monies belonging to the estate, amounted 
to 916^. 

William Weston the elder died in 1818, 
and his son, William Weston the younger, 
was chosen assignee. In 1 821, the commis- 
sion was renewed, and in the same year, 
William Weston the son rendered an ac- 
count, shewing a large balance of money 
belonging to the bankrupt's estate in his 
hands, and a further dividend was declared. 
William Weston the son died in 1824, and 
in 1 884, the plaintiff was appointed official 
assignee of the bankrupt, but no creditors' 
assignee was appointed. In the same 
year, the official assignee, as sole plaintiff, 
filed this bill against the persons repre- 
senting the estate of William Weston the 
elder and William Weston the younger, 
claiming payment of the 916/., and other 
New Srkibs, VII.—Ciianc. 



monies. The judgment rested principally 
on the claim for the 916/., the amount of un- 
claimed dividends in the hands of William 
Weston the elder. On behalf of the defen- 
dants, it was contended, that the official 
assignee, possessing no beneficial interest 
in the subject of the suit, had no right 
or title to institute the suit; — that the 
dividends belonged to the several credi- 
tors, who had made no claim for them; 
that previous to the 49 Geo. 3, c. 121, each 
creditor was entitled to bring his action 
for his dividend; and that after the 6 
Geo. 4. c. 16. s. Ill, they might have 
obtained payment on petition; that the 
latter act, which by the 1 10th section, gave 
authority to the Lord Chancellor to direct 
the division of the unclaimed dividends 
amongst the other creditors, was not retro- 
spective in its operation, and did not, there- 
fore, apply to the present case ; — that be- 
sides this, the 5 & 6 Will. 4. c. 29. s. 5, &c. 
repealed the 1 10th section of the 6 Geo. 4. 
c. 1 6. It was also objected, that the At- 
torney General and the creditors them- 
selves ought to be parties to the suit. 

The Solicitor OeneralsLud Mr. J, Russell, 
for the plaintiff. 

Mr. fVigram, Mr. Bethell, Mr. Whit- 
marsh, Mr, Jemmett, and Mr. O. Turner, 
for the several defendants. 

The following cases were relied on : — 

Ex parte Wackerbath, 2 Glyn & J. 155. 

Ex parte Grant, 1 Mont. & M. 77. 

Maggs V. Hunt, 4 Bing. 212 ; s. c. 5 
Law J. Rep. C.P. 130. 

Wombwell v. Laver, 2 Sim. 360. 

Key V. Cooke, 2 M. & P. 720; s. c. 7 
Law J, Rep. C.P. 153. 

Kay V. Goodwin, 6 Bing. 576; s.c. 8 
Law J. Hep. C.P. 212. 

Fox V. Mahoney, 2 Cr. & Jer. 325; 
s. c. 1 Law J. Rep. (n.s.) Exch. 106. 

Carew v. Edwards, 4 B. & Ad. 351. 

Ex parte Sammon, Mont. 253. 

Exparte Philip, 1 M. & Ayr. 674 ; s. c. 
3 Law J. Rep. (n.s.) Bankr. 123. 

The Lord Chancellor. — The question 
in this case, so far as regards the estate of 
William Weston the elder, is, whether the 
plaintiff, as official assignee, has any such es- 
tate and interest in the sum of 916/. lis, 5d,, 
which, by an account rendered in ISltS, 
appears to have been the amount of divi- 
L 
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dends not called for, then in die hands of 
William Weston the elderi the then assig- 
nee of the bankrupt's estate, a» to eatitle 
him to file a bill Ibr an account of that sum^ 
against the personal sepresentative of the 
assignee. 

It must be assumed, for the purpose of 
trying this question, that this sum wa» 
never paid over to the creddtors ; no sucl^ 
payment has been proved ; but it is said, 
that the plaintiff, as official assignee of the 
estate, is not entitled by a bill to inqutve 
into the application of that sum, or to re** 
cover the amount against the estate of the 
assignee. It is first to be conaidf red» what 
is the estate and interest of the officioli 
assignee in the property of the bankrupt. 

By the 1 & IS Will. 4. c. 56. s. 2t, it is 
provided, that all the personal estate of 
a bankrupt shall be paid to, and received 
by, the of&cial assignee; and by tbo 25th 
section, all estate vested in a deceased as* 
signee, by the appointment of a new assign 
nee, vests in such new assignee without 
any deed or assignment; so that, if the 
property in question be part of the bank- 
rupt's estate, there can be no d<Mibt of the 
plaintiff's estate and interest in such pro- 
perty, so as to entitle him to sue for it. 
That it was part of the bankrupt's esJt&te is 
not disputed; and the question is, whether 
it ceased to be so by the effect of the order 
for dividend, which, in this case, was made 
in the year 1818. Bysuch order it is con* 
tended, that William Weston, the assignee, 
ceased to hold the sum of 91 6A, in his 
character of assignee, and became trustee 
of it, for the several creditors whose debts 
had been proved, that is to say, for all the 
creditors. Now, what was the real effect 
and operation of the order for dividend ? 
The assignee from the commencement held 
as trustee for all the bankrupt's creditors; 
but, until the debts had been ascertained, it 
was uncertain who were the parties inter- 
ested in the trust. When, however, by the 
proof of debts, the parties interested were 
supposed to be ascertained, an order was 
made for dividing what might be in the hands 
of the assignee, amongst the creditors who 
had so proved. The property to be divided 
was the estate of the bankrupt, and it does 
not appear to be very obvious how such 
property could cease to be the estate of the 
bankrupt, because the state of the proceed- 



ings enabled the commtssk>ners toaccertain 
the creditors among whom it was to bedi'* 
vided. The trust remained as before, a 
trust for all the creditors, although the in- 
dividuals constituting that class were ascer- 
tained« An order for » divMlowL m not an 
appropriation of any^ particular part €fi ihm 
bankrupt's estate to any particular eredt«^ 
tors ; but an order to pay a propor^on o£ 
all t^e debta oat of the bankrupt's estate, 
there appearing to be assets fbv that pur- 
pose. If an executor be ordered, by bia 
testator, to pay a debt, or % legae]^ the 
assets out of which such payment is. to be 
made, do not cease to be part of ^e estate 
of the teetator, until actual payment of 
the sum thus ordered to be paid. Tha* 
an action of asanmpsit would lie foi « di« 
vidend, which was first decided- \ml Bfommr^ 
Bullen(l\ cennotdispBove thispfopoaition; 
for it is clear, an order for aueh'S puipoae 
might have been made wider the josisdie* 
tion in bankruptcy — Ex parte White (Jt\ 
which ootdd not have beea done, if^ as is 
contended, the assignee, fttoad the sum 
out of which the dividend was to* be paid, 
was no kager nnder the jurisdiotiott of 
bankruptcy. It is, therefore, notmateiial 
to consider, whether the right to recover a 
dividend in an action of assumpsit, esta- 
blished in 1780, and taken away in L809 
by the 4d Geo. 3% e. ISlt, was founded on 
a true consideratioa of tiie situation of the 
parties. It is also deas, that aAer a dm** 
dend declared, a debt micrht be expunged; 
and on that being done, me amount of the 
dividend on suck debt formed part of the 
general estate, not by any repayment, or 
restoration of a divested title, but as consti- 
tuting^ part of the estate from which it bad 
never been separated. What would be the 
consequence of the doctrine contended for! 
Why, that the moment a dividend is de- 
clared, which might be of the whole eMate, 
the assignee may appropriate all the money 
to his own use, for which there could be no 
remedy in bankruptcy ; and none but by the 
individual claims of the particular oredi-* 
tor ; and it being contended^ that sums set 
apart to answer claims, are in the same 
situation as dividends declared, the same 
result would follow as to these sums. 



(t) Doug. 407. 
(«) I Atk, 90. 
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•libottgk the credkort tenderiBg clakM 
might aot afterwards be in a situation to 
maitttain tlMoi. 

In the 5 Geo. 2. c. 90. s. Sft^ after 
r«eiuog the evils that arise from money 
Mmainioglinthe bands of assignees, where- 
bf ihey delay the dividing thereof^ it is 
provided, that the creditors shall direct in 
what manner the moniee arising from the 
bankrupt's estate ehall be paid in, and re- 
main untiMieaame shall be divided among 
Ae creditors. By section SS, after direct- 
ing libe mode of making the order for a 
dividend, it directs, that the asngnee shall 
forthwith make dividend and distribution 
acoerdingly^ andshall take receipts in a book 
to be kept for that purpose, from each credi- 
tor, which order and receipt is to be a full 
and effectual discharge to such assignee, 
for so much as he shall fairly pay, pursuant 
to such order* Now, on what account is 
tbis receipt to be a discharge ? It can only 
be meant to be a discharge in the account to 
be rendefed under the jurisdiction in bank- 
ruptcy. By Lord Loughborough's order 
of the ath of March 1794, after reciting 
that the creditors did not always give di- 
i«ctions in pursuance of the above acti it 
is dirededt that in such cases the assignee 
ahall pi^ all monies amounting to lOOL 
into the bank, there to remain until the 
aame shall be divided among the creditors ; 
nnd all assignees in future should pay the 
aame oonformably to the direction of the 
commissioners, or to their order. By the 
49 Geo. d. c. 112K s. d, the conunissioners 
are directed, in default of any direction by 
the oreditonH to direct how, with whom, 
and when« the bankrupt's estate shall be 
paid k^ and remain until the same shall be 
divided among the creditora. By section 7, 
the commissioners are authorised to diiyct 
the investment in Exchequer bills, of all 
monies paid in for that purpose, for the pur- 
pose of being divided among the creditors, 
or of money retained to answer claims or 
dividends ordered to be retained^ All these 
provisions consider the whole of the bank- 
rupt'a estate received by the assignees, 
until actually divided and paid to the credi- 
tors, as subject to the judsdietion in bank- 
ruptcy, and such was the state of the law 
in June 1818, when Weston the elder, and 
in 18i24, when Weston the younger, died, 
each at the time of their deaths having 



considerable sums in their hands belonging 
to the bankrupt's estate. Of so much of 
such monies as had not been, what is call- 
ed, appropriated to the payment of divi- 
dends, it is not disputed that an account 
must be taken. It does not appear that 
any distinction was made in any of the le- 
gislative provisions, which I have hitherto 
referred to, between any part of the bank- 
rupt's estate, until actual payment of the 
dividends. The subsequent enactments 
are still more specific in shewing, that the 
suma left in the hands of the assignee, for 
the purpose of paying the dividends, have 
always been considered as sulnect to the 
jurisdiction in bankruptcy, ana subject to 
be aceounted lor as such. By the 6 Geo. 4. 
c. 16. s. 110, assignees are to atrcoant for 
all unclaimed dividends, which are to be 
invested imder the direction of the Lord 
Chancellor, and if not claimed within three 
yemrs, are to be divided among the cre- 
ditors. 

It was urged, that this act was not 
retrospective^ by which it must have been 
intended, that it did not operate on the 
then existing commission 4 but the enact- 
ment is* thatif any assignee under any com- 
missioner shall not within six months after 
the act comes into operation, or two months 
after the notice^ of any declaration of divi- 
dende, which must mean within six months 
after the act comes into operation^ as to all 
cases in which orders lor dividends had 
been then made, and a longer period in all 
cases in which orders for dividends should 
afterwards be made, pav,t&c At the date 
of this act, in 1825, both the Westons were 
dead ; but its provisions are important, as 
she wing, from the 5 Geo. ^, in the year 17^2, 
a regular series of legislative recognitions 
of the liability of assignees to account, 
under the jurisdiction in bankruptcy, for 
monies, out of which they have been order- 
ed to pay dividends, snd of such monies 
beii^ part of tlie bankrupt's estate until 
' actual payment to the creditors. But, whe- 
ther this particular provision be retrospec- 
tive or not, does not appear to me of any 
importance, because the provision is re- 
peated in the 5 & 6 Will. 4. c. 29 ; by the 
6th and 7th sections, each clearly operating 
on then existing commissions. The 7 th sec- 
tion specifies, " any commission or fiat now 
issued, or hereafter (o be issued." All un« 
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claimed dividends are to be paid into the 
bank, and any aasignee who shall make de- 
fault, is to be charged in account with the 
bankrupt's estate, with interest on the 
amount. These provisions do not appear 
to me materially to affect the present ques- 
tion, as they only direct the application of 
a fund, which has as at all times been con- 
sidered as part of the bankrupt's estate, 
and which has been so treated by legisla- 
tive enactment for upwards of a century ; 
and if it be part of the bankrupt's estate, 
then beyond all doubt it vests in the assig- 
nee, and he is entitled to sue for it. 

It appears to me, that the only thing 
which raises any doubt on the subject, are 
the cases deciding that an action would lie 
for a dividend, and the creditor neglecting 
to call for the dividend, is to bear the loss 
of the fund. That the creditor should be 
so treated is undoubtedly just, as it is his 
neglect which occasions the loss; but whe- 
ther this be reconcileable or not, with the 
real position of the parties, or the state of 
the property, it cannot operate against the 
conclusion arising from die considerations 
which I have before observed upon, that 
until the dividends are actually paid, all 
the bankrupt's estate, which was received 
by the assignee, remains part of that estate. 

I have been induced togenter thus fully 
into the consideration of this case, from the 
high respect which I feel for any sugges- 
tion coming from so eminent and learned 
a Judge as Lord Eldon. I must, however, 
observe, that what fell from him in Ex 
parte Wacherhaih was wholly extrajudicial, 
. and must be so considered, as he only 
mentioned the points to shew that he 
gave no opinion upon them« But, still, 
there is a sufficient indication of what was 
floating in his mind, to give great weight 
to those observations. 

I have little doubt, if he had thought it 
necessary to give any judgment on these 
points, he would have given that consider- 
ation to them, which he always did to mat-' 
ters before him, and those doubts would 
have been removed. But be that as it may, 
after carefully considering these doubts, 
and all the views and bearings of the sub- 
ject, which the facts of the case and the 
arguments at the bar have presented to my 
mind, I have no doubt of there being in 
the plaintiff a title to sue for the funds in 



question, whidi wiH support the suit he has 
instituted ; and that he is, therefore, entitled 
to a decree. The view I have taken of the 
nature and position of the funds in ques- 
tion, considering them as part of the bank- 
rupt's estate, because not actually paid to 
creditors, makes it unnecessary for me to 
make any observation on points raised, as 
to the Attorney General being the proper 
authority to pursue the fund, and as to the 
necessity of the unpaid creditors being 
parties; the accounts of 1818 and 1821 
shewing the amount of monies then in the 
hands of Weston the father and Weston 
the son, the inquiry will be, in what man- 
ner such sums have been retained, paid, 
applied, and disposed of. 
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Dec 

Will — Construction — Executors — Can- 
version* 

A testator gave to A. an annmtyfor Ufe, 
and directed an investment to be m<tdefor 
securing it, which, on the death of A, nnts to 
devolve on the testator's son and daughter. 
He aftermards gave half the residue to his 
son and daughter, and " desired that tfte pro- 
perty he had bequeathed to them " should be 
invested, and be subject to certain limitations 
over: — Held, on the whole will, that the 
fiind provided for the annuity belonged to the 
testator's children absolutely, and was not 
subject to the limitations, 

A testator, in certain events, which hap' 
pened, gave a portion of the residue to A, B, 
C, and D, to be divided between them in 
equal proportions, and appointed them exe- 
cutors, to see that everything wets duly exe- 
cuted and performed according to his nfiU; 
he afterwards appointed two other persons 
as executors, in addition, to whom he gave 
legacies; £>. having declined to prove the 
will,-- Held, that he was not entitled to any 
part of the particular portion of the residue, 
but that the whole belonged to A, B, and C, 
who had proved, 

Whether an unattested codicil can be called 
in aid to construe a gift of real estate devised 
by a will properly attested — quaere. 

Where a legacy of residue is given in 
such a way as to vest, but so as to be liable to 
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be diveited on a given eveni ; the interesi in 
the meanwhile andwUil the dkoeHmg heknge 
to the legatee. 

Devise of freeholds to be sold, and after 
payment ofdebts^ the residue to be invested 
on certain trusts : — Held to be a conversion; 
so that on a lapse, the heir would take ii as 
personalty. 

John Mackintosh, the testator, by his 
will, duly attested by three witnesses, dated 
in 1817, desired that his estate, called 
Piggott's Manor Farm, situated in the 
parish of Aldenhani,in the county of Herts, 
with the furniture, certain specified articles 
of personalty, and every other thing which 
might be in and upon the said premises, 
should be sold as soon after his decease as 
possible and convenient, and in such man- 
ner as might be productive of the greatest 
value. After the payment of all his just 
debts, which he desired might be done as 
soon as convenient, he gave and be- 
queathed unto Thomas Shears, an an- 
nuity of 50/. per annum, for life, and he 
directed an investment in the British Na- 
tional funds for securing the same ; and 
he desired, that " at the decease of the said 
Thomas Shears, the said funded property 
should devolve to and become the property 
of his son John Mackintosh, and his 
daughter Elisa Jane Mackintosh." The 
testator then proceeded as follows: — '*I 
give and bequeath unto my son John Mac- 
kintosh, my daughter Eliza Jane Mackin- 
tosh, Mary Ann Shears, and Martha Shears, 
•the whole residue of my property of every 
description and kind, which may belong 
to me at the time of my decease, or that 
may devolve to me by right or otherwise, 
at any future time, to be divided betwixt 
them, in separate and equal portions, sub- 
ject to the following directions" — the 
•testator then directed the property which 
he had bequeathed to Mary Ann Shears 
and Martha Shears to be invested in trust 
for them for life, with remainder to their 
children, and proceeded: ''I desire that the 
property I have bequeathed to my son John 
Mackintosh, and my daughter Eliza Jane 
Mackintosh, may be invested in the public 
funds of Great Britain, in separate accounts, 
in the names of trustees, appointed by my 
executors, and also the names of my son and 
daughter, and for the sole use and benefit 



of my son and daughter. And it is also my 
will and desire, that the interest or divi- 
dends arising from the said funded pro- 
perty for my son John, be applied for his 
maintenance and education, &c., until he 
arrives at the age of twenty-one years, and 
after that period, he shall have the power 
of receiving such interest or dividends 
himself, and dispose of it as he may think 
proper, until he arrives at the age of twenty- 
five; then the whole of the property I have 
bequeathed to him shall be at his own dis- 
posal, without controul. It is my will and 
desire, that half the property which I last 
bequeathed to my daughter Eliza Jane, 
fDSLj be invested in the public funds, in the 
name of herself and trustee, appointed by 
my executors for that purpose, for her 
maintenance, education, use, and benefit, 
-during her life, and for her child or chil- 
dren, if any, living at the time of her de- 
cease ; but if there is no issue living at 
the time of her decease, then the said pro- 
perty shall devolve to my executors herein 
named ; but if there is issue of my son John 
living, then it shall devc^ve to that issue, 
and the other half of the property be- 
queathed to her shall be invested in the 
public funds, for her sole use and benefit, 
until she arrives at the age of twenty-one 
years, then the said property shall be at 
her own disposal, without controul. It is 
my will and intention, that my son John 
Mackintosh may 'dispose of his property 
by will, after he has arrived at the age of 
twenty-one years ; but should he die before 
he arrives at that age, then the said pro- 
perty shall devolve to my daughter Eliza 
Jane, if she is living; and should Eliza Jane 
die before she is twenty-one years of age, 
then the property bequeathed to her shall 
devolve to my son John ; but should both 
die before they arrive at twenty-otte years 
of age, then the property bequeathed to 
them shall devolve to and become the pro-* 
perty of Mr. Joseph Barber, America- 
square, Mr. John Stapp, of Snow-hill, Mr. 
Frederick Grigg, of the Old South Sea 
House, and Mr. George Capper, of Crosby- 
square, in London, to be divided betwixt 
them in equal proportions, and to their heirs 
for ever, which last- mentioned four per- 
sons I also appoint as my executors, to see 
that everything is duly executed and per- 
formed according to ray will and desire 
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berein ; I also a'ppoitit Mr.' Francis Garrau 
and Mr. John Garratt, as executors in ad- 
dition to the above persons, for which 1 re* 
quest those two fViends will accept of SOL 
aach, as a testimony of my gratitude, I also 
request that Messrs. Francis and John Gar- 
rait wiU act as guardians,in coiy unction wiUi 
Mr. Capper, Mr. Barber, Mr. Grigg, and 
Mr. Sti^p, for the care of the persons and 
property of my son John and Eliaa Jane, and 
Mary Atm and Martha Shears. I give fur* 
ther onto my son John l^WOl.tSubfect to the 
$ame re$irkiions in every point tM the pro- 
perty Iliave before bequeathed to him." The 
testator made an unattested codicil as fol- 
lows: — **Itmtt8tbeuaderstood,thatiti8 my 
will and intention, that if either or more than 
one of my executors shall refuse to accept 
tlie tr«9t» and act as executor, according to 
the directions given in my will, then I an- 
nul totblly my bequest of my property to^ 
every such person as shall so refuse to take 
the trust upon himself." 

After the testator's death, in 1818, Bar- 
ber, Grigg, and Stapp, alone proved the 
will, Capper and the two other executors 
haviw declined. The sum of 3,888^. 
^. 8a.9 8/« per cents., was set apart to an- 
swer the annuity bequeathed to Thomas 
Shears. Both the testator's children, John 
Mackintosh and Eliza Jane Mackintosh, 
died under age, and without having been 
married, but b<Hh made wills, which ope- 
rated on their personal estate ; and Elisa 
Jane Mackintosh, who was the survivor, 
left no heir. 

There were several questions in the 
cause; first, whether the fund provided for 
the annuity of 60i. belo^d (subject to 
Thomas Shears's interest therein) to the 
two children absolutely, or was subject to 
the trusts declared of their share of the 
residue { — secondly, as to the construction 
of the residuary gift to Messm* Barber^ 
Stapp, Grigg, and Capper, and particularly 
whether Capper, who had declined to 
prove the will, was entitled to share in this 
bequest ; and if not, whether the share to 
which he would have been entitled, if he 
had proved, belonged to the other three, or 
lapaed ;-~thirdly, whether the unattested 
ooidicii could be looked to, as far as regarded 
the gift of the real estate ; — ^fourthly, whe- 
ther the gift of 1,000^ to John Mackintosh, 
** subject teethe same restrictions,*' included 



the lisnitiatkms over;^fifthly^ whether thb 
acctlniulationtff the income which had arisen 
during the minority of the children^ belong- 
ed to their representHliVes, or went over 
on th^ir deadi with the capital; — and, 
sixthly, whether tiMTe had been « conver- 
siott of the real into personal estate, by the 
direction to sell, and as to the righto of the 
Crown thereto. 

The following authorities wefe cited as 
to the second point :— • 

Owen T» Omen, 1 Atk. 494. 
CreBimeU v. Cheefyn^ (t Eden, U^ 
Knighi v« GoM. « Myl. & K. 29S. 
JUad V. DetMfnee, 8 Bro. CC. 9§ ; 

s. €. 2 Cos, 286. 
Harmon v. RomU^ 4 Vea* ftlt. 
PiggoU V. Green, % Sim. 72» 
SiackpooU V. Himell, 15 Ves. 417. 
Dix V. Reed, 1 Sim» & Stu. 237. 

Ab to the fourth point : — 

Shanley v. Saber, 4 Ves. 781^. 
Oramtk v« Drummond, 1 Sim. 8e Siu. 
517, 

As to the fifth point :— 

T^lar V. Johnson, St. P. Wma. ^04. 
SJce^ V. Bamee, 8 Mer. S$^. 
NichoUs V. Oebam, % P. Wms. 419. 
Chawortk v. Hooper. 1 Bro. C.C. U. 

As to the sixth point :— 

PhiU^s V. PhiUips. I Myl. & K. 649; 

s. c. 1 Law J. Rep. (k.s.) Chane. 214. 
RoberU v. Walker, 1 Russ. & MyL 15%. 
Cruse V. Barley, 8 P. Wms. 20. 
Jmphleit V. Parke. % Russ. & MyL %%X ; 

8. G. ^ Law J. Rep. Chaac. 189» and 

9 ibid. 161. 
TuWS V. TulUt. Amb. 870. 

Mr. Kmdersley, Mr* Humpkreyt and 
Mr. ElderUm, for the plaintiiFs. 

Mr. Wray^ for Mr. Capper. 

Mr. Blunt, for the Attorney. General. 

Mr. Pemberten, Mr* Richtsrds, and Mr. 
J. Romilly. for the three e&ecutors who 
proved the will. 

Mr. L. Larsndes, and Mr. Girdleslone, for 
Martha Shears and Mary Ann Shears. 

The Mastbr of thb Rolm. — On that 
which I consider to be the main question 
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lift thia cause, wtether tlw: share of die es^ 
tate wbieh Mr. Capper would Iayc taken 
if he: had proved^ bw lapsed* and, there- 
fore* behmgs to- the testator's next of kin, 
at wheAer it was comprised in the gift 
which was made to the residuary legatees* 
which halpnged to them as executors^ I 
shall take, sooae time to consider my 4^- 
aion; as to the rest, it does, not appear to 
me. I can, by any further application of 
time, come to a more decided conclusion 
than that which I have now formed. 

Certttnly, this will»asmany others, shews 
ihe e&trerae hazard there is of a man, even 
of an acute and intelligent mind, under* 
taking to make a will, by which he limits 
his estate, in language which is not tech-* 
wlcal language^ The plan of his will is 
evidently extremdy simple : in the course 
of this will he has used on some occasions 
distinctly the wocds, ** I give and bequeath," 
and on other occasions he has, as it seems, 
earefiilly avoided that expression, and used 
the word "devolve." AU direct and imme- 
diate gifb. appear- to be expressed by the 
words, '* I give and bequeath," and all gifts 
and limitations over, are expressed by the 
word "devolve." And it is material to ob^ 
serve thss, in order that we may find the 
meaning of the testator in the different 
parts of his will. The testator^ in aprevious 
part of the wiU, directed, on the death of 
the annuitant, "the said funded property 
to devoLve to and become the property of 
his son and daughter :'' and then he has 
given the whole of hh property to the 
four, suhject to the following directions*-* 
maw, &c.; and amongst those directions 
comes diis, "after the sale of my pro* 
perty as before directed, I desire the pro- 
perty I have bequeathed to my son John 
Mackintodi, and my daughter Eliza Jane, 
may be invested "-^and so on; that is 
to say, it is to be invested in the public 
funds, in the names of trustees appointed 
by the exeontors. Now, I certainly think 
that the testator did not mean to in- 
clude in the property which he had be* 
queathed to his son John Mackintosh, the 
ananity, or the money producing that an- 
nuity, which he had given to Thomas 
Shears, and which money he had directed 
should devolve. I think it is not so from 
the words which he has used, and from the 
place where they occur in the will under 



that m'ir/iee^ which contains the directions 
applicable to the whole residue of hia 
property, after the previoiia paymenta.had 
been made* 

1 think, therefore, that thatmon^y which 
was ord^ed to be invested and set . spiff t 
to answer the annuity, is not included, ia 
the residue, which was subject to the di- 
rections after mentioned^ 

It appears to me, that the gift, whidh 
was made to four of the six executors, aa 
residuary legatees, was msde to each of 
them in the character of an executor t and 
I am of opinion, on the construction of thia 
will, that as Mr. Capper never assumed 
the character of executor, he has never 
become entitled to any portion of the resi* 
duavy estate, whether real or personal. I 
have come to thia conclusion on the con- 
struction of the will without the aid of the 
eodicil.: the codicil, perhaps, I have not a 
right to call in aid,, ia respect of the real 
estate, though it must be considered with 
reference to the personal estate ; but from 
the worda which the testator has used in 
the codicil* one can hardly fail to see his 
desire there is to explain what he had said 
in the will. " It must be understood so 
and so." How roust it be understood? 
" From my will : there is some amibigtifty 
about it, and therefore I think it necessary 
to make an explanation." In this case, 
without the aid of the codicil, it appears to 
me, none of the persons I have mentioned, 
either the four residuary or the two pecu- 
niary legatees, could be entitled to take 
anything without assuming the character 
of executor. On the oAer hand, it. seems 
to me, further,.not meaning to express ray 
opinion on the result of that in one point of 
view, yet, in another, I think I may venture 
to express an opinion now,-<-that consider- 
ing what this testator has done with, the 
whole of his property, the direction to sell 
the whole, I think he has so far made a 
conversion of the whole estate ipto peraonal 
estate, that if there should be a lapse, al- 
though the heir would take that portion of 
the money which lapsed and formed part 
of the real estate, yet he would take it in 
the character of personal estate; and con* 
seqnently it would belong to the legal 
personsl representative of the heir, and 
not the heir of the heir; and therefore, not 
belonging to the heir of the heir, the At- 
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torney General can in this case hare no 
claim to iu 

There is another point, which seems to 
me to appear on the true construction of 
this will, that is, with respect to the in- 
terest. I apprehend it to be a clear rule, 
if a legacy, either a pecuniary legacy or 
a legacy of residue, or a portion of re- 
sidue be given to any person in such a 
manner that it vesU in that person at the 
death of the testator, though it be liable 
afterwards to be divested on a contingent 
event, that until the event happens, which 
determines and divests the legacy, the inter- 
est belongs to the legatee who had the vested 
interest in the meanwhile; and. I think, 
in this case it can scarcely be doubted that 
there was an absolute interest given to the 
legatee ; and though it was afterwards sub- 
ject to be divested, it did not deprive him 
of the income which arose from the pro- 
perty in the meanwhile. The gift is a part of 
the whole residue of his property to his son 
John : and the words which subsequently 
follow, and which I have already read, 
certainly appear to me in no way to alter 
the view which I have taken, that this was 
an absolute vested interest in them, though 
liable to be divested ; on the contrary, 
they aflford the strongest proof in corrobo- 
ration of it. I think, therefore, the in- 
terest which accrued during the lives of 
those children, belonged to the children, 
and passed to their legal personal repre« 
sentative. 

Dec. 21, 1837* — The Master ov toi 
Rolls. — ^I'he question reserved in this case 
was, whether a share of the residue of the 
testator's estate, given to a person ap- 
pointed executor, who renounced probate 
of the will, lapsed for the benefit of the 
next-of-kin, or devolved on the executors^ 
who proved the will. [His Lordship stated 
the will.] The will was proved by Messrs. 
Barber, Stapp, and Grigg ; but Francis and 
John Garratt, and also Mr. Capper, de- 
clined to undertake the executorship, and 
consequently acquired no title to the gift 
made to them. The legacies of 50/. each 
given to the Messrs. Garratt, fell into the 
residue ; and the question is, who is enti- 
tled to the share of residue, whidi would 
have devolved on Capper, if he had proved 
the will ? On the one hand, it is argued. 



that as the residue was given to four per- 
sons in their character of executors, it de- 
volved to such of them as legally assumed 
the character and undertook the trust. 
On the other hand, it is argued, that the 
residue is not given to the class of execu- 
tors, but to four individuals, as. residuary 
legatees, in terms which import a tenancy 
in common ; and although the appointment 
of the same persons as executors, defeated 
the gift to any one who did not undertake 
the character, yet the others are to be con- 
sidered as entitled, each of them, to a 
fourth only; and consequently that the 
share intended for Mr. Capper lapsed and 
devolved to the next of kin of the testator. 
It has been determined, that if a distinct 
aliquot part of a residue be given to each 
executor, and one dies or n^ects to prove 
the will, the share of the residue given to 
that one lapses, and does not go to the 
executors surviving, or proving the will ; 
artd also if the residue be given to the ex- 
ecutors as a class, though in terms which 
import a tenancy in common among then, 
and one dies in the lifetime of the testator, 
the whole shall vest in the survivors who 
proved. But it is contended, that a gift to 
certain individuals in terms which import 
a tenancy in common, is, notwithstanding 
the subsequent appointment of the ssme 
persons to be executors, to have a different 
effect, and especially where, as in this case, 
the same individuals do not constitute the 
whole class of executors. 

In the case of Hunt v. Barclay^ which is 
shortly reported in a note to 1 Aikynst 495, 
and in 1 Equity Cases Abridged, 9^43, tlie 
testatrix gave the residue of her personal 
estate to her brother and to her two sons- 
in-law, the defendants, to be equally 
divided between them, and made them 
executors, and one having died in the life* 
time of the testatrix, the whole residue 
was decreed to the survivor. As this 
case was referred to and disapproved of 
by Lord Hardwicke in Owen v. Owen, it 
can scarcely be relied on, although, from 
the note in Equity Cases Abridged, it 
would seem to have been very carefully 
considered by Sir Joseph JekylL 

The case of Oioen v. Owen was referred 
to in the argument of tl»e present case, as 
an authority for the next-of-kin, but the 
circumstances of that case are special, and 
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do not appear to me to afford a rule for 
cases of this nature, and I am not aware 
that, with the exception of the cases of 
HwU V. Barclay and Owen t. Owen^ any 
case of a gift to indiriduals as tenants in 
common, the same individuals being ap« 
pointed executors, is reported. The case 
of Cray y. W%Um{\) wss a case of 
joint tenancy ; and in Frewm ▼. Rel/e(i)i 
and Knight v. GoM^ the gift was to 
the executors as a class, though in terms 
denoting a tenancy in common. But it 
appears to me difficult to distinguish the 
case of a gift to executors as tenants in 
common, from the case of a gift to certain 
persons afterwards appointed executors as 
tenants in common. Whenever a legacy 
is given to one individual, and the same 
individual is appointed executor, the gift 
of the legacy and the appointment of the 
executor are presumed to be comnected, 
and the legatee must take qu^ executor, 
unless something be found in the will to 
shew that the testator meant otherwise; 
and if the gift of the legacy is held to be 
connected with the appointment of execu- 
tor, the class of executors must also be 
held to have been contemplated when the 
gift was made ; and, I think this will is 
not to be construed otherwise than it would 
have been, if the testator had given the 
residue to his executors as tenants in com- 
mon, and then nominated four individuals 
as executors ; and if that were so, the case 
would materially differ from Knight v. 
GaiM only in the circumstance that two 
other persons, as well as the residuary le- 
gatees, were appointed executors. Though 
the six persons who were appointed exe- 
cntors would, if they had proved the will, 
hftve had a joint and legal authority, it is 
plain the testator made a great difference 
between them : four of them were made 
contingent residuary legatees; and it is 
stated, that they were appointed executors 
to see that everything was duly performed 
according to the testator's will and desire, 
expressed in his will ; the other two are 
appointed executors in addition ; the tes- 
tator calls Uiem bis friends, and gives 
them pecuniary legacies of 50/. each, as a 
mark of his gratitude; and taking the 
whole will together, the executors, who 

(1) t P. Wms. 5t9. 

(2) e Bro. C.C. tfO. 

Nsw Sbriei, VII.— Chanc. 



are made residuary legatees, appear to me 
to be so far distinguished from the others 
as to constitute a distinct class of them- 
selves, and to be the class referred to in 
the former part of the will as '* the execu- 
tors herein named." 

By *^ the executors herein named," I think 
he meant the executors herein named as 
residuary legatees. The case, however, 
appears to me to be attended with very 
considerable difficulty ; but, under the cir- 
cumstances, I do not consider the four 
persons named as each of them the legatee 
of a distinct fourth part of the residue, as, 
in the case of Page v. Pttge (8), each was 
the legatee of a sixth part; but I think the 
residue is given to a distinct class of the 
executors, snd that it vests in such of the 
persons constituting that class, as have le- 
gally assumed the character, as tenants in 
common, and that the share which would 
have vested in Capper if he had proved, has 
Tested in the residuary legatee executors 
who did prove the will. 
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ATTORNEY OBNEBAL V. 
HBTHERCOAT. 



v.c 

June 

L 
July 

Practice. — ISth New Order, 1831 — 
Construction — Amendment. 

Held by the Vice Chancellor^ that en a 
motion to produce papers, ^c, admitted by 
the answer of a defendant to be in his posses^ 
sion, the Court has authority to grant a spe* 
cial application for leave to amend, notwith* 
standing the $ <$• 4 mU. 4. c. 94. s. 18, 
and the ISth New Order, 1^81. 

A negotiation for a compromise which had 
been pending, held to be a sufficient answer 
to a notice to dismiss for want of prosecution. 

An information was filed against A. alone, 
and after he had answered, B. was made a 
defendant: — Held, that a further appUca^ 
turn for leave to amend, was, even as against 
B, a special application within the 13th 
order, and ought to be supported in the man' 
ner thereby required. 

This information was filed against Ne- 
thercoat alone, on the 81stof October 1 885, 

(8) « P. Wbw. 489. 
M 
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who having by his answer digcov^red the 
naniea of bia co^trustees^ they were made 
parties by amendment* on the 13th of May 
2836. 

Sfumuel Marsh* one of these partiesy filed 
bis answer on the 2nd of August 1836, and 
from Norember following to March 1837, 
negotiations were pending fot a oompro'- 
mise, which proved ineffectudi. 

On the 4th of May 1637i the. relator 
ffave notice of nlotion, that a defendant 
(not Marsh) might produce certain deedsi 
&c., admitted to be in his posses8ion» and 
for leave to amend the informationf the 
relators undertaking to amend within a 
month ater they hiMi obtained an inspect 
lien of the documents. 

The defendant, Marshi gave a cross n<H 
ti(te of ikiotioo to dismiss the information 
for want of prosecution, and both motions 
came on tdgether. 

. Afr% O. Anderdon^ for the first motion* 
sontended, that on the motion to produce 
papers, all the circumstances enabling the 
Court to determine whether leave to amend 
ought to be given or not, necessarily came 
before the Court ; and that, therefore* the 
Court bad jurisdiction to grant leave to 
amend in the first instance, and that the 

g>int had been settled by the Master of the 
oils in the case ofReet v, Edwards (1). 
Mr. Blunt and Mr. Koe^ contrft. — It was 
objected, that the application to amend 
ought to be ikiade to the Master, and not to 
the Court, for the 3 & 4 Will. 4. c. 94. s. 13« 
expressly ena6ted» *'that the Masters in 
ordinary should hear and determine all 
applications for time to plead, answer, or 
demur, and for leave to amend bills ;*' and 
the terms of die JS^th order of 1833, were 
express, that all special applications for 
leave to. amend bills should be heard and 
determined by the Master. 

His Honour gave leave to amend within 
a month, after the rdator had inspected 
the documents ; but made no order on the 
cross motion. 

Marsh appealed from the decision, and 
moved to discharge the Vice Chancellor's 
order. 



il/K Wtgram and ATr. AToe, for Marsh. 

Mr, ^pencfand Mr. O, Auderdon^ contra. 
— rThe case was decided on a point not 
raised before the Vice Chancellor, namely, 
that the bill having been once amended by 
adding parties, the motion to amend before 
the Vice Chancellor, being an application 
for a second amendment, ought to have 
been supported by an. affidavit, that the 
draft of the intend^ amendments had been 
settled and signed by counsel, &o», as ^re* 
quired by the i 3th order, 1831* .... 

It was contended on the part of the re^ 
lators, that as against Marshy the proposed 
amendment was a first amendment ; but — 

Tb^ Load ChaUcbllox considered the 
case within the 13th order, for if not, « 
jriaintiff might evade that order by addii^^ 
defendants ; he, therefore, discharged the 
order, giving liberty to amend, but without 
prejudice to any application the relators 
might be advised to make (S). 



J 



ATTOENKY OlNSBAi: V. 
WtLSOH. 



(1) 1 Keen, 465; s. 
CbaDc 151. 



c. 6 Law J. Rep. (if.8.) 



V, c. 

Nov. fti, 23, M, 

Municipal Corporation Act, 6 WiU. 4. 
c. 76, Construction of— Breach of Trust — 
Demurrer. 

Before leave had been obiained to bring in 
the Municipal Corporation Act, but after 
notice had oeen given in the Honseof Com*' 
nums of the inteniian of government to iniro^ 
dnce such, a measure^.a corporatims pasitd 
a resolution^ that a sum of stock belonging 
to them should be transferred to tertsdn 
persons^ "so as to vest in them^andto dsveat 
the corporation of all power and cVntnmi 
over the same;" but no tramrfer was actually 
made tiU after the 6th of June, from wkich 
day alienations of corportate property laU^ 
out adequate consideration migA be caiied 
in question under the act. In Nooend^er, 
deeds were executed by the parties to whom 
the stock was transferred^ declaring the pur^^ 
poses to which it was to be appUed^ a»d 
which were for the beneit i^ certain chant* 
able institutions, and for the endowment ot 
enlargement of churches within the borough: 
"—HeUf that the resobdion above men* 

(8) See Evana v. Hughes, 5 Siao. 666. 
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iionai did not dheH ibe eorpormtmk o^ 
tkdr.hmmi in ike $teek$ an^ a denmrrer 
to^an mfiprmaiion and hUi^frafkng thai the 
transffr tmghL he declared JnmduletUf and 
that the parties eeneerned in it might per* 
eanatty mahe good the amimnt tramferred^ 
woe im^rrvled* 

The 97th' eeeiion of the ahove^-metttioned 
actf dpee not take anfoy the ordinary juriedio^ 
tion of the Courts where a breach ojftruet has 
been cammtted^ affecting corporate property , 
but therhnedy proeid^ by that section is 
eumaiatice. * - 

This was an infonnation and bill. The 
relators- and plaintilTs were the mayor, 
aldermen, and burgesses of the borough of 
I«eeds. After setting forth the letters |>a- 
tent, by which the town of Leeds was ori* 
gjn^lly created a borough, in the reign oi 
Charles 2, the infornmtioh alleged, that 
the cfnrporadon was, on the 80th of May 
1095, entitled to a sum oi 6,500/. 31. pet 
cent, bank annuities, standing in the names 
of Edward Markland, then deceased, Chris* 
topher Beckett, and John Wilson, as trus* 
tees for the corporation. It then contained 
an allegation respecting a sum of 500/», 
secured to the corporation, ov to trustees 
(br them, on the tolls of the Leeds and 
Wakefield turnpike road; and stated, that 
these two sums formed the only property 
of the corporation, wkh the exception of 
some p^ws of trifling value, certain churches 
in Leeds, and a small balance of cash in 
the hands of the treasurer, amounting to 
abcjut seel. : that on the 30th of May IBS5, 
a meeting of some of the members of the 
corporation was held, at which a resolution 
purporting to be a resolution of a court of 
the mayor, aldennen, and assistants, was 
passed, to ihe efTectj that the two before- 
mentioned sums "should be absolutely 
transferred' and alienated to John "Wilson, 
William Beckett, and John Blayds, so as 
thereby to vest the same in those gentle- 
men, and divest the corporation of all 
power and controul over the same ;" but 
that no actual transfer or assignment of 
either of these sums was then made ; but 
(hat there was some understanding between 
Messrs. Wilson, Beckett & Blayds, and some 
of the members of the said corporation, that 
they were not to be entitled to the 6,500/. 
and 500/., for their own benefit, but that 



Ihey should hold anddtspoSie of tlioae sitms 
for such purposes as the corporatiwi, <if 
the court of the mayor, aldcraan, and as^ 
sistants should thereafter direct ; and. that 
no resolution was passed at the meeting, 
held on the dOthof May 1835, declaratory 
of such purposes. 

It then stated the passing of the Munii* 
cipal Corporation Refimn Act^ and the 
election, of a mayor, aldermen, and coa»« 
cillors for the borough, in pursuance of 
that act. 

It then alleoed, that the relators and 
plaintiffs had £soovered that such sums 
were assigned or transferred to Messrs. 
Wilson, Beekettt and B)ayds, some time 
after the 30th of May 1835, but without 
any consideration, and as trustees for the 
mayor^ aldermen, and aasistanta, or the 
corporation of which the said mayor, alder- 
men, and assistants were the offioera, and 
that the sune sums were directed to bo 
transferred or assigned at the meeting, 
held on the 30th of Mi^ 1835, to Messim 
Wilson, Beckettf and Blayds ool)uaively, 
and without consideration, and in order to 
disappoint, as far as possible, the objects 
and intentions of parUament, in.paning the 
said act ; and such transfer asid assignment 
were made with the same object, and thai 
the only appropriation which was made of 
the same smns or either of them^ was made 
between the 5th of June 1835 and the dey 
of the declaration of the election of the 
council of the said borough, within the 
meaning of the said act of parliament ; and, 
in fact, no transfer or assignment was made, 
or at least completed, and no trost was de- 
clared of the said sums, or either of tbem» 
until after the 5th of June 1835, nor was 
any such trust declared until after the said 
act of parliament had passed ; and although 
it was alleged, that such sum or oertatfi 
parts thereof had since been sold and disi» 
posed of, they had been sold and disposed 
of contrary to the express provisions of 
the said act, and had been applied in a 
manner which, even if the said act had not 
been passed, would have been improper 
and unjustifiable : that on the 24th of No- 
vember 1835, four several deeds were exe- 
cuted by Wilson, Beckett, and Blayds, to 
which deeds the corporation were made 
parties, but did not execute any of them. 
The effect of these deeds was to direct the 
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proceeds of the two sums to be applied at 
follows — namely, 500 guineas to the re- 
corder of Leeds, 100 guineas to the deputy 
recorder, 750/. SL per cent, consols to the 
Treasurer of the Leeds General Infirmary 
for the benefit of that institution, 500/. SL 
per cents, for the Leeds Fever Hospital, 
and 2501, SL per cents, for the Leeds Pub* 
lie Dispensary ; the interest of 1,000/. 3/. 
per cent* to the incumbent of St. Mary's 
church in Leeds, the interest of 1 ,000/. SL 
per cents, to the incumbent of Christchurch, 
Leeds, and 500/. SL per cents, for building 
a gallery in St. Mark's church of Wood- 
house, in the township of Leeds ; and the 
residue towards paying the debts of the 
corporation. 

The recorder and deputy recorder de« 
clined to accept the sums proposed to be 
given to them. 

On the 22nd of May 1835, notice was 
given in the House of Commons, of the in- 
tention of government to bring in a bill to 
amend municipal corporations, and leave 
to bring in the bill was given on the 5th 
of June. 

It was also charged, that shortly before 
the dOth of May 1 885, a scheme or plan 
was suggested or formed, by or with the 
privity of some of the members of the said 
corporation, for preventing the said sums 
of 6,500/. and 500/. passing into the hands, 
or coming under the controul of the mem- 
bers of the new or reformed corporation, 
which might be established under the act 
of parliament then expected to be made 
or passed in the course of a short time, for 
the reform of municipal corporations ; and 
it was then or shortly afterwards suggested 
or arranged by or between such members, 
that the matter should be contrived so as 
to enable the said mayor, aldermen, and 
assistants, to repossess themselves of the 
said two sums, or some part thereof, in case 
the said act should not pass, or they or 
their political friends* should become the 
governing body, or the majority of the 
governing body, of the said corporation ; 
and, in fact, the transfer and assurance di- 
rected to be made, and aflerwards made 
of the said stock and sum, and many of the 
trusts subsequently declared thereof, were 
made in pursuance of the aforesaid scheme 
or plan ; and in. carrying or attempting to 
carry the same into effect, several meetings 



of the said members were held, and the 
name and seal of the said corporation, and 
the names of the said mayor, aldermen, and 
assistants, were improperly and irregularly 
used by the members engaged therein ; 
that Gnfilth Wright, Henry Hall, Chris- 
topher Beckett, Richard Bramley, and 
Thomas Charlesworth, were the members 
of the said corporation, who were engaged 
in transacting and carrying into effect the 
aforesaid scheme or plan, and they attend- 
ed and were the only members of the said 
corporation who attended all the meetingB 
held for that purpose ; and if any other 
members were present at some of such 
meetings, they were not present at all of 
them. 

The information was filed against all the 
trustees of the fund, and the parties who 
were to take any benefit under the pro- 
posed application of it, and also against the 
five last-mentioned members of the corpo- 
ration. It prayed, that the transfer of the 
stock might be declared fraudulent, and 
that Messrs. Wilson, Beckett, and Blayds, 
and also Messrs. Wright, Hall, Christopher 
Beckett, Bramley, and Charlesworth, might 
be declared lialAe to- make good the sum 
transferred. 

In March 1887, after part of the fund 
in question had been applied according to 
the directions of the deeds of November 
1885, an injunction was granted by the 
Vice Chancellor to restrain the trustees 
from parting with the residue of it» which 
then remained in their hands. 

Three demurrers were put in to this 
information and bill, one. by the parties 
beneficially interested under the deeds of 
November 1885, another by the trustees 
who were sought to be rendered personally 
liable, and a third by Mr. Christopher 
Beckett. 

Sir C. WethereU, Mr. Kfnghi Bruee, and 
Mr. Bethellf in support of the demurrers, 
contended, that the municipal reform bill 
merely introduced alterations respecting 
the powers and modes of proceeding of 
the corporation, but did not change the 
identity; that the bill was informal, be- 
cause the parties complaining were the 
same body whose acts formed the subject 
of complaint ; that a corporate body had a 
right, before the passing of the late act, to 
alienate and dispose of their property in 
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any way they tbouglit propert either with 
or without any legal comiderationy and 
that right had been exercised in this casej 
before the bill was brought into parlia* 
ment. 

Suiton Hospital case^ 10 Coke, 1. 

Attorney General v^ Heelis, 2 Sim. & 
Stu. 67 ; 8. c. 2 Law J. Rep* Chanc. 
S5, 189. 

The Mayor of Colchester v. Lowten^ 1 
Ves. & Bea. 2m. 
That the 97th section directed a special 
remedy in case of any improper disposition 
of the corporate funds, and the jurisdiction 
of this Court was thereby taken away. 

The King v. Burridge, S P. Wra8.460« 

The King y. Dickenson^ 1 Saund. 1S5, 
^, n. 

The King ▼. Jtobinsont 2 Burr. 804. 

Grifilh T. Appreee, 19 Vin. Abr. 5\2. 
That this information was also informal, as 
it sought to make indiTiduals liable for 
acta done by the corporation; and that 
this case was different from that of The 
Ationuy General ▼. AspinaU(l\ because 
here the resolution of the corporation pre- 
ceded the introduction of the bill; and 
even in that case the opinion of Lord 
Langdale was against the information. 

The Solicitor General^ Mr, Jacobs and 
Mr. Walker^ contr4, insisted that the cor-^ 
poration held this property on certain 
truats, and that if a breach of trust was 
conamitted by them, the jurisdiction of 
this Court was not taken away by the 97th 
Section; that the remedy pointed out in 
that section, was cumulative, as was de- 
cided by the Lord Chancellor in The At* 
tomey General v. Aspinall ; and see 

Beekford v. Hood, 7 Term Rep. 620. 

Chsqmutn v. PickersgiU, 2 Wils. 145. 
That the assignment of this property was 
not completed till afVer the act had passed, 
inasmuch as a resolution did not divest the 
corporation of the stock ; and even after 
that resolution, they had a right to direct 
for what purposes it should be applied. 

The Charitable Corporation y. Sutton^ 
2 Atk.400. 

Dummer y. the Corporation of Chippen- 
ham, 14 Ves. 246. 



(1) f Mjl. & C. 619, and ants, p. 51. wliera th« 
fsrioiu elaosM Mfsrrad to in this etae tre act oat. . 



The Attorney General y. the Corpora* 
tien of Norwich, 1 Keen, 700 ; s. c. 
2M.& Cr. 406. 

The VicB Chanobllor. — ^This case has 
been argued with great ability ; and as it 
has occupied several days, I have had an 
opportunity of considering it. It appears 
to me, however, that a great deal of what 
has been said is really not applicable to 
the case ; because, upon looking through 
this very voluminous information and bill, 
I am bound to take it that there has not 
been any final and effectual alienation 
made by the corporation of Leeds of that 
property, which is the subject of com* 
plaint. As to the 500^. secured on tolls, 
what was the nature of that security is so 
imperfectly stated in the information and 
bill, that it appears to me not necessary, 
for the purpose of deciding the question 
on these demurrers, to notice them ; but it 
is quite sufficient for the present purpose 
to confine my attention to the sum of 
6,500^ 3/. per cent, consols. [His Honour 
read the allegations as before set forth.] 

Now, upon those allegations it appears 
to me that if the transfer of the consols, 
which is stated, took pl&ce, the beneficial 
property in them was not altered ; because, 
I apprehend that it was necessary for the 
corporation, by a corporate act, to divest 
themselves of their property; and that 
unless they did execute some instrument 
binding them — some instrument under seal 
— they could not divest themselves of their 
beneficial interest in the 6,500/. consols, but 
(hat this sum remained vested in the gentle- 
men who happened to become trustees of 
it, as trustees for the corporation. And it 
does not appear to me that the resolution, 
which was made on the 30th of May 1835, 
in the way in which it was made, attending 
to the charges that are contained in this 
information, did divest the corporation. 
The corporation, therefore, stand in a situ- 
ation in which they may call upon those 
who happen to be the mere legal deposita- 
ries of the 6,500/. consols, for either a 
transfer to other trustees, or a transfer for 
any purpose which the corporation msy 
think proper to direct. 

It does not appear to me, that the Mu- ' 
nicipal Corporation Act has at all destroyed 
the character of corporations, but has 
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merely continued the existence of the old 
corporauoni, Tsrying only the mode in 
which certain officera of the corporation 
should be ehoaen. But there is this to be 
observeily that though the mode of choos- 
ing the officers of the corporation is variedi 
and the corporation in law remains the aame, 
yet the application of the funds belonging 
to tfa6 corporation is varied ; because, by 
the Mod seetioni after certain dispositiona 
which the act has «peci6cally directed with 
respeci to corporate fonds» it is expressly 
declared thit the surplus thereof shall be 
apjilied under the direction' of the council 
for the public benefit of the inhabitanta 
and in^ovement of the borough. There 
is, therefotre, a sort of public troat affixed 
upon that, which, anteeedent to the act, 
was mere corporate prc^perty, eiipable, aa 
Sir Charles Wetherell has very properly 
said, of disposition in any manner at thit 
rAere will of the corporation* But now 
the novelty tliat him been introduced by 
the act of parliament oooaists of two things: 
in the first place, that the fund itaelf is 
impressed with the character of i fund 
ai^licafale for public purposes; and, more- 
over, that it is to be applied under the di-^ 
rection of the councH. * It seems to mej 
attending to thie allegations which are in 
this information and bill, that the eorpo* 
ration are, after the passing of this act, 
merely calling, by this information and bill, 
for a restitutioQ of their own property, 
with the beneficial interest in which they 
have never parted. 

Then, it is said, that they are not at 
liberty so to do, because the 97th section 
has created a particular mode of remedy* 
ing certain misapplications which might 
have been made of the corporation pro« 
perty. But it really appeara to me, having 
read this section over and over again, that 
if the matter had not been already de« 
cided, as I think it has, this 97th section 
cannot be considered as' having ousted the 
genera] jurisdiction which the Court would 
entertain, of enforcing a mere trust. The 
act of parliament, I admit, has, to a certain 
extent, changed the form of remedy, be- 
cause inasmuch as the corporate property is 
now impressed with the character of what I 
may call property applicable to public pur- 
poses, it may be right that the Attorney 
General, in all instances, should sue as the 



ififormanl along with the corporation. But 
for that circumstancet it appears to me that 
the corporation itaelf might have filed a 
bill as the eeituU qtte truHy and liave called 
on those persons who have placed them* 
selves in the sitimtion of ti^ustees, to give 
an account of their trust, and to let the cor- 
poration have the use of its own. property. 
But it seems to me that it never could have 
been the intention of thelegialature, by the 
provisions of this 97ih section, to have 
ousted the general juirisdietion which this 
Court would, before die act waa paased, 
have entertained ; because, in the first 
place, it is observable that the remedy ta of 
ab extremely minute and apecial nature, and 
was only to be exerciaed (as I understand 
it) within a certain limited period tii time, 
namely, within aix months a^er the first 
election of cooncillorB* And. it do^s deem 
a most singular thing, that inasmuch aa it 
might possibly happen that within tbo first 
six calendar months the partiea who were 
td complain might not have a knowledge 
of the fact, that, therefore, any alieiiation, 
however improper, should be unaffected,' 
merely because the town council had not 
such information aa would enable them to 
(quarrel with the fact, within the limited 
ume. I cannot diink that that waa the 
intendon of the bgialatnre. And more- 
over it appeara to me, that the latter part 
of the section throws a light upon it, bo* 
cause the very power whioi is given, aa it 
appears to me, to his Majesty in council 
to order that certain alienatioiis ahall not 
be called in question, is not a general 
power to his Majesty in council to order 
that any ^ven alienation shaU not be called 
in question, but only to order that the 
same shall not be called in quesUon, tmdirr 
the prwiiioni of tkii act;. ** and in such 
case as last aforesaid, the same ahall not 
be called in question, or aet aside, or af- 
fected under the provinons of this act." 
Now, it appears to me, that the two things 
are commensurate, and it was meant that 
the power of his Majesty in council should 
be limited and restricted to that very thing 
which is mentioned generally in the sec- 
tion, namely, the proceeding under the 
provisions of the act ; and the restrictive 
words which are used are, as it appears to 
me, confined only to one special mode of 
proceeding, which, upon the face of the 
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seotioo, was of itself to take pkee in a 
given form and within a given time. I 
think, even on the principle on which Sir 
Charles Wetherell has so ably argued that 
point this morning, that if it were dear 
that, antecedent to the passing of the act, 
this Court would have had a jurisdiction 
to take care, on behalf of a corporation 
complaining as cesims que trusty of that 
property which was in the hands of their 
trustees, there are no restrictive words to 
destroy that antecedent right ; but there is 
only a peculiar cumulative remedy given 
in a very limited form for the purpose of 
aetting aside certain alienations that might 
happen to be discovered bj the town 
council. 

But if there were any doubt upon this 
point in my own mind, it really appears to 
me, that what has taken place in the case 
of The AUameff General r, AefHiaU is con-> 
duaive dn the point; because there, though 
the demurrer was allowed to the inferma* 
lion when i^ came on before ny Lord 
Langdale, yet when the matter was brought 
before my Lord Chancellor on appeal, he 
overruled the demurrer; and how could 
he hive overruled the demurrer in that 
casCi unless there was a general jurisdic* 
tiop entertained by this Court for the pur- 
pose of inquiring into the transactions 
which weve there stated ? And I observe 
also, that in the language which iny Lord 
Chancellor, when he was Master of thie 
Roils, used, with reference to dtssolving 
the injunction, vMA (as T understand it) 
was panted on the original information 
filed m that case, he difsolved the injunc^ 
tion for the- express purpose of reserving 
to himself the consideration of the ques* 
tion, whenever the parties, who were de- 
fondants, had completed those acts so as 
to enable them to raise th^ question* It 
is pbin, therefore, that even at that period 
his Lordship considered that this Court 
would have jurisdiction to inquire into such 
a case as was brought forward on the ori- 
ginal information. And when the supple- 
mental information was filed, wjl see jthat, 
by overruling the demurrer, he expressly 
assumed to himself the jurisdiction. My 
opinion therefore is, that even if I had had 
any doubts, they would have been over- 
ruled by the authority of the Lord Chan- 



edlor. But I really have no doubt; and I 
concur entirely in the opinion which has 
been expressed by my Lord Chancellor on 
that point; and it appears to me, therefore, 
that the demurrers must be overruled. 

But it is supposed that there is some- 
thing peculiar in the case of Mr. Beckett, 
and Mr*:Wright, and Mr. Bramley, and 
Mr. Charlesworth. AU the persons, who 
join in one demurses* are, as Innderatand 
it, in the situation of those who, by means 
of the four iadentuces that are atMed in 
the information, have acquired a aort of 
right to daim a participation in the 6^500^ 
consols; and with respect to them my 
opinion is clear, that the information can 
be maintained. Now, with respect to Mr. 
Beckett, it appears that he was formerly 
an aldmnan ; Mr. Wright was formerly 
the mayor ; Mr. Bramley was an alderman ; 
and Mr. Charlesworth was an iissistant. 
[His Honour read the statements of the 
information which related to these gen- 
tlemen.]. Now, the statement that they 
are personally answerable, of itself would 
be of no value unlesa there were facts 
slated in the information whidi go to shew 
bf tliemselves that they are personally an- 
swerable. It does appear to me, if four 
members of the corporation choose to con- 
trive a scheme^ ^e effect of which will be, 
illegally to dispossess the corporation of its 
fiinds,^ that pmnd ybcte those foiir persons 
are personally answerable ; and that this 
Court has made individual corporators in 
similar cases personally answerable. I 
think, therefore, that the demurrer put in 
by those gentlemen must also be over- 
ruled. 



M.R. ) 



EVANS V. EVANS. 



ji^ec< 

Practice. — Decree. 

The defendani did noi appear ai the hear^ 
ing^ and the plaml^took such decree as Ae 
coiM abide by; the t^fidavii of service of the 
Oibpcena to hear judgment proving defective, 
— held, that tM cause must be set down 
again at the bottom of the Ust. 

In this case, the defendant did not ap- 
pear at the hearing, and the plaintiff took 
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tuch decree as he coald abide by. It was 
afterwards discovered, that the affidavit of 
service of the subpcena to hear judgment, 
was not regular, and which prevented the 
decree being drawn up. 

Mr* Koe now moved to reinstate the 
cause, alleging, that the officers of the 
Court entertained great doubts as to what 
course ought to be pursued in such a case. 

The Master of thb Rolls refused to 
make any order, and stated, that the proper 
way would be to set down the cause again 
at the bottom of the list, and bring it on 
again in the usual way. 



he could not adopt the proceedings ; and 
he said, that the usual reference must 
therefore be made. 



L.C. > J, 

N 21 i PRIDE AUX, A LUNATIC. 

. Practice. — 1 Will, 4. c. 60 — Lunatic. 

Upom an a/ppUcaJtion^ under the 1 WilL 4. 
c. 60, far the transfer of a sum of stock 
standing m the name if a lunatic trustee^ the 
Lord Chancellor refused to adopt the facts 
as found in a suit in the Exchequer^ and 
directed the usual reference. 

In a suit instituted in the Exchequer, it 
had been found that certain stock was 
standing in the name of a lunatic and an- 
other person as trustees, and a petition 
was presented here, under the 1 Will. 4. 
c. 60, to obtain a transfer. It was pro- 
posed that, in order to save expense, the 
Court should adopt and act upon the facts 
so found in the Exchequer suit ; but 

The Lord Chamcbllor declined making 
such an order : as the Court of Exchequer 
had no jurisdiction in matters of lunacy, 



C. 1 

. ft\. J 



HALL V. RIMEL. 



L.C. 
Nov. 

Practice. — Notice of Motion. 

It is irregular^ except by special leave of 
the Courts to serve a defendant wUh notice 
of a motion before he has appeared. 

The defendant was, on the same day, 
served with a sutoosna to appear and an* 
swer tlie bill, and also v^ith a notice of 
motion for an injunction. Two days after, 
namely, on the 17th of July, an appearance 
was entered, and the plaintiff afterwards 
obtained the injunction in the defendant's 
absence, which the Vice Chancellor dis- 
solved for irregularity. 

Mr. Stinton^ by way of appeal, moved 
to discharge the order of the Vice Chan- 
cellor, contending, that no such rule existed 
as that stated in the placitum to this case ; 
and cited Wyatt^ Pr. Reg. ^86, 1 Snuth, 
Ch. Pr. 65. 

Mr. Wright^ contri. 

The Lord Chancellor agreed in opi- 
nion with the Vice Chancellor, and said, 
that the reason why a notice . of. motion 
could not be given until after an appear- 
ance, was, that the defendant had not sub- 
mitted to the jurisdiction, and therefore 
ought not to be prejudiced; that it re* 
quired a special case to be made out to 
induce the Court to interfere before an 
appearance had been entered, when by 
special leave a notice of motion might be 
given before appearance. 



END OF MICHAELMAS TERM, 1857. 
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Jan. 19, 



Trust — Conitderaiion — Appointment, 

A bond debt being eusigned to trustees on 
trust for such persons as A, a feme covert^ 
should appoint^ and in default for her sepa^ 
rate use, she appointed it to a creditor of her 
husband, to secure an existing debt. No 
other consideration appeared on the face of 
the deed: — Held, that this was an " exe^ 
cuted trust" in favour of the creditor, which 
the Court would effectuate, notwithstanding 
the apparent want of consideration. 

This was a supplemental bill. It appeared 
that Thomas Etheridge, the testator, men- 
tioned in the original cause, was indebted to 
William Catling, on bond dated in 1 80 1 , and 
that by an indenture of the 9th of Decem- 
ber ISSS, William Catling, in pursuance 
of an agreement, dated in 1829, assigned 
this bond and all benefit thereof to trustees, 
upon trust, ** for such person or persons, and 
for such interest or interests, upon such 
trusts, and for such intents and purposes, 
and with, under, and subject to such con- 
ditions, powers, provisoes, limitations, 
charges, and declarations, and in such 
manner and form as his daughter Elisa- 
Nkw Sbribs, VII.— Cbamc. 



beth Pownallr the wife of Edward Pow- 
nall, at any time or times, and from time 
to time, notwithstanding her present or 
any future coverture, and whether covert 
or sole, by any deed or deeds, instrument 
or instruments in writing, with or without 
power of revocation, under her hand and 
seal, or under her hand only, or by her 
last will and testament, or any codicil 
thereto, or any paper or writing in the 
nature of or purporting to be her will or 
a codicil thereto, should direct, limit, or 
appoint; and in default thereof, for the 
sole and separate use and benefit of said 
Elizabeth Pownall, the wife of the said 
Edward Pownall, her executors, adminis- 
trators, and assigns, to be assigned and' 
disposed of accordingly, and not to be 
subject to the debts, contracts, or engage- 
ments, or controul of the said Edward 
Pownall, or any future husband or hus- 
bands of her, the said Elizabeth Pownall/' 
Mr. Pownall, it appeared, had acted 
as the agent and solicitor of the plaintiff 
Mrs. CoUinson and her two daughters, 
and had appropriated to his own use 
monies belonging to them, and being 
consequently indebted to them, by an 
indenture, dated the 7th of January 1884, 
and made between Elizabeth Pownall of 
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the first part, Edward Pownall of the 
second part, the plaintiff, Maria Collinson, 
of the third part, and the other plaintiffs, 
Anna Maria Collinson and Caroline Palmer 
Collinson, of the fourth part, reciting, 
among other things, the bond of the 18th 
of November 1801, and the indenture of 
assignment, dated the 9th of December 
1833, and reciting, that a partnership had 
then lately subsisted between Edward 
Pownall and William Pownall Hunt, as at- 
tornies and solicitors at Ipswich, but that 
the same had been recently dissolved, and 
that during the existence of such partner- 
ship, Edward Pownall borrowed and ap- 
propriated the sum of 1,000/., belonging 
to the plaintiff Anna Maria Collinson, and 
also the sum of 1,500/., belonging to the 
plaintiff Anna M. and Caroline P. Collinson, 
and reciting (falsely) an indenture of ap- 
pointment of the ^th of January 1834, 
whereby Elizabeth Pownall was alleged to 
have appointed to trustees the trust monies 
assigned by the indenture of the 9th of De- 
cember 1833, upon trust to raise thereout 
the sum of 350/., and reciting, that in order 
to save harmless, and indemnify the plain- 
tiffs, Anna Maria Collinson and Caroline 
Palmer Collinson, in case they should not 
be able to recover from the joint or sepa- 
rate estate of Pownall and Hunt, the whole 
of the sums so borrowed and appropriated 
by Edward Pownall, the said Elizabeth 
Pownall had proposed and agreed to make 
and execute the appointment therein con- 
tained, — it was witnessed, that in pur- 
suance of and for effecting the said pro- 
posal and agreement, and in consideration 
of the premises, Elizabeth Pownall, in ex- 
ecution of the power given to her by the 
indenture of assignment, directed, limited, 
and appointed that all and every the sums 
of money to which she was entitled under 
the said assignment, and all her interest 
&c. therein and thereto, should vest in the 
plaintiff Maria Collinson, her executors, 
administrators, and assigns, as her and 
their own absolute properties upon trust 
(subject to the alleged appointment for 
raising 350/.), to indemnify the plaintiffs 
from all losses, costs, &c., th^y might bear 
by reason of Edward Pownall having bor- 
rowed and appropriated the said two sums 
of 1,000/. and l,500/«, and to pay .the 
plaintiffs, Anna Maria Collinson and Caro- 



line Palmer Collinson, so much of the 
sums appropriated by Edward Pownall, as 
they should not be able to recover from 
the joint and separate estates of Pownall 
and Hunt, and to stand possessed of the 
residue upon the trusts of the indenture of 
the 1 9th of December 1833. 

The original bill was filed in March 
183S, by Catling and Mr. and Mrs. Pow- 
nall, against the representatives of the ob« 
ligor of the bond, who was dead, praying 
that the rights and interests of the plain- 
tiffs, under the bond, and the will of the 
testator and obligor of the bond, might be 
ascertained, and for the establishment and 
execution of the trusts of the will. The 
usual decree for the accounts was made at 
the hearing on the 26th of February 1 834. 

The supplemental bill in this case was 
filed, in May 1835, by Mrs. and the two 
Miss CoUinsons, which, after stating the 
above facts, stated, by way of supplement, 
the deed of January 1834; and that on 
the 10th of March 1834, a fiat of bank- 
ruptcy issued against Edward Pownall, 
who had been declared a bankrupt, and 
that thereby the original suit had become 
abated or defective, but that Pownall and 
his wife and Catling had declined to supply 
the defect therein, or to make the same 
complete or efTective ; and the bill prayed 
that they might have the benefit of the 
original suit and the proceedings therein, 
in respect of the bond, and for an account 
of what was due to plaintiffs on their said 
security, and for payment thereof out of 
the estate of Thomas Etheridge. 

The defence set up by Mrs. Pownall 
was, that the deed was executed on a 
verbal agreement, (not stated in the 
deed,) that the Collinsons would conti- 
nue to employ her husband as their soli- 
citor, which they had not done, and that 
therefore, the consideration for the deed 
having failed, this Court ought not to 
enforce it ; secondly, that this being an 
executory trust, which the Court was 
called, on to enforce, a sufficient valuable 
consideration was necessary to induce the 
Court to carry it into effect against Mrs. 
Pownall ; and thirdly, that the proceeding 
by supplemental bill was irregular, as the 
suit had not become defective by the bank- 
ruptcy of the husband, who had no interest 
in the wife's separate estate ; and fourthly. 
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the deed of 1884 being made subject to 
an alleged deed of 1883, for securing 850/., 
which deed did not exist, whether the 
plaintiff was entitled to claim the amount 
due on the bond, discharged of that sum 
of S50L 

Mr. Kettle, one of the defendant's wit* 
nesses, deposed, that when he took the deed 
of 1884 over to the plaintiffs at Brussels, 
and handed it over, Mrs. CoUinson, who 
acted is the agent of her daughters, assented 
to the retainer of the 850/. by Mrs. Pownall, 
" and gave him a positive assurance, that 
she would, upon receiving the said deed, 
not withdraw her business from the defen- 
dant Edward Pownall, but, on the con- 
trary, would do him all the good in her 
power ;" it was also proved, that Mary 
Collinson, from the date of the deed, 
'* ceased altogether to employ Mr. Pownall, 
and never did after that time employ him 
on a single occasion." 

On the other hand, it was contended on 
the part of the plaintiffs, that on the exe- 
cution of the power of appointment by 
Mrs. Pownall, the trustees of the fund bei* 
came trustees for the plaintiff. That all 
had been done, which was feasible, to pass 
the interest in the bond to the plaintiffs, 
and that this was a case of an executed 
and not of an executory trust. 

Mr, Tinney and Mr, James Rtusellt for 
the plaintiffs, cited — 

Fortescue v. Bamett, 8 Myl. & K. 86 ; 
s. c. 2 Law J. Rep. (n.s.) Chanc. 98. 
Sloane v. Cadogan^ 2 Sug. Vend. 870« 
Godsal v. Webb, post. 

Mr, Pemberton and Mr. Teed^ for Mrs, 
Pownall, cited — 

Colman v. Sarrell^ 1 Ves. jun. 49. 
Pulvertofl v. Pulvertoft, 18 Ves. 84. 
Edwards v. Jones, 1 M. & Cr. 226 ; 
s. c. 4 Law J. Rep. (n.s.) Chanc. 168, 
and 5 ibid. 194. 

Mr. Richards for Mr. Pownall. 

Mr, O, Turner, Mr, Geldart, and Mr. 
E. Montagu, for other parties. 

Mr, TinTiey, in reply. 

Jan. 20. — The Mastbr of thb Rolls. — 
This must be admitted to be a hard case 
on either side. The plaintiffs have been 
defrauded of very considerable sums of 
money, and unless they obtain the benefit 
of the security on which they relied, they 



will sufTbr from the effect of the fraud 
practised on them. On the other hand, 
Mrs. Pownall seems to have executed a 
deed, under the intention of saving her hus- 
band from great loss or ruin ; and if she 
is bound by the deed, she will part with 
her property without having attained the 
object she must be presumed to have had 
in view when she executed it. In either 
case, it seems to me, that a considerable 
hardship will be inflicted on the party who 
does not succeed. — [His Lordship detailed 
the circumstances of the case, and parti- 
cularly the deed, and proceeded :] — This 
deed having been executed, the persons 
who were entitled to the benefit of it, the 
two Miss CoUinsons and Mrs. Collinson, 
filed their bill on the 12th of May 1885, 
to have the benefit of the former proceed«> 
ing ; and very many objections were raised 
to the relief which they here pray. First 
of all, it is said, this deed was, in fact, 
executed for a consideration, which is not 
stated in the deed, but which consideration 
was the real ground on which the deed 
was executed, and that the duty which 
was undertaken by Mrs. Collinson was 
never performed, in pursuance of the con- 
tract: next, it is stated, that this wras a 
deed executed without any consideration ; 
that it was not what is called in this court, 
"a trust executed," but that there was 
something else required to be done ; and 
in consequence of there being something 
else necessary to be done, which was not 
done by the deed, it requires the interven- 
tion of this Court as against the person 
who created the trust, and there being an 
absence of consideration, it cannot be en- 
forced in this court. Then, again, it is said, 
that this suit is not constituted in such a 
way as to be conformable to the ordinary 
rules of this court. 

Now with respect to the first point, as to 
the consideration, which, it is said, was never 
paid, or the duty, which it is said was im- 
plied in that consideration, but was never 
performed, — it does not appear to me, that 
in the present state of the record, and in 
the absence of any cross bill, I can enter 
into that question. I do not think the 
record is so framed as to enable me to 
adjudicate on that question, if there really 
be ^ question of the kind in this case. On 
the second point, after the best considera- 
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don I can give to it, I mast sav, it seems 
to me, that as between Mrs. Collinson and 
the Miss Collinsons, on the one hand, 
and Mrs. Pownall on the other, it is what 
the Court is in the habit of calling ** a 
trust executed." It is a trust in which the 
relation between trustee and cestui que trust 
has been established, so far as depends on 
the person who created that trust. Now, 
certainly it has occurred to me, as a matter 
well worthy of consideration here, how far 
the peculiar situation of a married woman 
ought, in the consideration of this Court, 
to entitle her to that species of protection 
which at law, in cases of legal obligations 
on contracts for indemnity, is actusdly af- 
forded to a person who enters into such a 
contract. If there be a legal obligation to 
afford an indemnity, I apprehend that, on 
an action to have the benefit of the legal 
obligation, a court of law would consider 
whether it had been entered into for a 
valid consideration or not ; and it has oc- 
curred to me, whether something analogous 
to that might not be introduced by a court 
of equity into the consideration of a trust 
of this nature. A declaration of trust 
has, in a court of equity, the same effect 
^ as a transfer of the legal estate, or as 
the vesting of a legal interest has in a 
court of law. The transaction being com- 
plete, is not to be disturbed for want of 
consideration ; and if this had rested on the 
agreement alone of Mrs. Pownall, if there 
had been an agreement not conferring a 
legal interest, as far as the term ** legal in- 
terest" is applicable to cases of this nature, 
if it had been a contract to be executed by 
the adjudication of this Court, as in a case 
of specific performance, I am then of 
opinion that, in the absence of all consider- 
ation, there could not have been a specific 
performance ; but if there has been that 
done in this deed, which in the case of a 
legal interest would confer the estate, then, 
I apprehend, the want of consideration does 
not prevent this Court giving it effect; 
and this, I think, on the consideration of 
this deed, to be really the effect of it. 
The question, whether something is to be 
done, that is, whether a trust is executed 
or executory, in cases of this riature, is to 
be considered between the person creating 
the trust, and the person claiming the be- 
nefit of the trust. It is not to be consi- 



dered between either of thoae persons and 
a stranger, to whom the subject of the 
trust may afterwards have been given. 

Thinking this deed does give such an inter- 
est to the plaintiffs that entitles them to the 
benefit of it, the only question that remains 
is, whether this is a proper mode of bring- 
ing forward that question. I confess it 
does appear to me to be perfectly clear, 
that this is the only mode in which they 
could bring it forward in a proper and sa- 
tisfactory manner. The interest, which at 
the commencement of these proceedings, 
and during their progress till the decree, 
was vested in Mrs. Pownall, was trans- 
ferred to the persons to whom she executed 
the power of^appointment, and her interest 
passed to them. This was not mentioned 
at the hearing. If it had been, I think, 
that the hearing would have been post- 
poned, because it would then have appeared 
there were persons interested not before 
the Court. But it does appear to me to 
be quite in conformity with ordinary prin- 
ciples, that in respect of that transfer of 
interest there should be a bill filed by the 
parties to have the benefit of the proceed- 
ings, if they are satisfied with the proceed- 
ings that have taken place. There are 
other circumstances that seem to me to 
make it necessary. The original bill was 
filed by the husband and wife and Mr. Cat- 
ling. Mr. Catling was the person who was 
the obligee in the bond; the bond had not 
been assigned, but there was an agreement 
only to assign it, and he was therefore, 
previous to the institution of the suit, the 
obligee of the bond, subject to an agree- 
ment to assign it. He, together with Mr. 
and Mrs. Pownall, partly in respect of her 
separate interest, and partly in respect of 
an interest to which he was entitled in her 
right, commenced and prosecuted these 
proceedings, as her separate interest was 
an interest to be established as against the 
assets of the testator. The residuary le- 
gatees were all made parties, from the par- 
ticular constitution of the suit; and in this 
state of circumstances Mr. Pownall, having 
become bankrupt, was no longer capable of 
prosecuting the suit for his own advan- 
tage ; the suit therefore, not having become 
abated, but (in other language, not adopt- 
ed in this Court, although if it were 
adopted, I am persuaded, it would remove 
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great difficulties),, having clearly hecoiite 
defective in such a way that there was not 
the representation of a material interest in 
tlie cause, it therefore became necessary 
that somebody or other should insti- 
tute proceedings for the purpose of en- 
abling all who were interested in it, to have 
it prosecuted, and to have their rights 
established. I think the bill was not im- 
properly filed, and that the plaintiffs hav- 
ing an interest in the estate of Mr. Ethe- 
ridge, are not improper parties; and the 
plaintiffs are consequently entitled to the 
benefit oi the decree, and of the former 
proceedings. 

There are questions, and important 
questions, as to costs, which may hereafter 
have to be considered. I am strongly — 
most strongly, inclined to think, that if it 
should appear there are any costs occa- 
sioned in addition to the ordinary costs of 
this suit, by the appointment, those costs 
ought not to be allowed out of the general 
estate of Mr. Etheridge, but ought to fall 
on and be paid out of that share of the 
estate of Mr. Etheridge, claimed by these 
parties under the appointment. 



L.C. 



Jan. 



24, 27.> 



BAMNATTNE V. LEADER. 



Bankrupt Act, Section 88 — Construction 
— Power of Attorney, 

The Bankrupt Act declares that no suit 
in equity shall be commenced by the assign 
nees, without the consent of the major part, 
in value, of the creditors who have proved, 
present at a meeting of creditors : — Held, 
that creditors are, under this section, em* 
powered to vote by their attorney duly autho* 
rized* 

The question in this case was, whether 
the consent of the creditors to the pro- 
ceedings in this cause, had or had not been 
regularly obtained, for prosecuting this 
suit. By the Bankrupt Act, 6 Geo. 4. 
c. 16. s. 88, the assignees, ** with the con- 
sent of the major part, in value, of creditors 
who shall have proved under the commis- 
sion, present at any meeting,^* are empower- 
ed to compound debts, or to submit dis- 
putes to arbitration, and declares that "no 



suit in equity shall be commenced by the 
assignees, without such consent as afore- 
said,*' and it provides, "that if one- third 
in value, or upwards, of such creditors, 
shall not attend at any such meeting, 
(whereof such notice shall have been given 
as aforesaid,) the assignees shall have 
power, with the consent of the commis- 
sioners, testified in writing under their 
hands, to do any of the matters aforesaid." 
It appeared, that a meeting of the cre- 
ditors of the bankrupt had been duly con- 
vened, to authorize this suit. The debts 
proved amounted to 160,000/., and credi- 
tors and persons representing them attend- 
ed, whose debts amounted to 101,000/., 
and who sanctioned this suit ; but the 
greater number of the creditors being re- 
sident in Scotland, the principal part of the 
persons who attended were parties merely 
representing creditors in Scotland, under 
powers of attorney, so that the creditors 
who personally attended and voted, were 
admitted to have been less than one-third 
in value ; and the question was, whether 
the consent of those creditors present by 
attorney, was valid under this section of 
the act. 

The suit having been commenced — 
Mr. J, Russell on behalf of Mr. Belcher, 
the official assignee, whose name had been 
used as co-plaintiff by the creditors' assig- 
nees, moved that his name might be struck 
out of the bill, contending, that the act 
required that the creditors themselves 
should " be present at the meeting," in 
order to assent to a suit, and that the pre- 
sence of their attornies was not a sufficient 
compliance with the terms of the act. He 
argued, that where a party was doing an 
act which affected his own interests alone, 
and which flowed out of his own rights, 
he might delegate those rights or power ; 
thus, he might authorize another to exe* 
cute a deed for him ; but where the power 
was given by statute, and affected the 
rights of others, then he could not delegate 
it, except the statute expressly gave him 
the power : — that the consent mentioned 
in the 88th section bound the interests of 
all the creditors present or absent, and to 
delegate such a power would be as absurd 
as to vote by deputy for a member of par- 
liament. Again, a creditor could not be 
said to be " present at such meeting" in 
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England, if de facto in Scotland, and the 
particular provision made for the case, 
where one-third of the creditors *' should 
not attend any such meeting," shewed that 
a corporeal presence was intended by the 
act: — that it was meant that the parties 
should, at such meeting, consider and dis* 
cuss the propriety of the contemplated 
proceedings ; and it was necessary, there- 
fore, that every person should be present, 
in order to have the means of judging of 
the prudence of commencing a suit. That 
where the act intended creditors to act by 
attorney, it expressly provided for it, as 
in the 61st section, where persons sre em« 
powered to vote for assignees by attorney. 
Mr. G, Richards, contril. — It has always 
been considered sufficient in practice, if a 
creditor consents to the institution of a 
suit by his attorney lawfully authorized ; 
and as that which a party can do him- 
self, he can generally do by attorney, it 
must be shewn that the act of parliament 
prevents the delegation of power in the 
present instance. The result of allowing 
the objection to prevail, will be, to pre- 
vent all creditors residing at a distance 
from the place of meeting, however great 
their interest may be, from having a voice 
in the question, whether an improvident 
suit should be instituted or not at the ex- 
pense of the estate. The attorney will be 
as competent to deliberate at the meeting 
as the creditor himself; and it is most im- 
probable that the creditor will select an 
incompetent or improper person to reprc'^ 
sent his interests at the meeting. The 
102nd section enacts, *' That at the meeting 
of creditors for the choice of assignees, 
the major part of such creditors there pre^ 
sent" may direct, when the money arising 
from the bankrupt's estate shall be paid 
in; but, on referring to the 61st section, 
the creditors there present may be repre- 
sented by attorney. This shews what the 
meaning of the legislature was. The same 
remark applies to the ISSrd section, where 
the words " assembled at such meeting** 
and "there present" occur. The 135th 
section directs that the act shall be con- 
strued beneficially for creditors, and that 
the then present practice in bankruptcy 
shall not be altered. He cited Ex parte 
Lewellyn{l). 

(I) lDea.474. 



Mr. RttiseUj in reply, observed that the 
right to vote by attorney in cases of com- 
position under the ISdrd section, was ex- 
pressly given by the ld4th section of the 
Bankrupt Act ; and where a delegation 
was intended, it had been expressed. 

January 27. — The Lord Chancellor* 
— ^The question raised on this motion was, 
whether that which is authorized to be 
done by the 88th section of the Bankrupt 
Act, might be carried into effect by the 
authority of the creditors acting through 
the means of powers of attorney. The 
provisions of that section relate to assent- 
ing to suits and compromises, and also to 
various other acts which the majority of 
the creditors are authorised to assent to, 
leading to certain consequences indemnify- 
ing the assignees and authorizing the suit. 

Now, in considering this, I must take it 
for granted, that the power of attorney is 
large enough ; I must assume it was large 
enough to embrace the act in question ; and 
I find the forms and powers of attorney 
given in the books of practice, in terms, 
include this particular act. I take it for 
granted, therefore, either the power of at- 
torney in this case did include the act in 
question specifically, or was in terms large 
enough to embrace it. 

Now, the object of that section is not 
only to prevent assignees from iraprovi- 
dently dealing with the estate without the 
controul of the creditors interested, but in 
certain cases effectually to give the assig- 
nees protection, if their acts are afterwards 
questioned, and to give the creditors a 
power of interfering and regulating those 
transactions which might affect the interest 
of the estate at large. Now, it is obvious, 
that if the creditors are not able to act 
under powers of attorney, a great part of 
the object of that section will be defeated ; 
it Would in many cases give a resident 
minority a power of controuling the ma- 
jority, if the personal attendance of the 
creditors be required; and in some cases, 
if one-third of the whole in value are 
required to be present, it must prevent 
anything being done under that section at 
all, because, if two-thirds of the creditors 
lived at such a distance as to make their 
personal attendance impossible, there would 
never be the portion of the creditors which 
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is necessary to give a sanction to the act 
in question, present; it is obvious it would 
be productive of great inconvenience, and 
in many cases defeat the purposes of the 
section altogether. But it was said, I ought 
not to hold that the creditors roight act 
under powers of attorney, because it is 
contrary to principle, that a man should 
be able by his deputy to do an act which 
will affect the interest of others. Now, 
the act in question, although it does in its 
consequences affect the interest of others, 
is in itself, an act on the part of the cre- 
ditor alone ; it is his act, and his assent in 
respect of the debt which he has proved, 
and an assent, therefore, in respect of the 
interest he has in the estate, to certain acts 
contemplated, to which the assignees ask 
the assent of the creditors to enable them 
to perform. 

Now, there is no doubt that the act is 
of a description which would ordinarily be 
capable of being performed under a power 
of attorney. The act is the act of a cre- 
ditor assenting to a certain thing being 
done affecting his interest, and in the ordi- 
nary exercise of a power of attorney, it 
would undoubtedly be competent for the 
attorney to deal for his principal in the 
particular case intended to be provided for 
by that section. The question, therefore, 
is, whether on looking at the whole of the 
Bankrupt Act together, there be anything 
in it to exclude the ordinary exercise of 
the authority delegated by the power of 
attorney. 

Now, it appears there are four cases in 
the act, in which this species of delegated 
authority is contemplated, and in certain 
terms specifically provided for: the first 
is, the choice of assignees; the 61st section 
provides for the choice of assignees, and 
there it is expressly provided, that persons 
authorized by powers of attorney from the 
creditors, may vote, and it is argued, that 
as there is there an express authority to 
act by power of attorney, it leads at 
least to a conclusion that where it is not in 
terms given, the act did not intend that 
a power should be so exercised ; but it is 
obvious that a power of voting by proxy 
for the election of persons who are to re- 
present the interest of all the creditors, 
and to take care of the whole estate, is a 
different thing from assenting in respect of 



the particular debt of the particular cre- 
ditor, to a proposition of the assignees. 

The next is signing the certificate. Now 
that also, like the assenting to or dissenting 
from the institution of the suit, or any 
other act contemplated by the 88th section, 
is an act, which in its consequences would 
affect the rights of other creditors, but 
still it is in itself the assent only of the 
particular creditor; and by the 102nd sec- 
tion, it is to be signed by a certain pro- 
portion in number and value of the credi- 
tors who have proved debts. Now, that 
section which directs what proportion of 
the creditors are to sign the certificate, in 
order to give it validity, does not describe 
what creditors are to sign, except that they 
are to be creditors who have proved ; it 
dues not include, nor in terms exclude a 
creditor, who, being absent, purposes to 
sign by power of attorney ; but then the 
124th section assumes that they have such 
a power, but does not give it; it only 
prescribes the evidence which is to prove 
the authority, if the authority be from a 
creditor in England, and certain other 
evidence, in the event of the creditor be- 
ing abroad, and whose execution of the 
authority, therefore, is to be proved in a 
different manner : so tliat, looking at these 
different parts of the sections of the act^ 
particularly the last, where the two acts 
are similar in their nature, it is clear, that 
in the last, the act contemplated that, with- 
out an express authority, the creditors 
might sign by means of their attorney ; and 
it would obviously be inferred thai there 
being no express provision one way or the 
other in the 88th section, the same rule 
applies to acts to be done under the 88th 
section. 

Then, it is said that the 88th section 
requires, in terms, the consent of the ma- 
jority of the creditors present at any meet- 
ing, which, it is contended, excludes cre- 
ditors absent from acting by attorney. 
Whether that be a just construction of the 
terms of that section, is not necessary at 
present, I apprehend, to be considered, 
because there are other sections of the 
same act which put a construction on the 
use of the term '* present." The 6 1st section 
having given the creditors present at the 
second meeting, but absent at the first, a 
right to vote by attorney in the choice of 
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assignees, the 1 O^nd ' section directs, 
that at the meeting -of creditors for the 
choice of -assignees, it shall be the major 
part in value, of the creditors then present ; 
which roust mean the creditors voting in 
the choice of the assignees, who by the ex- 
press authority of the act might be creditors 
present by the means of their attorney, to 
direct where the money shall be kept. It 
appears, therefore, that of the three acts 
of a similar nature, authorized by the act of 
parliament, namely, the assenting to a suit 
being instituted, the directing the custody 
of the money, and the signing of the certi- 
ficate, the act clearly recognizes the right 
of the creditors to act by attorney in two 
of them, namely, directing where the money 
shall be kept, and signing the certificate; 
and in neither does it directly give the 
particular power, and in the former, it 
treats creditors so acting by attorney, as 
creditors present; it is, therefore, a fair 
inference, that in the third, namely, the 
authorizing the suit, a similar provision 
was intended, although the section speaks 
of creditors present. I have before said 
that I considered the act was in its nature 
one capable of being performed under a 
power of attorney, and it would require a 
positive enactment, or fair inference of a 
contrary intention, to contradict the object 
of the act; so far from finding any such 
enactment or inference, I think all the fair 
inferences from the act are in favour of 
the right to vote by power of attorney. 

I am therefore of opinion, that the cre- 
ditors described in the 88th section, include 
creditors acting and present by attorney 
voting under powers of attorney. 



M.R. ^ 
Mar. 7, 1837. ^^^^«*^ ''• t«« ^^n^on 
Feb. 13, 1838. i i>ock company. 

Principal and Surety — Release of Surety 
— Costs. 

Sureties who had entered into a bond for 
the due performance of certain works by their 
principal, held to be released, by reason of 
larger payments tlian those authorized by the 
terms of the contract having, without their 
concurrence^ been made to the principal, be^ 
fare the completion of the works. 



Many of the circumstances relating to 
this case, will be found in our reports of 
Crowfoot V. the London Dock Company {\\ 
and also in Warre v. Calvert (2). 

The bill, in this case, was filed by E. S. P. 
Calvert, as legal and personal representa- 
tive of Richard Laycock, deceased, and by 
Thomas Warburton, against the London 
Dock Company, Isaac Solly, stated to be 
their treasurer, and other persons, being 
the executrix and executors of James 
Warre, deceased ; and it prayed for a de- 
claration that the plaintifi and the estate 
of Laycock were in equity released and 
discharged from the bond in the bill men- 
tioned, or else that the London Dock Com- 
pany has not, by breach of the condition, 
sustained any damage, from which, in 
equity, the company or the representatives 
of the obligee on their behalf, ought to be 
permitted to put the bond in suit against 
the plaintiffs, and that the defendants might 
be restrained by perpetual injunction from 
all further proceedings at law against the 
plaintiffs, respecting the matters in the bill 
mentioned. 

The case was, that by a contract in writing, 
dated the 29th of September 1829, Robert 
Streather, a builder, agreed with James 
Warre, the treasurer of the London Dock 
Company, on behalf of the company, to 
perform certain works which were to be 
commenced twenty days af^er notice, 
and to be completed within twelve months 
from the commencement; that Streather 
was to provide all materials, labour, &c., 
in consideration of 52,200/., and being al- 
lowed to appropriate to his own use cer- 
tain materials mentioned. The engineer 
of the company was to be the sole judge 
of the works, and was to employ compe- 
tent persons to perform the work, if Strea- 
ther failed to do so, and in that case, the 
costs thereof were to be deducted from the 
sum due to Streather under the contract. 
A provision was made for varying the price, 
on any variation being made in the work 
specified in the contract, and Mr. Warre 
agreed to pay 52,000/. by instalments, viz. 
three-fourths of the cost of the works cer- 
tified to be done every two months, and 

(1) 4 Law J. Rep. (n.s.} Ezch. 267 ; s. e. 2 Cr. 
& M. 637. 
(f) 6 Law J. Rep. (n.s.) K.B.219. 
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the remaining one-fourth within one month 
after the full completion of the contract. 

On the 3rd of November 1829, Mr. 
Streather, and Mr. Warburton and Mr. 
I^aycock, aa his sureties, executed to James 
W'arre, as treasurer of the company, their 
joint and several bond, for the sum of 
5,000/., conditioned to be void if Streather 
ahould well and truly observe, perform, 
and keep the covenants, promises, articles, 
matters, and things mentioned and con- 
tained in the agreement or contract, which, 
on the part of Streather, were and ought 
to be performed according to the intent 
and meaning of the contract. 

Notice having been given, Streather 
commenced the works on the 28th of De« 
cember 18S9, but did not complete them 
in twelve months, or before the 28th of 
March 1831, to which day, the time for 
completing the works was enlarged, with 
the consent of Mr. Warburton and Mr. 
Laycock. The time having expired, the 
liondon Dock Company gave notice to the 
sureties that they would be called upon to 
pay the 5,000/. under the bond. On the 
ISth of April 1831, Streather quitted the 
works, and left the company in possession 
of engines, implements, and materials of 
great value belonging to him. He soon 
afterwards became bankrupt, and his as- 
signees brought an action of trover against 
the company, for the engines, implements, 
and materials of Streather, in their posses- 
sion (3): in the action, and the proceedings 
under a reference, which grew out of it, 
the assignees established their title to re- 
cover 316/. ; but the bankrupt, Streather, 
appeared to be indebted to the company 
in a sum exceeding 8,000/. The company 
alleged that they had sustained damage to 
the amount of more than 7.000/., by the 
default of Streather, and in January 1835, 
they caused actions to be brought against 
the sureties, to recover the full penalty of 
the bond. And in the particular of their 
demand, they stated that they had made' 
payments on account of the contract, to 
the amount of 49,(>19/. 5;., and in com- 
pleting the works, 18,875/. 5s, 2</., making 
together 68,494/. 8«. 2d. That there had 
become due to Streather on the contract, 

(3) Crowfoot V. the LoDdon Dock Company, f 
Cr.& M. 637; t. c. 4 Law J. Rep. (n.8.) Escb. 
267. 

New Sebtes, VII.—Chamc. 



52,200/., for varied or increased work 
3,721/. 16«. 8(/.,and for the engine, imple- 
ments, and materials he had left 4,857/. 
3s, 9d„ making in all 60,779/. Os. 5d. 
And they represented the difference, or 
7,705/. 7s, 9(/., as the amount of their loss 
sustained by the non-performance by Strea- 
ther of his contract. 

Under these circumstances, the plaintiffs 
in March 1835 filed their bill, and after 
alleging that the referee in the action of 
the assignees against the company, had 
stated, that although the payment made to 
Streather amounted to 49,619/., the value 
of the work done by Streather was only 
36,429/., they charged, that in executing 
the bond, the sureties considered, and had 
a right to consider, that the company, until 
the entire performance of the contract, 
would have retained in their hands so much 
of the contract price, as by the contract 
they were entitled to retain as a security 
for the due performance of the rest of the 
contract; and that the company, by advanc- 
ing to Streather more than they were bound 
to do, deprived the plaintiffs of the benefit 
of that security, and thereby in equity^ 
released them from the bond, or at least 
could not equitably recover against the 
plaintiffs any loss which they might have 
sustained, by making such advances, and 
ought not to be permitted to sue the plain- 
tiffs on the bond, for if they had not made 
such advances, they would not have sus- 
tained any loss by the non-performance of 
the contract. 

The common injunction was obtained 
for want of answers, and no motion was 
made either to dissolve it, or to extend it 
to stay trial. The actions were tried on the 
20th of February 1836, and the plaintiffs 
there obtained nominal damages. But the 
plaintiffs in the action, who were the de- 
fendants here, applied to the Court of 
King's Bench to increase the damages, 
and the plaintiffs prosecuted the present 
suit to a hearing. The cause came on to 
be heard on the 7th of March last, before 
the application to the Court of King's 
Bench had been disposed of. On that ac- 
count the hearing was postponed, but the 
proceedings in the King's Bench having end- 
ed in an order that the verdict should stand, 
the cause was brought on again ; and what 
was now asked was, that the common in« 
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junction which had been granted, might be 
made perpetuali and that the defendants 
might pay the costs of the suit. 

Mr, Tintieyy Mr. Kinderslei^, and Mr. 
Roupellf for the plaintiffs, contended, that 
the defendants, by making advances to 
Streather, of more than two-thirds of the 
value of the work done, had thereby re- 
leased the sureties ; and they asked for the 
costs of the proceedings both at \^v( and 
in equity. 

Mr. Pembertont Mr. PhilUmore, and Afr. 
Bluntf for the defendants, contended, that 
the sureties had not been released, and 
that the plaintiffs having ^ defence at law, 
were not justified in filing a bill in this 
court, especially as the question betweeQ 
the parties was a mere legal question ; and 
that, the point of law having been decided, 
and nominal damage^ awarded, there was 
no reason to make any decree whatever. 

February 13, 1838. — Lord Lanodale 
[after stating the principal circumstances 
of the case]. — The defendants did not dis- 
pute that their advances to Streather ex- 
ceeded the sums which they were bound 
to advance under the contract ; but they 
said that increased advances were made 
for the purpose of giving Streather increas- 
ed facility to perform the contract ; and 
they alleged that the performance of the 
work by Streather was impeded by the 
want of funds, and that by the advances 
made to him, he was enabled to do mor^ 
than he would have done, and that to assist 
him was to assist his^' sureties, and that it 
was only for the purpose of affording that 
.assistance that the company did more than 
they were obliged to do. 

The argument, however, that the ad- 
vances beyond the stipulations of the con- 
tract were calculated to be beneficial to 
the sureties, can be of no avail. In almost 
every case where the surety has been re- 
leased, either in consequence of time being 
given to the principal debtor, or of a com-^ 
promise being made with him, it has been 
contended, that what was done was bene- 
ficial to the surety, and the answer has 
always been, that the surety himself was 
the proper judge of that. No arrangement 
different from that contained in his contract 
is to be forced upon him ; and bearing in 
mind that the surety, if he pays the debt. 



ought to have the benefit of ail t^e securi- 
ties possessed by the creditoirs, the quesr 
tion always is, whet;her what has been done 
lessens that security. 

In this case, the company were to pay 
for three-fourths of the work dope every 
two months ; the remaining one-fourth 
was to remain unpaid until the whole was 
completed, and the effect of this stipuUtioB 
was, at the same time, to urge Streather to 
perform the work, and to leave in the 
hands of the company, a fund wherewith 
to complete the work, if he did not, and 
this did materially tend to protect the sure- 
ties. What the company did, was calcu- 
lated to make it easier for Streather to 
complete the work, if he acted with pru- 
dence and good faith, but it also took 
away that particular sort of pressure^ 
which, by the cojitract, was intended to 
be applied to him, and the company, in? 
stead of keeping themselves in the situation 
of debtors, having in their hands one- 
fourth of the value of the work done, be- 
came creditors to a large amount, without 
any security ; and under these circum- 
stances, I think their situation with respect 
to Streather, was so far altered* that the 
sureties must be considered di^chnrged 
from the suretyship. I think, therefore, 
that the plaintiffs are entitled to have the 
injunction made perpetual, and that they 
are also entitled to the costs of this suit. 

The plaintiffs appear not to have a com- 
plete legal defence, though they had a de- 
fence to reduce the damages to a nomnal 
amount. They would not, however, anti- 
cipate the result of the action. They had 
an equitable defence, and under the circum- 
stances of the case, if an application bad 
been made for the purpose, I do not think 
that the plaintiffs in equity would have 
been ordered to give judgment; and afler 
the verdict for nominal damages, the ap- 
plication made to the Court of King's 
Bench, by the plaintiffs at law, made it 
important for the defendants there to pro- 
ceed with their bill in equity. Upon the 
whole, I am of opinion, that the plaintiffs 
are entitled to have the injunction made 
perpetual, and that they are also entitled 
to the costs of this suit. 

Decree accordingly. 
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WAKE V, PARKER. 



M.R. 
Jan. 15t SO. 

Husband and Wife — Separate Estate — 
Demurrer — Misjoinder of Plaintiffs. 

A Wl filed by a husband and wife, in re- 
^ci of the mfe^s separate estate^ is demurs 
fable. Leave to amend, by making the hus- 
ftttYMl a defendant, was, horvever, given. 

The tedfator, in this cause, devised and 
bequeathed an ec^nal fifth part of his reaf 
estate, and of his residuary personal estate, 
to the plaintiff Mrs. Wake, the wife of tlie 
j^laintiff Mr. Wake, for her separate use, 
without power of anticipation, for her life, 
sind after ber deatli, to her children in 
equal shares. The will contained no gifV 
to Mr. Wake. 

This bill was filed by Mr. and Mrs. Wake 
^nd their children, two of them heing in- 
rfents, suing by Mr. Wake as their next 
i^iend, against the trustee and executor, 
^nd the other devisees and legatees of the 
-real estate and residuary personal estate, for 
an account, and for payment to Mrs. Wake,- 
of her share of the rents, and for an invest- 
ment of the share of the residuary personal 
estate, which was given to her for life, and 
nfier her death to hef children, and for 
other purposes. 

To this bill, two of ihe defendants, both 
of whom were residuary legatees, and one 
of whom was trustee and executor, put in 
a general demurrer for want of equity. 

j/l/r* Kindersley and Mr, Bacon, in sup- 
port of ^e demurrer^ contended, that the 
husband and wife ought not to be permitted 
to sue together for the wife's separate es- 
tiitef as their interests were conflicting ; — 
that this bill must be regarded as the IhII 
of the husband alone — Paulet v. Delaval 
(1), and Hughes v. Evans (2), and would 
not prevent the wife filing another bill — 
Reeve v. Dalby(8). In Sigel v. Phelps (4), 
the Vice Chancellor was of opinion, that a 
husband was improperly joined as co- 
plaintiff with his wife, in respect of her 
separate estate. They also argued, that 
the husband having no interest in the sub- 

(1) 9 VeC 8811. 666, 
<S> 1 Sipn. 8c Stu. 185. 

(3) S Sim. & Stu. 464. 

(4) 7 Sim. 939; and see Owden v, Campbell, 6 
Law J. Rep. (n.s.) Chane.Sll. 



ject-niatter of the suit, there was a mis- 
joinder of plaihtiffs, which rendered the 
bill demurrable — The King of Spain v. 
Machado (5). 

Mr, Pemberton and Mr, Tillotson^ in sup- 
port of the bin, contended, that the effect 
of making the husband a defendant, would 
be merely to increase the expense of the 
suit, without affording any practical advan- 
tage ; that the wife had a right to name any 
next friend, and it had been constantly the 
practice to make the husband the next 
friend ; and that no reason existed why Iicr 
husband, who, by the bill admitted her 
separate right, should not undertake the 
duty of next friend. In Smyth v. Myers (C), 
Sir John Leach, on an application to strike 
out the husband*s name as next friend, 
and make him co-plamtifT, said, " that by 
joining his wife as, co-plaintiff, he would 
admit the statement in the bill, that it was 
^e separate property of the wife ; and that 
it would answer all the purpose of making 
him a defendant." They urged, that when 
the property had been recovered, the Court 
would protect the interests of the wife, as 
in Simons v. Horwood{7), 

Mr, Kindersley,in reply, contended, that 
Simons v. Norwood confirmed the principle 
he had contended for, as the Court, in a late 
stage of the cause, saw the difficulty ; but 
the parties in that cause had not, by the 
answer, taken the objection for misjoinder, 
as they ought, in order to have msisted on 
it at the hearing — Rdffiiy v. King (8) ; — 
that according to the authority of Smyth 
V. Myers, the husband might be boond, if 
made a co-plaintiff, but that it did not fol- 
low, that the wife would be precluded from 
filing another bill. 

The Master of the Rolls — [after stat- 
ing the circumstances of the case, proceed- 
ed :] — Courts of equity have, from an early 
period, permitted married women to sue for 
their separate estates by their next friend, 
and to make their husbands defendants; 
and a married woman, as to her separate 
estate, being considered as a feme sole, the 

(5) 4 Ru8s. Sf5 ; nnd for other cases on mis- 
joinder, see 6 Law J. Rep. (n.8,) Chanc. 93, n. 

(6) 3 Mad. 474. 

(7) 1 Keen.r. 

(8) 1 Keen, 601; s. c. 6 J.awr J. licp. (n.<.) 
Cbanc. 87. 
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Courts have acted upon the principle, that 
in the prosecution of such suits, her autho- 
rity and consent should he necessary, and 
should be given and continued, indepen* 
dently of her husband ; and accordingly, 
it is said, in Andrews v. Craddock (9), that 
if such a bill be filed without the authority 
of the wife, the same may, upon her affi- 
davit of the matter, be dismissed; and 
from the case o£ Lawley v. Halpen{\0\ it 
appears, that if the wife has reason to think, 
that the next friend appointed by herself 
colludes with her husband, she may for 
that reason have her next friend changed, 
on procuring security to be given for costs. 
Now, a suit instituted and carried on by 
the husband and wife, has been considered 
as the suit of the husband alone, and pritnd 
facie, at least, the wife cannot be said to 
have any controul or authority over it ; she 
may possibly have authorized her husband 
to prosecute the suit ; but in the absence 
of anything to shew that she had done so, 
the suit must be considered as the suit of 
the husband. It has, undoubtedly, been 
very usual to file such bills, and many de- 
crees have been made without objection, 
in suits instituted by the husband and wife 
for the wife's separate estate, the Court it- 
self taking care that the separate estate 
of the wife, recovered in such suits, shall 
be protected from the husband. Thus, in 
Grijfith V. Hood(} 1 ), the bill was filed by the 
husband and wife, for the separate estate of 
the wife. Lord Hardwicke said, "Where 
there is anything for the separate use of 
the wife, a bill ought to be brought by her 
next friend for her, otherwise it is her 
l\usband*s bill. However, there have been 
many cases of such bills, and the Court 
has taken care of the wife, and ordered 
payment to some person for her ;" and in 
that ^ase, he ordered the interest of the 
money, which w*as to be invested, to be 
paid to the wife, or some person autho- 
rized by her for her separate use; and 
it is in this way that the Court now com- 
monly acts in such cases ; and it does not 
appear that any valid objection can be 
made to the practice. If the amount of 
the sum recovered be all that the wife is 
entitled to, and if the sum so recovered be 

(9) Gilb. 36 ; ».c. Prec. in Cliauc. S76. 

(10) Baiib. 310. 
^U; 2 Ves. sen. 45if. 



secured to her separate use, she has all 
that she could obtain in any suit, and could 
make no further or renewed claim against 
the accounting party, who had been com- 
pelled by the suit to satisfy her demand.* 
In the case of Chesslyn v. Snntk{12)f where 
stock was settled to the separate use of a 
married woman, and af^er her death for 
her husband absolutely, Sir W. Grant, in 
a suit instituted by the husband and wife, 
decreed a transfer of the stock to the hus- 
band, on his giving personal security for 
the same; and I think, that many cases 
have occurred of suits by husband and 
wife, in which the wife may have seemed 
to require protection from the husband, 
and yet decrees have been made without 
objection. 

Nevertheless, whenever the attention of 
the Court has been drawn to the subject, 
such suits have always been considered to 
be the suits of the husbands, and to be in- 
stituted and prosecuted by them, and under 
their influence. The husband having the 
power to use his wife's name, may file the 
bill without her knowledge, and may pro- 
secute it in a manner not favourable to her 
interests. If the wife's claim be not of a 
liquidated or specific sum, but of a sum to 
be ascertained by an account, though the 
Court might, and certainly would, protect 
her in the enjoyment of the sum recovered 
upon the account, that sum might not be 
the just amount of her right, because the 
account taken under the proceedings may 
not have been properly taken ; and if the 
principle be as I think it is in those cases, 
that the wife is as to her separate estate 
entitled to prosecute the suit by hes own 
authority, independently of her husband, 
there seems to be no reason why a auit 
instituted by her husband should bind her; 
why she may not at any time institute a 
new suit for the same matter by her next 
friend ; or why a decree (not being a decree 
for a specific sum, secured by the Court 
for her separate use, and there being no' 
evidence, that it was prosecuted with her 
consent and authority,) should be a bar to. 
a new suit, instituted by her next friend. 

It is true, as was stated by Sir John 
Leach, in Smyth v. Myers, that the hus- 
band, by joining the wife as a co-plaii^-. 

^12) 8 Ves. 183. 
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tifr, admits that tba property sought to he 
recovered or secured is the separate pro- 
perty of the wife ; but the wife appears to 
be further entitled to have the amount of 
the sum to be recovered or secured ascer- 
tained by a proceeding of her own, inde- 
pendently of her husband, and the party 
sought to be charged is entitled to be pro- 
tected against a subsequent independent 
claim of the wife; and in the subsequent 
cause of Hughe* v. Evam^ Sir John Leach, 
upon the authorities of Griffiih v. Hood and 
Paulet V. Delaval, there cited to him, stated, 
that where the husband and wife join in the 
suit as plaintiffs, or answer as co-defen- 
dants, it is to be considered as the suit or 
defence of the husband alone, and that it 
will not prejudice a future claim by the 
wife, in respect of her separate estate ; and 
on that opinion he acted m Reeve v. Dolby, 

It was argued, that these authorities do 
not apply to cases in which there is no dis- 
pute between husband and wife ; but in 
considering them, I think that they do 
not admit of that limitation, and it is ne- 
cessary to regard the interests of all parties 
— not only ought the wife to be protected 
in the enjoyment of her separate property, 
but the parties also who are sued ought to 
be protected against concurrent or consecu- 
tive demands of the husband suing in the 
names of himself and his wife, and of the 
wife suing by her next friend. If such 
suits were allowed, it is obvious that great 
oppression might be practised by the hus- 
band and wife acting in concert together. 

It is, I presume, for reasons of this na- 
ture, that the Vice Chancellor has, in 
several instances, the notes of some of 
which I have seen, made orders to amend 
bills filed by the husband and wife, for the 
separate estate of the wife, by making the 
husband a defendant, and inserting the 
name of a next friend for the wife as plain- 
tiff; and in the case of Sigel v. Phelps^ 
he intimated his intention to dismiss the 
bill, if the defendants would not consent to 
a decree ; and it is for the same reason 
that I have, though I admit with reluctance, 
come to the conclusion, that I ought to 
allow this demurrer: — I say, with reluc- 
tance, because I think that suits thus 
constituted are of familiar occurrence, and 
I am aware that many decrees have been 
nisde in such suits, without any inconve- 



nience arising. I think, also, that in cpses 
in which the husband and wife are not hos- 
tile, very little, if any, additional security 
is obtained for the wife, by the appoint- 
nent of a next friend, the probability being, 
that in such cases the next friend is ap- 
pointed by the wife on the recommenda- 
tion of the husband. If a bill, by husband 
and wife, for the wife's separate estate, 
were brought to a hearing, if the separate 
estate consisted of a specific sum recover- 
ed and payable, and capable of being se- 
cured to the separate use of the wife, I 
should think that a decree ought to be 
made ; and in many other cases I appre-' 
hend, that, with no more attention than the 
Court owes to the suitors, effectual means 
might be employed to ascertain whether 
the suit was carried on with the free con- 
sent of the wife, and to secure the defen- 
dant from any further claims on her part. 
But, confining myself to the present case, 
in which my attention must be exclusively 
directed to the statements made in the bill, 
in which the objection is made by the de- 
fendants at the earliest period in the causey 
and in which the separate estate of the 
wife partly consists of a sura to be ascer- 
tained by account, I think myself bound 
to give effect to the objection. I, there- 
fore, allow tlie demurrer ; but I think that 
no costs should be given ; and I give leave 
to amend, by striking out the name of Mr. 
Wake as plaintiff, and as next friend of his 
infant children, and making him a defen- 
dant, and by inserting the name of a next 
friend to the wife and infant children. 



Jan. 2%, 31.} •"»""••"««"• 

Devise — WiU — Comtructum — Trust. 

. A testatrix devised a copyhold messuage^ 
with the furniture therein, to trustees, **upon 
trusty to pay the rents, issues, and profits of 
the said hereditaments to A. for Ufe for her 
separate use*' but the testatrix declared no 
trusts of the furniture: — Held, that A. was 
not benefcially interested in the Jurniture. 

A devise '* amongst my partners, who 
shall be in co-partnership with me at the 
time of my decease, or to whom I may have 
disposed of my business,*' is a good devise. 



Digitized by 



Google 



QG 



CASES IN CHANCERY 



although the devisees may be afl&rwafds con- 
stituted by an act reqmiring none of the so- 
temnities necessary under the Statute of 
Frauds. 

A testatrix indorsed a note of hand to 
A. Bf a married nfoman, and inclosed it in 
a letter to her, stating, that she had given 
H to A. B, for her sole use and benefit, 
indejiendent of her husband, for the express 
purpose of enabling her to present to either 
branch of her fatfiily any portion thereof as 
A, B» might consider prudent ; and in the 
event of A. B's death, she emporvered her fo 
dispose thereof by nnll or deed, to those, or 
either branch of the family she might con- 
iider most deserving thereof: — Held, that 
A, B, took on trust, and not beneficially, 

Tbiaf was an appeal fVoVn the decision 
of the Master of the Rolls, which will be 
found reported in the 6 Law J. Rep. (n.s.) 
Ghanc. 254. 

Sir C, Wetherell, in support of Mrs. 
Sargoh*s appeal. 

Mr, Ttnney, Mr, Wakefield, Mr. Temple, 
Mr. Befhell, Mr. Teed, Mr, Richards, and 
several other counsel, on behalf 6f the 
numefou? parties to the suit. 

The following cases were cited : — 
Habergham v. Vincent, 4 Bro. C.C. 353, 
Rose V, Cunynghame, 12 Ves. 29. 
Whytallv. Kay, 2 Myl. & K. 765; s. c. 

8 Law J. Rep. (n.s.) Chanc. 94. 
Meredith v. Heneage, 1 Sim. 542. 
Benson v. Whittam, 5 Sim. 2^. 
Curtis V. Rippon, 5 Mad. 434. 
Seile V. Moore, 1 Sim. 534. 
Sandford v. Raikes, 1 Mer. 646. 
Wood V. Cox, 2 Myl. & C. 684 ; s. c. 

5 Law J. Rep. (n.s.) Chanc. 5G1, 

6 ibid. 185, 366. 

Jan. 81. — The Lord Chancellor. — 
There were three questions raised on this 
appeal. 

The first was, whether the furniture and 
effects in the copyhold premises were be- 
queathed, with ihe copyhold premises, for 
the benefit of the parties to whom the 
copyhold premises were devised ; and I 
think that they were not. They are in- 
cluded in the gift to the trustees, but the 
ti*usts are d^eclared only of the heredita- 
ments, and of the rents, issues, and profits 
thereof; and the power of sale is given, 



riot to the personal representatives, but to 
the heirs and assigns of the survivors of 
the trustees. It is true, that in one part 
of the will, the words *' hereditaments and 
premises" are used, but that is after the word 
" hereditaments" has, in more instances 
than 6Tie, been used by itself. It is probable 
that the testatrix intended the furniture and 
effects should accompany the copyholds, 
but she has omitted to declare such to be 
her intention. I am, therefore, of opinion, 
that they are not included in the gi^. 

The second question is, whether the ul- 
timate devise of the premises in Little 
Queen Street, and 6ther piremises, is' void 
under the Statute of Frauds, or for uncer- 
tainty. This point was pressed with much 
earnestness at the bar ; and it is out of 
deference to the earnestness of counsel that 
I have paid more attentfon to this question 
than I should have thought it necessary to 
do from any difficulty I have felt on the 
point itself. Th^ devise is to trustees to 
keep the preAiises in repair, and insure 
them, and, subject thereto, to pay the rents 
to the testatrix's sister, Mary Innell, during 
her life, and after her decease, in trust, to 
dispose of and divide the same unto and 
amongstf hef partners, who should be in 
co-partnership with her at the time of her 
decease, or to whom she might have dis- 
posed of her business, in such shares and 
proportions as the trustees should think 
fit or deem advisable. She gave her stock 
in trade to her executors to sell, but with 
liberty to the partner or partners who 
should be entitled to her freehold pretnises 
under her will to purchase the same at a 
valuation. She gave the residue of her 
personal estate amongst certain of her 
nephews and nieces, but provided, that 
such of her nephews as should be entitled 
to any beneficial interest under her will, 
should have only one-half of the share of 
the others. 

Upon the first head of objection, namely, 
the Statute df Frauds, it was argued, that 
the will contained no disposition of itself, 
but that it was a reservation to the testa- 
trix of the power of completing the devise 
by investing the intended devisee with the 
charikcter described in the will, and that 
Haberghafn v. Vincent was in point in sup- 
port of that proposition. The difference 
between the two cases is, that the will in 
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Habergka/mv, Fmceut cptitfiipefl no d^ViUe 
of the remainder. It only declared, th^t 
the reniainder should be ibr g^cb person, 
or for such estate, as thf (.estatrix sUo.uJl4 
by deed or any instrument attested by twp 
witnesses appoint. This wfis no disposi- 
tion of the property, but a reservatipj) by 
the will, inoperative till the testator's 
death, to dispose in his lifetime by an in- 
strument not attested according to the Sta- 
tute of Frauds. In the present casci tbe 
disposition is complete ; the devisee^ in- 
deed, is to be ascertained by a description 
contained in the will; but such is t\^e case 
with many unquestioned devises. A d^evise 
to a second or third son, perhaps unborn 
at the time, many contingent devises and 
shifting clauses, are uistanQes of devils to 
devisees who are to be ascertained by 
future events and contingencies ; but such 
person may be ascertained not only by 
future events and contingencies^ but by the 
act of third persons. Suppose a father had 
^wo sons, and that a relation had a power 
of appointing an estate to one of them, 
that the fatib^r made his will, devising his 
own estate to such one as should not b? 
appointee of the other estate, or with a 
shifting clause ; there, the act of the donee 
of the power is to decide who shall take 
the father's estate; but there is nothing in 
the Statute of Frauds to prevent that, be- 
cause the devise by the will is completi^, 
that is, the disposition is complete { the 
intention is fully declaredi though Uie pb- 
ject to take remains uncertain^ If tbjQ 
subsequent act removing that uncertainty, 
and fixing the identity of the devisee w^r9 
to be considered as testamentary in the case 
above referred to, the donee of the power 
would be making or completing the will of 
the father, that is, one man would be 
making another man's will. The act, there- 
fore, is not considered as testamentary ; 
and if not, why should not that act be the 
act of the testator himself? It is objected 
to upon the ground of its being t,estaroen* 
tary ; but if it be not testamentary when 
(li^ne by a stranger, it cannot be so when 
done by the testator. If it were otherwise, 
a testator could not devise lands, nor give 
legacies charged upon lanjs^ to such per- 
son as might be his wife at his death, to 
such children as should be born, or to such 
servants as he might have in his service 



Jk% bis dcAlh* The c^ses of char^ging .t«ga- 
cies generally by the will, and naming thp 
legatees by an unattested instram^iit, carry 
the principle to the greatest length, be- 
cause the subsequent act ascertaining tl^e 
party to take, is also testan^ntary ; but the 
rule is recognized by Lord Rofslyn, in 
Nabergham v. Vviefnt; and in Rote v. 
Cunynghamet Sir William Grant explains 
it upon the prineiple I have alluded to. 
He saysj ** that where the will, duly exe- 
cuted, charges legacies, it is only neces- 
sary to shew that there is a legacy ; the 
moment that character is shewn to belong 
to tbe demand, you shew that it is already 
charged upon the land," His decision in 
that case marks the distinction ; for the 
testator did not charge .his legacies by his 
will, and create, the legatees by a codicil, 
but he devised his estate to pay such Le^ 
gacies as be shauld give by any codicils 
whether witnessed or no.t ; and afterwards 
by an unattested codicil be attempt^ed to 
charge legacies upon the estate ; Sir Wil- 
liam Grant ht^ld he could not do 8Q« be- 
cause pot only was the legatee to be found 
in the codicil, but the will to make the 
i har^e, that not being ibund in the wilU I 
think, therefore, that the objection upon the 
ground of the Statute of Frauds cannot be 
supported. 

Then, as to the uncertainty : I think the 
facts stated in the Master's report clearly 
bring the parties within the description in 
the will. The testatrix, being desirous of 
herself retiring from busine^ss, and having 
nephews and nieces, some of whooci had 
been her partners, gives up the business to 
four, some of whom had been her partnersi 
and others, whom she had then introduced, 
and gives to the four tlie stock in trade, to 
the amount of 1,000/., and by circulars 
introduces to her former connexions these 
four persons, whom she calls her siicces* 
sors. These certainly are the persons to 
whom she had disposed of her business, 
within the meaning of the will. 

Another question remains, of more diffi- 
culty, namely, the 2,000/. This was due 
upon a promissory note of other persons. 
The testatrix specially indorsed it to Sarah 
Sargon, a married woman, for her sole use 
and benefit, independent of her husband, 
for the express purpose of enabling her to 
present to either branch of the testatrix's 
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family any portion of the principal or in- 
terest thereof, a« she might consider most 
prudent. It was not contended, that this 
constituted a trust which could be executed, 
so that the ceHuis que trust could claim the 
benefit. It was therefore either an abso- 
lute gift to Mrs. Sargon, or being for a 
purpose which fails, it reverts to the ori- 
ginal owner, and so constitutes part of her 
estate. If it had not been for the words 
'*her sole use and benefit," there would 
have been, no doubt, an assignment for the 
express purpose of enabling the assignee 
to dispose of it among the testatrix's own 
relations, and it would hardly be contended 
to be a gift for her own benefit. It is to 
be observed, that the words are not for 
her " own use and benefit," as in the case 
of Wood ▼. Cox^ which was referred to, 
but for her sole use and benefit indepen- 
dent of her husband, apparently meaning 
not to describe an extent or quality of be- 
neficial interest, but intending to mark the 
character in which the donee was to hold 
the property, namely ^ as a feme sole, and 
not as dependent on her husband. The 
latter part of the paper strongly confirms 
the character of trust, which, I think, be- 
longs ^ the part I have already consi- 
dered. It provides, that in the event of 
the death of Mrs. Sargon, the author of 
the gift empowers her to dispose of the 
said sum of ^,000^. and interest, by will 
or deed to those of either branch of her 
family she might consider most deserv- 
ing. If the gift had been intended for 
the benefit of Mrs. Sargon, with only an 
intimation of a wish in favour of others, 
not amounting to a trust, this power to 
dispose of it, by deed or will, was wholly 
useless, being a necessary incident to the 
gift itself; but if Mrs. Sargon was to be 
the mere donee of a discretionary power 
in favour of others, the mere depositary 
of a discretion to be personally exercised, 
then it was natural and proper to specify 
that such power and discretion might be 
exercised by deed or will. I thought that 
the gift in Woody, Cox was not a gift upon 
trust, but a gift subject to a charge. This, 
on the contrary, I think is a gift upon 
trust, and that, the trust failing, it consti- 
tutes part of the testator's estate. 

The revoked codicil of 1829, stated in 
the report, cannot, I think, be used for the 



purpose of construing this instrument of 
18dd. 

The result is, that I concur as to all the 
points objected to in the judgment of the 
Master of the Rolls. The petition of ap- 
peal must therefore be dismissed, with 
costs. 



} 



GREENAWAT t7. ROTHBRHAM. 



v.c. 

Jan. 16. 

Practice. — Pleading — Next Friend. 

In a 9tiit by a husband and wife^ and their 
infant children suing by their father as next 
friend, for the recovery of properly, in which 
the wife had a separate mterestfor life^ with 
remainder to her children, the husband went 
abroad, after a decree had been made to ac- 
count, and abandoned the sint : — Held, that 
the Court had not authority on a petition 
presented by the wife, to appoint a next friend 
for the wife, and a new next friend for the 
infants; but the Court ordered that a person 
to be named by the petitioner should be at 
liberty to prosecute tie smtfor the benefit of 
the wife and children. 

This was a suit for some property, in 
which a married woman was interested for 
her separate use for life, with renoainder 
to her children. The plaintiffs were the 
husband and wife, and their infant children 
suing by their father as next friend. After 
a decree had been made for an account, the 
husband went abroad, and did not continue 
the prosecution of the suit. A petition 
was now presented by the wife, praying to 
have a next friend appointed to prosecute 
the suit for her, and to have a new next 
friend for the infants. 

The Vice Chancellor held that he had 
no authority to make such an order as was 
asked for ; but he said he would make an 
order that some person, to be named by the 
petitioner, should be at liberty to prosecute 
the suit for the plaintiffs, without prejudice 
to any lien of the husband's solicitor, in 
case the plaintiffs adopted the suit. 

Mr. W. J. C. Keen appeared for the 
husband. 
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EARL OV WlMCHfELSBA V. 
OAREETTT. 



Nov 

Jan, 

International Law — Heir — AdminUtra" 
tlon — Real and Personal Assets. 

Where a person domiciled in one country 
dies possessed of property situate in another^ 
the personal estate ie to he applied and ad* 
ministered according to the law of the place 
&f domicile, and the real estate according to 
the Ian of the place where the real estate is 
atuaie. 

• By the law of Scotland, all creditors may 
obtain payment out of real or personal estate ; 
hut if the executors have peud heritage debts, 
they are entitled to relief against the heir; 
eukd if the heir has paid moveable debts, he 
is entitled to relief against the executors. 

As to' heritable debtt, in respect of which 
there is no right of relief against the execu^- 
tors, the Scotch heir, in respect of the assets 
of a person domiciled in England, is not en- 
Ailed to the benefit of English law, which 
makes the personal estate primarily liable 
for the payment of all debts. 

But where a Scotch heir had paid the 
inoteahle debts of the deceased, who died do* 
miciled in England, it was held^ he was 
entitled to be repaid out of the personalty in 
England. 

The facts of tliis dae, which came on 
for argument, upon exceptions to the Mas- 
ter's report, are fully stated in the judg- 
ment of the Master of the Rolls. 

Mr, Pemberton, Mr, Richards, and Mr, 
Hope, supported the exceptions. 

mr, Tinney and Mr, Everett, contrli. 

The following authorities were cited : — 

Robertson on Personal Succession, 
Balfour v. Scott, 6 Bro. P.C. 550. 
Drummond v. Drummond, 6 Bro. P.C. 

601. 
Brodie v. Barry , ft Ves. & Bea. 127. 
Melon V, Fitzjames, 1 Bos. & Pul. 1 42. 
De la Vegay, Vianna, 1 B. & Ad. 284; 

s. c. 8 Law J. Rep. K.B. 888. 
Dahymple v. Dalrymple, % Hag. Const. 

R. 54. 
Erskine*s Institute of the Law of Scot-- 

land, tit. ' Succession,' ' Moveahles.' 
Wrights Tenures, «9,.158, 168. 

New Series, VII.— Chanc. 



Roberts v. Walker, 1 Russ. & Myl. 752. 
Attorney General v. Stewart, 2 Mer. 1 48. 
Anonymous, 9 Mod. 66. 
Storey on the Confikt of Lanfs, ss. 442, 

528. 
Elliott V. Minto, 6 Mad. 16. 

The Master of the Rolls reserved his 
judgment. 

The Master ot tab Rolls. — ^This case 
came on upon exceptions to the Master's 
report; and the question argued was, whe- 
ther the debts of Lady Mary Ker, which 
had been paid by her co-heirs, out of her 
real estate in Scotland, ought to be repaid 
to them out of her personal estate adminis- 
tered in England. 

Lady Mary Ker, and her sister Lady 
Essex Ker, as the co-heiresses of the Duke 
of Roxburgh, were entitled to certain real 
estates in Scotland. They were domiciled 
in. England, contracted debts there, and 
Executed joint and several bonds for se- 
curing the payment of tliose debts. In 
March 1818, Lady Mary Ker died intes- 
tate. Her sister, Lady Essex Ker, was 
her heiress-at-law, and her administratrix. 
She entered, as she was entitled to do, on 
the Scotch estates, but did not make up 
her title to them according to the forms 
required by the law of Scotland. In 1819, 
Lady Essex Ker executed a deed of dis- 
position, and a will, and she intended to 
dispose of the Scotch real estates, which 
had descended to her from Lady Mary 
Ker ; but as she had not made up her title 
to those estates, the same were after her 
death, in September 1819, claimed by the 
co-heirs of Lady Mary Ker, who finally 
established their title by a decision in the* 
House of Lords. 

Lady Mary and Lady Essex Ker had 
personal estate in England ; and when Lady 
Essex Ker died, there were joint and seve- 
ral bonds of Lady Mary Ker and of Lady 
Essex Ker then remaining unpaid. The 
will of Lady Essex Ker was proved by the 
late Earl of Winchelsea and Sir Robert 
Williams Vaughan, two of the residuary 
legatees, and they filed a bill against an- 
other residuary legatee, against the Attor- 
ney Greneral, as representing charities, and 
against the co-heirs, for the establishment 
of the will and the due administration of 
the estate of Lady Essex Ker. 
P 
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During the pendency of this suit, some 
of the bond creditors of Lady Mary and 
Lady Essex commenced proceedings in 
Scotland, to recover payment of their de- 
mands, against the co-heirs of Lady Mary 
Ker ; and thereupon the co-heirs filed their 
bill in this court, against the executors of 
Lady Essex Ker, who had possessed the 
personal estate of Lady Mary Ker, praying 
an account, and the due administration of 
that estate, and the estate of Lady Essex, 
and that the same estate might be applied 
in discharge of the debts of Lady Mary 
Ker and Lady Essex Ker, as were by the 
law of Scotland, of the nature of moveable 
debts, and primarily chargeable, as between 
real and personal representatives, upon the 
personal estate ; and in and for relieving 
the heirs, and that the heirs might have 
the benefit of the suit instituted by the 
Earl of Winchelsea and Sir Robert Wil- 
liams Vaughan. 

The causes were heard together, on the 
Idth of June 1825, and by the decree it 
was ordered, that the Master should take 
an account of the personal estate of Lady 
Essex Ker, and of her debts and legacies ; 
and also an account of the personal estate 
of Lady Mary Ker coming to the hands 
of Lady Essex ; and the Master was to 
inquire of what real estates Lady Essex 
Ker died seised, and which of such estates 
passed by her will and such deed of dis- 
position, and whether, by the law of Scot- 
land, there was a distinction between 
heritable and moveable debts, as to the 
payment out of the debtor's real and per- 
sonal assets, and whether, by the law of 
Scotland, any creditors claiming heritable 
or moveable debts, being paid out of the 
debtor's real estate in Scotland, or by the 
heir or person entitled to such real estate, 
the heir or person entitled to such real estate 
was entitled to be repaid the amount out 
of the personal estate, regard being had to 
the domicile of the debtor; and if the Mas- 
ter should find such right to exist by the 
law of Scotland, he was to inquire what 
debts of that nature had been proved 
against, or paid out of the proceeds of the 
several estates in Scotland of Lady Mary 
Ker and Lady Essex Ker, or by the heir, 
or to which the said respective estates in 
Scotland were liable. 

In the course of the proceedings by the 



creditors in Scotland, and in August ISiS^ 
being three years af^er the date of the de- 
cree, an agreement was entered into be- 
tween the heirs of Lady Mary Ker and 
Sir Robert W. Vaughan, for the sale of 
the Scotch estates, which were accordingly 
sold, and a sufficient portion of the pur- 
chase-money was applied in payment of 
the joint and several debts ; but by such 
agreement, the parties reserved their mu- 
tual claims of relief in relation thereto, and 
in 1833, the co-heirs commenced an action 
of relief in the Court of Session in Scot- 
land, against Sir Robert W. Vaughan, the 
surviving representative of the Ladies Ker, 
and insisted that, by the law of Scotland, 
he was bound to relieve the heirs of Lady 
Mary Ker in respect of the personal debts 
paid by them ; and, therefore, prayed that 
he might pay to them one-half of the sum, 
which had been paid out of the proceeds of 
the real estate, in satisfaction of the joint 
debts ; and it being objected, that the heirs 
were not entitled to the relief prayed, be^ 
cause Lady Mary Ker died domiciled in 
England, the Lord Ordinary, in February 
1834, directed a case to be submitted to the 
opinion of English counsel, who, on the case 
stated, gave it as their opinion, that " the 
Scotch heirs were entitled as against the 
executor and residuary legatee of the per- 
sonal estate, to claim from it exoneration 
from the debts or indemnity against them 
to their whole extent ; but not so as to 
disappoint or prejudice any legatee not be- 
ing a residuary legatee." In consideration 
of this opinion, and on the 11th of June 
1 834, the Lord Ordinary found Sir Robert 
W. Vaughan liable to relief, and directed 
payment to the heirs of the debts as libelled, 
so far as tliey were personal, to the extent of 
the executory funds of Lady Mary Ker, 
intermitted with by Lady Essex Ker and 
Sir Robert W. Vaughan ; and it afterwards 
appearing there was a balance of 14,994/. 
d«. 0^d.f arising from Lady Mary Ker's 
English estates, and that the claims of the 
heirs against that estate exceeded that 
sum, the Court of Session, on the 11th of 
March 1835, decreed against Sir Robert 
W. Vaughan, for die payment of the whole 
of the admitted balance to the heirs. 

Before the action for relief in Scotland 
was brought, and in 1 827, the opinion of 
Mr. George Joseph Bell was asked, on the 
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questions of Scotch law, which were men- 
tioned in the English decree, and Mr. Bell's 
opinion is set forth at length in the Mas-> 
ter's report ; and after the termination of 
proceedings in Scotland, a further opinion 
was ohtained from the same Mr. Bell, and 
other opinions from the Lord Advocate, Mr. 
Currie, and Mr. Maidand ; and in confor- 
mity with their opinions, the Master has 
found, by his separate report, that by the 
law of Scotland, there is a distinction be- 
tween heritable and moveable debts, as to 
pa3rment out of the debtor's real and per- 
sonal assets ; and that, by the law of Scot- 
land, creditors claiming moveable debts, 
being paid out of the debtor's real estate 
in Scotland, or by the heir or person en- 
titled to such reaJ estate, the- heir or per- 
son entitled to such real estate is entitled 
to be repaid the amount out of the personal 
estate, as the Master has said, ** regard 
being had to the domicile of the debtor ;" 
but as the parties have, by the agreement, 
agreed it should be taken, regard being had 
to the fact, that the debtor was domiciled 
in England. 

To this report, Sir Robert Williams 
Vaughan, the surviving executor, except- 
ed, on the ground, that insufficient evi- 
dence was produced to the Master as to 
the law of Scotland, in respect of the 
matters directed to be inquired after by 
the decree. 

There are some propositions relating or 
supposed to relate to the questions in this 
cause, as to which the parties do not differ. 
It is a general rule, that when a person 
domiciled in one country dies possessed of 
property situate in another, the personal 
estate is to be applied and administered 
according to the law of the place of domi- 
cile, and the real estate is to be applied 
and administered according to the law of 
the place where the real estate is situate. 
By the law of Scotland, there is a distinc- 
tion between heritable and moveable debts, 
as to the payment out of the debtor's real 
and personal assets : and if the debtor was 
domiciled in Scotland, any creditor claiming 
moveable debts being paid out of the debt- 
or's real estate in Scotland, or by the per- 
son or heir entitled to the real estate, he 
is entitled to be repaid the amount out of 
the personal estate. By the law of Scot- 
land, all creditors may obtain payment out 



of either the real or personal estate ; but 
if the executors have paid heritable debts, 
they are entitled to relief against the heir, 
and if the heir has paid moveable debts, he 
is entitled to relief against the executors. 

The question in this case arose on the 
fact, that here the debtor was not domiciled 
in Scotland, but in England ; and it was 
argued, both as a question of general law, 
and as a question on the principles of 
Scptch law. 

From the inquiry directed by the decree, 
It seems this Court considered the question 
was to be determined by the law of Scot- 
land; and from the inquiry directed by the 
Lord Ordinary, in the relief suit in Scot- 
land, it seems the Lord Ordinary consider- 
ed the question was to be determined by 
the law of England. 

By the law of England, the personal es- 
tate is the primary fund for the payment 
of all debts contracted by the deceased 
person whose estate it was. By the law 
of Scotland, moveable debts are primarily 
and properly chargeable on the personal 
estate. The creditors may, indeed, enforce 
payment against the real estate in the hands 
of the heir ; but if he does so, the heir is 
entitled to relief, as against the executors 
out of the personal estate; In other words, 
according to the law of Scotland, the real 
estate, though subject to the pa3n!nent of 
moveable debts, is only a subsidiary ftmd 
for the purpose of payment. Payment by 
the heir does not extinguish the debt, but 
vests in him a right to recover the amount 
against the personal estate, and so far con- 
stitutes him the creditor against the per- 
sonal estate. But whether he can enforce 
payment against the personal estate, which 
is to be distributed according to the law of 
another country, which makes the personal 
estate the primary fund for the payment of 
debts, is the question here. 

Primd facie there would seem to be no 
difficulty. The heir having, by the law of 
the country in which the land lies, a right 
to relief and exoneration, would seem to be 
at liberty to make that right available in 
any country where the personal estate is 
the primary fund for the payment of all 
debts. But it is objected, that in all the 
opinions on which the finding of the Mas- 
ter rests, it has been assumed, that the law 
of domicile makes no difference, whereas 
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it 18 clear, the domicile determines the law 
by which the pertonal estate is to be dis- 
tributed; aad that, although it be true in 
England, the personal estate is applied in 
exoneration of the English heir of real es- 
tate ; yet the right of the heir to be exone- 
rated is founded on the law peculiar to 
England, and that a foreign heir of foreign 
lands is not entitled to the same relief as 
an Endish heir of English lands. The 
law of England, it is said, affords no relief 
out of English personal assets ; and although 
the law of Scotland regulates the adminis- 
tration of real estate, and provides that the 
real estate when applied in payment of per- 
sonal <)ebts, shall be exonerated out of the 
personal estate, yet the proposition must be 
limited to personal estate of which the dis- 
tribution is regulated according to the law 
of Scotland ; and, consequently, to the per- 
sonal estate of debtors domiciled in Scotland. 

Several cases were cited that sufficiently 
establish the propositions not disputed on 
either side ; and Drummond y. Drummand 
(1) establishes, that a Scotch heir is ulti- 
mately liable to pay heritable debts, which 
have, in the first instance, been paid out 
of the personal estate distributable accord- 
ing to the law of Scotland ; but no case 
has occurred in which it has been decided, 
that the Scotch heir having paid moveable 
debts, is entitled to be repaid out of the 
personal estate, distributable according to 
the law of England ; and that is the ques- 
tion here. 

The personal estate is taken by the ad- 
ministrator according to the law of Eng- 
land, subject to the payment of all the debts 
of the intestate. The estate is taken by 
the heir according to the law of Scotland, 
sul^ject to the payment of all moveable 
debts ; but with a right to relief out of the 
personal estate, and subject to the payment 
of all herftable debts, without such right 
of relief. As to heritable debts, in respect 
of which there is no such right of relief, 
the heir is not entitled to the benefit of the 
English law, which makes the personal es- 
tate subject to the payment of all debts. 
The Scotch law, which makes the heir ulti- 
mately liable to the payment of such debts, 
and which governs the distribution of the 
real estate, prevails in favour of the person 

(1) 6 Bro. P.C. 601. 



entitled to the personal estate distributable 
acconUng to the law of England. As to 
personal debts, in respect of which there 
is such right to relief, the English law sub* 
jects the personal estate to all debts ; the 
Scotch law relieves the real estate, as &» 
as it can, consistently, with the claims o£ 
the creditors. The heir, by paying personal 
debts, satisfies the creditor ; but, at the same 
time, acquires for himself a right of demand 
against the executor. He may, if he pleases, 
take an assignation of that debt, and make 
it available ; but that is not the principle, 
because, without any assignation, his own 
claim to relief subsists, and constitutes him 
a creditor against the personal estate. 

Under th^e circumstances, the question 
does not appear to me to be fully stated,- 
when it is said to be, whether a foreign 
heir of foreign land is entitled to the same 
relief as an English heir of English land. 

The case is, that the foreign heir of 
foreign land is, in respect to these lands, 
subsidiarily liable to pay debts to which the 
personal estate, as distributable according 
to the law of that country; and under thes« 
circumstances it is, and without refereilce 
to English tenures, or the title to exonera- 
tion, which an English heir may have, that 
the question arises, whether the person 
who, by the law of a foreign country, is 
constituted surety for the payment of debta 
primarily liable and chargeable on another 
Amd, and paying the debts by force of, and 
according to the law of that country, which 
constitutes him a creditor on that other 
fund, is or is not entitled to make his title 
as creditor available in another country,, 
where the personal estate is distributable* 
and where the law makes the personal es-. 
tate primarily liable for the payment of all 
debts. 

On the best consideration I have been 
able to give to this case, I am of opinion, that 
the right of relief or demand against the 
personal estate, which, in the administra-n 
tion of real estate by the law of Scotland, 
is vested in the heir who has paid move- 
able debts, is capable of being made avaiU 
able in England, where the personal estate 
is the primary fund available, for the pay«! 
meat of all debts. | 

In this case, the personal estate seems 
to have been principally, if not wholly, 
situate in England ; but whether in Eng-. 
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land or Scotland, tt was by reason of the 
domicile to be administered according to 
the law of England ; and )t was with refer- 
ence to this that the Judges of the Courl 
of Session asked the opinion of English 
lawyers, in the relief suit ; and relying on 
that decision, and the several opinions set 
forth in the report, it does not appear to 
me, the evidence before the Master waa 
not sufficient to support the conclusion to 
which he has arrived. 

I am, therefore, of opinion, that the excep- 
tion roust be overruled ; and that, upon the 
petition, the report must be confirmed ; and, 
I think, an order should be made for the 
application of the personal estate of Lady 
Mary Ker, in satisfaction of her share of 
personal debts, which have been paid out 
of the proceeds of the real, estate in Scot* 
land, and the amount, if not already ascer- 
tained, ought to be ascertained by proper 
inquiry before the Master. The argument 
having been employed upon the question 
of right, nothing was said on the.details ; 
and without further assistance from the 
bar, I am unable to state whether the 
sums were correctly set forth in the peti- 
tion or not. 



M.R. 



1 



OODSAXiL V. W9BQ. 



Dec. 9, 1837. . 
Jan. 23, 1838. ' 

Settlement — Can^trttction — Next-of-kin. 

By a marriage $ettiemenif some property^ 
to the principal part of wkieh Ike intended 
wf/e mas erUitkd fw Ufe^ mas conveyed to 
trustees for her separate use, and it mas 
agreed that the trustees should ejffkct an in- 
surance on her Ufe^ and pay the premium out 
of the trust money t and should invest the 
amouni assured mhen received^ and pay the 
div i den ds to l/ic intended husband for life; 
and qfter his decease^ pay as the wife should 
appainif and, in default, to the persons entkled 
under the Statute of Diytribution of intestate's 
estates. The wife survived her husband : — 
Held, that she had then a right to refuse ta 
keep up the policy ; and thai tlas Court mould 
pat consider her hound to perform the agree^ 
mentfoT the benefit f^ mere' volunteers. 

The object of the bill in this case was, 
to obtain the declaration of the Court as 



to the rights of the parties to a sum of 
6,570/., received by the plaintiff from the 
Equitable. Assurance Office. It was claim- 
ed by the plaintiff, by the next-of-kin of 
Mary Martin deceased, and by her l^al 
personal representative and residuary l^a-t 
tee, under the following circumstances :-— 
Mr. Procter, the first husband of Mrs. 
Mary Martin, devised and bequeathed 
certain real and personal estates to her for 
life. Being entitled to her life interest, and 
also to a sum of 400/., Si. per cent, annui- 
ties, she executed a settlement, in contem- 
plation of her marriage, afterwards solem* 
nised, with John Martin. The settlement, 
dated the 3rd of February 1808, was made 
between Mary Martin, by her then name 
of Mary Procter, of the first part ; Johii 
Martin, of the second part ; and Thomas 
Brown and Henry Fowke, of the third 
part ; and after reciting the will and codicil 
of Mr. Procter, it recited, that a marriage 
was intended to be solemnized between 
John Martin and Mary Procter, and that 
on the treaty for the same, it had been 
agreed that the real estate to which she 
was entitled for life, and the interest for 
life, in a sum of 4,500/., and the sum of 
400/., 3/. per cents., and also certain furni- 
ture and effects, should be vested in Brown 
and Fowke, on the trusts afterwards de- 
clared of the same, '* for the sole use and 
separate benefit of Mary Procter ;'* it was 
witnessed, that in pursuance of the ugtee^ 
ment of marriage, and in consideration 
thereof, and for making a certain provision 
for Mary Procter, during the continuance 
thereof, and for a nomiiial consideration^ 
Mary Procter conveyed and assigned 
the interest therein described, to the trus-> 
tees on trust for her separate use, after the 
marriage. And as to the 400/., 3/. per 
cents., the trustees were to hold the same^ 
on trust, for such persons as she should 
by any writing or by her will appoint ; 
and to pay the income of the trust funded 

Sroperty, as she should appoint, and in 
efault of appointment for her separate 
use ; and if she made any savings, the same 
were to be invested as she should think 
proper, and held on the like trusts; and if 
any part of the income, or the 400/., SL 
per cents., should be undisposed of at her 
death, and there should be no issue of the 
marriage, the trustees were to pay the 
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tame, as she should appoint, and in default 
of appointment, " to such person or persons 
as would have been entitled thereto as her 
next-of-kin, at the time of her decease, 
and such default of issue, as aforesaid, 
under the Statute for the Distribution of 
intestate's personal effects, if she, the said 
Mary Procter had then died sole and in- 
testate« to the utter exclusion of John 
Martin;" and after the several clauses 
thus very inaccurately expressed, there 
followed the clause on which the ques- 
tion arose: — "and it is further agreed 
between the said Mary Procter and John 
Martin, that Brown and Fowke shall, 
within two calendar months after the 
solemnization of the intended marriage, 
make an assurance upon the life of the 
said Mary Procter, for the sum of 8,000/., 
in the Equitable Assurance Office; and 
that when the assurance shall be effect- 
ed in their names, they the said Brown 
and Fowke, &c. shall annually pay out of 
the said trust money, the regulated pre- 
mium of assurance for and during the life 
of the said Mary Procter, and stand pos- 
sessed of the said assurance, in trust from 
and after the decease of the said Mary 
Procter, and when the said assurance 
office shall have paid the said sum of 
9fi00l.9 to place out the said sum of 3,000/. 
at interest upon real or government secu- 
rity, and to pay the interest or dividends 
thereof to John Martin for his life, if he 
should survive the said Mary Procter ; and 
from and after his decease, in trust to pay 
the sum of d,000/. to such person or per- 
sons, and in such way or manner as the 
said Mary Procter shall by her last will and 
testament, attested by two witnesses or 
more, direct or appoint ; and in default of 
such will, to pay the 3,000/. to the persons 
entitled under the Statute of Distribution 
of intestate's personal estate," with power 
to Mary Procter, if she should please, by 
her will, to give and bequeath the said 
3,000/., or any part thereof, to her said 
then intended husband, John Martin, if he 
should survive her. 

There was no issue of the marriage, and 
in March 1817 John Martin died, leaving 
Mary Martin, his widow, surviving him ; 
and soon afterwards, with the concurrence 
of Fowke, the surviving trustee, she dis- 
posed of the policy to her cousin Philip 



Godsall, the plaintiff's father ; and by an 
indenture of assignment, dated the 8th of 
April 1817, and made between Henry 
Fowke, of the first part; Mary Mlirtin, of 
the second part; and Philip Godsall, of the 
third part, whereby, after reciting the set^ 
tlement oo the marriage, the eflfecting of 
the policy, and the death of John Martin, 
whereby (it was stated) the intent and pur- 
pose of making and effecting the assurance 
for a provision for the said John Martin, 
in case he should have survived the said 
Mary Martin, had determined and ceased, 
and further reciting, that Ann, the wife of 
Philip GodsaU, was her sister, and Philip 
Godsall himself, her cousin, and that in 
consequence of the decease of John Martin, 
Mary Martin was unwilling any longer to 
continue the said assurance, ai^ to pay 
the annual sum to grow due from time to 
time, as the premium for the same, and 
had proposed to Godsall to assign or cause 
to be assigned the same policy of assurance 
to him, which he, Godsall, had agreed to 
accept, and had accordingly paid or agreed 
to pay unto the said Equitable Assurance 
Office, the sum of 144/. 13^., for the pre- 
mium thereon, due on the 1st of April, 
then instant, it was witnessed, that for the 
considerations therein mentioned, Fowke, 
at the request of Mary Martin, assigned 
the policy to Philip Godsall. Under this 
assignment, Godsall possessed the policy, 
and during his life* continued to pay the 
premium ; he died in 18S6, having made 
the plaintiff, who was now his legal per- 
sonal representative, his residuary legatee. 

The plaintiff continued to pay the pre- 
mium till the death of Mary Martin, which 
happened in 1835, and after her death he 
received 6,570/., which was the sum due 
on the policy, and he treated it as his own ; 
but a doubt being suggested, whether there 
was not a trust of the policy for the next- 
of-kin of Mrs. Mary Martin, he gave notice 
to them, and to her executors, and filed 
this bill to have the right declared. 

For the plaintiff, it was alleged, that 
after the death of Mr. Martin, the only 
object for which the assurance had been 
made, namely, a provision for Mr. Martin 
for his life, if he' survived her, ceased; that 
the payment of the premium, by which the 
assurance was kept up, was the result of, 
and in consequence of a mere agreement 
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between the husband and wife, which they 
might have abandoned during th^r joint 
llves^ if they had thought fit ; that after 
the death of the husband, the wife was at 
liberty to keep up or abandon the policy 
at her pleasure ; she was unwilling to keep 
it up, and having a right to discontinue 
payment of the premium^ and maintaining 
the policy, she had also a right to assign 
the policy to Mr. Godsall, and to give him 
the option, if he thought fit, of keeping it 
up for his own benefit. 
, For the next-of-kin, it was alleged, that 
the settlement contained an absolute de- 
claration of trust for them, subject only to 
the power Mrs. Martin had, which was 
not exercised, to dispose of the money due 
on the policy by her wilL That after the 
death of Mr. Martip, the trustees were 
bound to apply a sufficient part of the in- 
come of the trust fund, in keeping up the 
payment of the annual premium ; and the 
neglect to do so, was a breach of trust; and 
on those grounds, the next-of-kin claimed 
the whole sum due on the policy, without 
allowing anything for the premiums paid. 

For the legal personal representatives 
and residuary legatees, it was alleged^ that 
the will of Mrs. Martin might be so con- 
strued as to amount to an appointment of 
the money, or if not, the money ought to 
be considered as a part of her general per- 
sonal estate passing by her will. 

Mr. Pemherton^ Mr, Barber^ and Mr. 
Walford, for the plaintiff— 

Johnson v. Legardy 1 Turn. & Rus. S81. 
Sutton V. Chetwyn^ 3 Mer. 249. 
Darlington v. Sutton^ House of Lords, 

unreported. See 1 LI. & G. S43 ; 

and % Keen, 98. 
Woodcock V. the Duke of Donets 8 Bro. 

C.a 569 ; 8. c. 3 Ves. ^99. 
Langham v. Nennvt 8 Ves. 467. 
Calthorpe v. Goughf 8 Bro. C.C. 894, n. 
Bulmer v. Jay^ 4 Sim. 48. 
Hawkins t. Hawkins^ 7 Sim. 178; s. c. 

4 Law J. Rep. (n.s.) Chanc. 9. 
Edwards v. Jones, 1 M. & Cr. i26 ; 

s. c. 4 Law J. Rep. (n.s.) Chanc. 168, 

Mr. Spence for the personal representa- 
tives of Mrs. Martin. 

Mr. Tinnty and Mr, Piggotf for the 
next-of-kin, cited — 



Ex parte Pye, 18 Ves. 140. 

Colyear v. Mulgrave, S Keen, 81 ; s. c. 

5 Law J. Rep. (m.s.) Chand^ 835. 
Sloane v. Cadogan, 2 Sug. Vend. 370* 
Jones v. Croucher, 1 Sim. & Stu. 815. 
Arundell v. Arundelh 1 Myl. & K. 81 6 ; 

s. c. % Law J. Rep. (n.s.) Chanc. 77. 
Anderson v. Dawson^ 15 Ves. 532. 
Courtenay v. Ferrers, I Sim. 137; s. e. 

5 Law J, Rep. Chanc. 107. 
Fortescue v. Bamett, 8 Myl. & K. 36 ; 

8. c. 2 Law J. Rep. (n.s.) Chanc. 98 ) 

8 ibid. 106. 

The Mastkr ov thb Rolls [after stat- 
ing the circumstances of the case, proceed- 
ed:] — I am of opinion, that the policy 
cannot be considered as passing by the 
will of Mary Martin, or as forming part of 
her general personal estate. The ques- 
tion in the cause appears to me to lie en- 
tirely between the plaintiff in the cause 
and the next-of-kin of Mrs. Martin. 

The only professed object in the settle- 
ment is, to secure the property of Mrs. 
Martin for her sole use and separate bene- 
fit, and to make a certain provision for her 
during the continuance of the coverture ; 
and it was for that object alone, that she 
professed to assign the trust property to 
the trustees. The provision as to the 
pohcy shews, that besides that object, she 
intended to make a provision for her hus- 
band if he survived her; and this being an 
object not stated by the recital, we cannot, 
in this case, rely so much as in other cases 
on the recitals, as affording the means of 
interpreting the whole instrument; but 
the recital does indicate that which seems 
to me to be the intention} and it is by no 
means to be neglected. 

In everything which does not relate to 
the policy, the provisions of the deed are 
in conformity with the object recited, and 
taking the clause relating to the policy* in 
connexion with the rest of the deed, the 
question is, whether the clause was intend* 
ed to do more than to make a provision 
for the husband if he should survive the 
wife. 

The next-of-kin contend, that besides 
making that provision for the husband, 
she has intentionally or otherwise made a 
declaration of trust for them, which ^an 
only be defeated by a testamentary ap- 
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pointment. The case of Andentm v. Danr- 
sarif which was relied on by the next-of- 
kin, diSen considerably from the present. 
In that casct the fund was realized, and 
was actually in the hands of the trustees ; 
the trusts were distinctly declared, and in- 
dependent of any agreement, the trustees 
were bound by their duty to carry those 
trusts into execution. In the present ease, 
the fund was not realized, it was to be re- 
alized and made available by acta to be 
done after the marrisge, in pursuance of 
an agreement between the husband and 
wife, and to be continued during their joint 
Uves, as the pliiintiff says ; but the words 
of the deed are, (as the next-of-kin con* 
tend,) during the life of the wife, whether 
she died in the lifetime of the husband or 
not. 

There is a difficulty in saying, that the 
words> " duringthe life of the wife," shall be 
construed to mean during the joint lives of 
the husband and wife : but to do so, would 
be to act in accordance with the nature of 
the trust, and the clear and professed in- 
tention of the parties ; and I think that 
there is still greater difficulty in saying 
that on the true construction of this instru- 
ment, the wife intended to create, and has 
created, a trust, not only against the hus- 
band if he survived her, but against her- 
self if she survived, to continue the trust 
principally made to secure a certain provi- 
sion for herself, during the continuance of 
the marriage against herself, and at her 
expense after the cessation of the coverture 
by her husband's death, for the purpose of 
realizing that fund of which she was to 
have no enjoyment, but which she might 
dispose of by will on her death, and which 
she could not dispose of otherwise than by 
will, and which, in default of appointment 
by will, might pass on her death to hel' 
next-of-kin, or to a subsequently taken 
husband. The trustees held the policy, 
and were the legal owners of it ; they had 
by conveyances and assigninents the life 
estate of the wife, and by agreement be- 
tween the husband and wife, they were 
to pay the premium on the policy during 
the life of the wife, and if the husband had 
survived the wife, or if the wife surviving, 
had permitted the payments to be made, 
thpye would be no doubt as to the persons 
entitled now to the benefit of the policy; 



But the whole provision b founded on the 
agreement between the husband and wife : 
except by stating the agreement to be so, 
there is no declaration of trust, and no 
covenant on the part of the trustees. The 
case appears to me to be a case of mixed 
trust and agreement, and looking at the 
whole of the settlement, I think the intention 
of the ultimate limitation in the claase in 
question, considered in connexion with the 
rest of the deed, was only to shew that die 
agreement was to exclude the husband 
from taking more than a life interest in the 
investment of the policy money ; and from 
die nature of the clause, considered as an 
agreement, it was open to the husband and 
wife during their joint lives, or the vf\£i 
alone, to alter that which was intended only 
to be for rheir mutual benefit (1). And 
it appears to me, if Fowke, the surviving 
trustee, had availed himself of his power 
as trustee, atid had insisted on paying the 
premiums against the will of the widow, 
she might have compelled him to pay the 
whole income to her, and this Court would 
not have compelled her to fulfil the agree- 
ment for the benefit of mere volunteers. 

Taking it, that she had a right to refuse 
to keep up the policy, or to permit the 
trustee to keep it up, I think the trustee 
was entitled to assign it according to her 
direction ; and consequently it appears to 
me that the plaintiff is entitle^) to the fund 
in question. 

M.R. > .^. 

Jan SI \ ^*i*^K" t^* ^^^■"t'' W- 

Practice* — New Orders, 1 837 — Construe- 
turn. 

The question arose on the second article 
of the ninth order (May 1837), as to where 
the application should be made. 

Exceptions had been taken to the answer 
of the defendant Brookes, which the Master 
reported insufficient ; Brookes excepted to 
the report, and these exceptions were heard 
before the Vice Chancellor, and disallowed. 
Subsequently, there was a special order, 
but without affidavit as to the sort o( fur- 
ther answer which was to be put in. 

(1) See Colyear v. Mnlgraye, 9 Keen, 81 ; s. o. 
5 Law J. Rep. (n.s.) Chanc. 366. 

(2) £x relatione. 
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On the answer of the defendant Bramfil, 
a motion for the production of books and 
papers admitted by his answer was now 
made at the Rolls. This was resisted, on 
the ground that the order of the Vice Chan- 
cellor, which was the last, was necessarily 
an order upon merits, meaning not of the 
cause, but merits with reference to which 
the order was made. 

Mr. G. Richards, for the plaintiff. 

Mr, James Russell, for the defendant 
Bramfil. 

The Master of the Rolls held, that 
the case was within the order, and that he 
could not entertain the application. 



more appeals from the Masters, on the 
supposition that they were not at liberty 
to exercise their own discretion in tliese 
matters. 



} 



ICILBAN&B t;. STEVENS. 



v.c. 

Jan. 12 

Practice, — Amendment — 8 ^ 4 WilL,4t. 
c. 94. s, 18, Construction of -^Master. 

Under the above-mentioned act, the Mas» 
ters have the same jurisdiction to dispense 
with the strict letter of the general orders, m 
the cases mentioned in the act, as the Court 
itself has. 

In this suit, application for leave to 
amend had been made to the Master, under 
the 8 & 4 Will. 4. c. 94. s. 18 ; but as the 
time within which the plaintiff was at 
liberty to amend, under the 18th order of 
1881, had expired, the Master considered 
he had no power to exercise any discretion 
in such a case, and refused the application. 

Mr, Elmsley, on behalf of the plaintiff, 
now moved before the Vice Chancellor for 
leave to amend. 

Mr, Torriano appeared for one of the 
defendants. 

The Vice Chance llo A said, he had 
mentioned the point to the Lord Chancel- 
lor, and had his authority for deciding, that 
where an application was made to the Mas» 
ters, in the cases which were pointed out 
by the statute (1), the Masters had the same 
jurisdiction to dispense with the strict let- 
ter of what were called the common orders 
of the Court, as the Court itself has ; and 
he hoped he should not have to hear any^ 

(1) 8 & 4 Will. 4. c. 94. s. IS; and see SOtli 
New Order, 1838. 

New Series, VII.— Chahc. 



M.R. ^ 

Nov. 10, 11, 1887. > JONES V. wise. 
Jan. 18, 1888. J 

Forfeiture — Insolvency, 

Property was settled on A, until he should 
(amongst other things J attempt or agree 
to sell, alien, charge, or incumber it. A, 
afterwards endeavoured to raise money by 
means of the property, but was prevented 
from effecting his object by the terms of the 
settlement: — Held, that no forfeiture had 
been committed. 

By the settlement made on the marriage 
of the defendant, R. T. Scarborough, with 
Louisa his wife, the property of his then 
intended wife consisting of the reversion 
expectant on the decease of her mother, 
Elizabeth Harper, in a moiety of an estate 
at Wolvey, in Warwick, and of divers 
mortgage debts, &c., was vested in trustees 
upon the following trusts : "In trust, after 
the marriage, to pay the rents and profits 
to the wife for life, independent of her hus- 
band; and aAer her decease, upon trust, 
to pay the clear rents and profits of the 
said last-mentioned premises unto the said 
R. T. Scarborough, until he should become 
bankrupt or insolvent, or a commission 
of bankrupt should issue against him, or 
he should take the benefit of any act or 
acts for the relief of insolvent debtors, 
or he should sell, alien, charge, or incum- 
ber the said rents and profits, or any part 
thereof, by way of anticipation, or attempt 
or agree so to do, or should die, whichever 
of the said events should first happen;" 
and there was a trust declared (in the 
events which happened) for the plaintiff. 

There were corresponding trusts of the 
personalty, those in favour of Scarborough 
being as follows : " Upon trust, to pay said 
last-mentioned interest, dividends, and an* 
nual proceeds unto the said R. T. Scar- 
borough, until he should become bankrupt 
or insolvent, or a commission of bank- 
rupt should issue against him, or he 
should take the benefit of any act or acts 
Q 
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of parliament for the relief of insolTent 
debtors, or he should sell, assign, alien, 
charge, or incumber the said intended di- 
vidends and proceeds, or any part thereof, 
by way of anticipation, w attempt or agree 
so to do, or should die, whichever of the 
said events should first happen ; and from 
and after the happening of any one of the 
said events ;"— there was (in the events 
which happened,) a similar gift over to the 
plaintiff. 

Elizabeth Harper died in Msrch 1832; 
and the wife of Scarborough died in De- 
cember 1826, without issue. 

The plaintifi^ by this bill, prayed, amongst 
other &ings, that it might be declared, 
that by reason of the defendant Scarbo- 
rough having become insolvent, as also his 
having attempted to sell his interest in the 
trust property aforesaid, under the trusts 
of the settlement, the trusts thereby de- 
clared in his favour ceased and deter* 
mined in the lifetime of Elizabeth Harper. 

The evidence, as to the attempt to sell, 
&c., was as follows: Mr. Brown deposed, 
*' That sometime, to the best of his recol- 
lection, in the year 18dl, Scarborough, 
who was confined in the Fleet, was ex- 
tremely desirous of raising money either 
by mortgaging or selling his reversionary 
life interest in the moiety of the lands and 
premises comprised in the deed of settle- 
ment of the 6th of September 1824, in 
order to obtain his release from prison, 
and settle various other claims upon him, 
and he authorized the witness to mortgage 
or sell for him that piece of property. The 
witness accordingly offered the said rever- 
sionary interest to two or three persons in 
London, as a security for any sum that 
they might be disposed to advance upon 
it; and upon their declining the security, 
witness went down to Northampton, and 
proposed to Mr. Chase, the solicitor, to 
a client of whom Scarborough was already 
indebted, that if he would procure the ad- 
vance of a further sum to the said last-named 
defendant, the reversionary interest should 
be assigned to secure the old debt, as well 
as the fresh advance. Mr. Chase so far 
entertained the proposition, that he looked 
at the abstract of Scarborough's title to 
the reversion, which witness had taken 
with him, but on finding some clause in 
one of the deeds which precluded Scar- 



borough from disposing of his reversion 
under pain of forfeiture, Mr. Chase de- 
clined to proceed with the negotiation. It 
was then suggested, and to the best of 
witness's recollection, by Scarborough 
himself, that the reversion had better be 
offered for sale to Mr. Jones (alluding to 
the plaintiff William Jones), as he was 
interested in the property; and accord- 
ingly Scarborough and witness went to- 
gether to John Harper Jones, and offer- 
ed the reversionary interest to his father 
William Jones, for sale, for the sum of 
900/.; and R. T. Scarborough was very 
urgent upon J. H. Jones that his father 
should buy the reversion, and represented 
what a convenient arrangement it would 
be for all parties if W. Jones would pur- 
chase it, and he begged J. H. Jones to 
write by the same day's post to his fa- 
ther, who resided at Lutterworth, in Lei- 
cestershire, to propose to him to become 
the purchaser of the reversion for 900/. ; 
that, subsequently to this interview, Scar- 
borough informed witness that he called 
upon J. H. Jones, two or three times by 
himself to press the purchase of the rever- 
sion by W. Jones ; and witness knew that 
Mr. John Scarborough went down to Lut- 
terworth, by the desire of the defendant, . 
R. T. Scarborough, to negotiate person- 
ally with Wm. Jones for the sale to him of 
the reversionary interest. Witness was in 
communication as well with the said defen- 
dant, R. T. Scarborough, as with the said 
John Scarborough, respecting this journey, 
and paid partof the expenses of it. Witness's 
conversations with the defendant Scarbo- 
rough, respecting the sale and mortgage 
of the reversion, were principally to the 
effect that Scarborough was extremely de- 
sirous of raising some money upon that 
piece of property, in order to make an ar- 
rangement with his creditors, and get re- 
leased from confinement, and witness com- 
municated with him from time to time the 
result of the various efforts which witness 
made to mortgage and sell the reversion 
for him." Mr. Umbers, another witness, 
deposed, that Scarborough, being in the 
Fleet prison, discussed with the witness "a 
variety of schemes for raising money for 
*hi8 relief, one of which was to charge or 
dispose of his reversionary interest under 
his marriage settlement ; that this acheme 
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proved abortive, principally on account of 
the peculiar provisions of the said settle- 
ment, by which the said reversionary in- 
terest was made subject to forfeiture, if 
any attempt were made to charge or dis- 
pose of it." This witness also deposed, 
" That he knew Scarborough endeavoured 
to dispose of his said reversionary interest 
under his marriage settlement ; for, in the 
interviews which the witness had with him 
in 1831, soon after his introduction to him, 
he consulted with witness as to the feasi- 
bility of his raising money for securing 
his release from prison, either by sale or 
mortgage of his said reversionary interest ; 
and he furnished witness with a copy of 
the marriage settlement, and authorized 
hhn to raise money upon the said rever- 
sionary interest in any way that witness 
could best devise ; and he stated that he 
would take 1,500/. for his said interest, 
saying, that he considered it worth more 
than that sum, but that he would accept 
that sum in order to obtain his release 
from prison. In pursuance of these in- 
structions from the said defendant R. T. 
Scarborough, and as his agent, and with 
hia full concurrence, witness offered to 
Mr. Yates, that his debt should be se- 
cured in any manner that he might think 
best upon the said reversionary interest, 
provided he, Mr. Yates, 'would thereupon 
consent to Scarborough being released 
from gaol ; and witness sent to him the said 
copy of the said marriage settlement; after 
keeping it however some time, he declined 
to take any security under it, stating, that 
Scarborough had no power to sell or dis- 
pose of or charge in any manner his said 
reversionary interest ; witness subsequently 
suggested to Scarborough, that he should 
endeavour to get Mr. Jones (meaning the 
plaintiff, Wm. Jones) to purchase the re- 
versionary interest, as in the event of the 
death of Scarborough, or his forfeiting the 
said interest, it was to devolve upon the 
plaintiff, W. Jones, and his family, and 
was therefore of more value to him tfaas 
to other persons ; and witness understood 
from Scarborough, that some negotiation 
had already been entered into on his behalf 
by the said John Scarborough with the plain- 
tiff William Jones; that throughout the 
steps that witness took to mortgage and 
sell the reversionary interest, witness acted 



as the agent, and with the concurrence of 
the defendant, R. T. Scarborough." 

The defendant admitted he had been 
arrested for debt, and in prison, but he 
denied that he was ever insolvent or com- 
pounded with his creditors, or that he at- 
tempted to sell his life interest. 

Mr. Spence and Mr, Geldart, fi>r the 
plaintiffs, contended, that the defendant 
had forfeited his life interest, 6rst, by his 
insolvency ; and secondly, by his attempt 
to sell, alienate, charge, and incumber his 
interest. They cited De Tastet v. Taver^ 
flier (I). 

Mr. PemberUm and Mr. Blunt , for the 
tmstees. 

Mr. Tifiney, Mr. J. Cooke, and Mr. W. 
H. Smith, for the defendant Scarborough, 
contended, first, that no act, which took 
place previous to his coming into posses- 
sion, was sufficient to produce a forfei- 
ture ; secondly, that no insolvency had 
been proved within the meaning of the 
settlement ; and thirdly, that a mere inef- 
fectual attempt was not sufficient, as in Sir 
Anthony Mildmay*s case (2), where the 
proviso was, that when A. M. should ad- 
visedly attempt, &c. or go about, &c., or 
enter into communication to alien, &c., his 
estate should cease, it was resolved that 
these words were uncertain and void in 
law, **and therefore the rule of law decides 
this point, non efficit conatus nisi sequilur 
effectus; and the law rejects conations, 
goings about, as things uncertain, which 
cannot be put in issue." 

Abraham v. George, 1 1 Price, 423. 

Teale v. Younge, 1 M*Clel. & You. 497. 

Cutten V. Sanger, t You. & Jer. 459. 

Parker v. Gossage, 2 Cr. M. & R. 617. 

Ware v. Cann, 10 B. & C. 488 ; s. c. 
8 Law J. Rep. K.B. 164. 

Stephens v. James, 4 Sim. 499. 

Shears v. Rogers, SB. & Ad. 362 ; s. c. 
10 Law J. Rep. K.B. 89. 

Pearse v. Win, 1 Vent. 8«1— 
were cited ; and see — 

Leins V. Lewis, S Law J. Rep. (n.s.) 
Ghanc. 55 ; s. c. 4 ibid. 77. 

The Master of thb Rolls, after stat- 
ing the circumstances of the case, said-— 

(1) 1 Keen, 161. 
(S) S Rep. 43. 
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The plaintifFproduced several letters, and it 
does appear that the defendant Scarborough 
did endeavour to raise money by means of 
the property in question, and he was only 
prevented from effecting his object by the 
terms of the settlement ; he did not execute 
any deed or agreement, because the per- 
sons refused to go that length. It was 
argued, on behalf of the plaintiff, that this 
amounted to an attempt to sell, alien, charge, 
or incumber his interest. I cannot concur 
in this argument, for a man may desire to 
sell, and may inquire and take advice, and 
do acts which indicate his wishes, without 
incurring a forfeiture ; and without saying 
that it would be necessary to execute some 
deed or writing in order to incur a forfei- 
ture, I think that the acts done do not 
amount to such a forfeiture ; and therefore 
the plaintiff fails in this part of the argu- 
ment. As to the insolvency, it is not con- 
clusively proved ; the letters are not charg- 
ed in the bill, and therefore the defendant 
has not had an opportunity of meeting 
them. 

His Lordship referred it to the Master 
to inquire and state, whether the defendant 
ever, and when, became insolvent, with 
liberty to state special circumstances. 



COLLINS V. WILSON. 



M.R. -) 

Nov. 18S7. I 

Jan. 15, 1888. > 

fFill — Construction — Residue, 

A codicil prim4 facie confirms so much of 
the will as it does not revoke, and the will 
and codicil being taken together, effect is to 
be given to both as far as the intention of the 
testator can be ascertained. 

A testator, by the fourth codicil to his will, 
expressly ratified and confirmed some of the 
previous gifts, he also revoked others, and 
made new dispositions of parts of his pro- 
perty, and ** all the rest, residue, and remain^ 
der of his real and personal estate and 
effects,** he gave to Jive of his children equal- 
ly ; — Held, upon the true construction of the 
whole, that this residuary clause operated 
only upon so much of the testator's real and 
personal estate, a* was not specifically diS'* 
posed of by the will and all the codicils. 

Construction of a residuary clause in the 
fourth codicil to a will. 



The facts of this case are very fully de- 
tailed in his Lordship's judgment. 

Mr. Pemberton and Mr. J. Martisi, for 
the plaintiff. 

Mr. Tinney, Mr. Ooodeve, Mr. Treshoe^ 
and Mr. Kindersley, for the defendants. 
WiUei V. Sandford, 1 Ves. sen. 178. 
Fuller V. Hooper, 2 Ves. sen. 242. 
Doe V. Evans, 1 Cr. & Mee. 42; a. c. 

2 Law J. Rep. (n.s.) Exch. 39. 
Duffield V. Elwes, 3 B. & C. 705. 
Douglas V. Leake, 5 Law J. Rep. (m.s.) 

Chanc. 25. 
1 Jarman*s Powell on Devises^ 521 — 
were cited. 

The Master OF the Rolls. — The quel* 
tion in this case arises upon the construc- 
tion of a testamentary paper of Mr. James 
Collins, dated the 9th of December 1881, 
and called a fourth codicil to his will, dated 
the 29th of July 1826. It is alleged by 
the plaintiffs and some of the defendants, 
that this paper passed the whole of the 
testator's property, except such parts 
thereof as by the same paper he has shewn 
an intention to dispose of according to 
former testamentary papers. The other 
defendants contend that the paper in ques- 
tion may well stand in connexion with the 
other papers, and that in effect it only dis- 
poses of that which had not been specifically 
or particularly given by that and the other 
papers. 

The testator having seven children, 
James, Henry, Mary Anne, Louisa, Eliza, 
Amelia, and Charles Frederick, and being 
entitled to a large property, freehold, copy- 
hold, and leasehold estates, money in the 
funds, Bank and East India stocks, shares 
in the stocks of different companies, and 
other personal estate, by a will, dated the 
27th of July 1826, gave several legacies 
to friends, servants, and clerks, and to 
various charities ; and he made gifts in 
favour of all his grandchildren. To his 
eldest son James, he gave 1,000/., having, 
as he says, given him, and laid out for him 
a very large sum of money ; he made pro* 
vision for Henry, and gave to trustees for 
the benefit of each daughter, 10,000/., 3/. 
per cent, annuities, besides other property 
particularly described ; and the residue was 
given to the four daughters and the younger 
son Charles. The will appears to have 
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been formally and carefully made ; it con- 
stitutes trustees and executors, and con- 
tains the usual clauses for changing and 
indemnifying the trustees. 

It seems that the testator made a former 
will with codicils thereto annexed, and 
three of such codicils have been admitted 
to probate. The first is dated the dOth of 
August 1823, and purports to give certain 
legacies and benefits to Mr. Rippingham. 
The second is dated the 1st of November 
1825, and gives the testator's law books 
and his premises in Spital Square, to his 
son Charles, for his own use and benefit. 
The third is dated the 1st of March 1826, 
and revokes the bequests to Mr. Ripping- 
barn ; and there is a superscription signed 
by the testator, in which, after noticing his 
will dated the 27th of July 1826, he says, 
** Upon reviewing this codicil, I find it 
contains a bequest of the Spital Square 
premises to my son Charles, and a legacy 
of my law books, and must therefore be 
taken as part of my will." 

Considering the paper which is called 
the will, and these codicils of prior date, 
thus referred to as constituting the will, it 
appears that the testator made alterations 
from time to time; and there are some 
marginal notes with dates, and many era- 
sures. Opposite the legacies given to ser- 
vants named Chatfield and Ford, he has 
written, " May 13, 1828, I revoke this le- 
gacy to Henry Chatfield, and also to Joseph 
Ford; and I give Chatfield's legiaicy to 
Richard Cole, in addition to his own." 
And opposite to the proviso for the con- 
tingency of Charles dying under twenty- 
one years of age, he has written, '* He has 
attained twenty-one, January 5, 1880." 
And opposite the gift of the shares to each 
of his six children, including James and 
Henry, the names of James and Henry 
being struck out with a pen, he has written 
on the margin, " These I have already as- 
signed to James and Charles, March 1880." 
And there are many obliterations and notes 
of revocation without date. 

The paper which is called the first codi- 
cil, is dated the 22nd of November 1880, 
and he declares that it is to be taken as a 
codicil to his last will and testament, dated 
the 29th of July 1826; he then revokes 
all the legacies which he had erased with 
a pen in his will, but, as he says, to avoid 



mistake or doubts about such erasures, he 
thought it proper to repeat, and for the 
most part to specify them. And then he 
formally revokes many of them, and all 
the legacies given to Henry ; after that, 
he revokes the legacies given by the codi- 
cils of prior date, to Rippingham, and rati- 
fies the giftof the premises in Spital Square 
to Charles. He then revokes the legacies 
given to Amelia, except the 10,000/. con- 
sols, she having married since he made the 
will, on which occasion, he had made a 
provision for her, but confirmed the lega- 
cies of 10,000/. consols, and also the share 
of residue given to her. And after giving 
other legacies, he ratified the bequest of 
law books to Charles, and gave his other 
books, and the use of his carriages and 
other things, to his single daughters, and 
then revokes all former wills and codicils, 
except so far as he had thereby confirmed 
them. 

By the second codicil, dated the 29th of 
June 1881, he revoked the appointment of 
executors, and appointed his son-in-law 
Josiah Wilson and his son Charles executors. 

By the third codicil, dated the 22nd of No- 
vember 1881, he revoked the devises of the 
freehold estates, by his will made to the use 
of his four daughters and his son Charles, 
and then devised the freehold estates, par- 
ticularly describing them; and also all 
other his real estates, wheresoever situat- 
ed, to Josiah Wilson and Samuel Wilson, 
and their heirs, in trust as to one equal 
undivided fifth part thereof, to each one of 
his five children Mary Anne, Louisa, Eliza, 
Amelia, and Charles, with limitations to 
their children. 

The fourth codicil, dated the 9th of 
December 1881, on which the question 
arises, begins thus, " This is a codicil to 
the last will and testament of me, James 
Collins ;" he then recites that he had by 
his will given and devised his piece of 
copyhold land at Stamford Hill unto or 
to the use or benefit of his daughter Mary 
Anne, her heirs or assigns for ever. What 
he had done, was to give, amongst other 
property, all that copyhold messuage, 
tenement, land, and premises opposite his 
house at Stamford Hill, and also all that 
five acres copyhold field in Hanger's Lane, 
which he had surrendered to the use of his 
will, to trustees, for the separate use of 
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Mary Anne for her life, with remainder to 
her children as she should appoint. But 
having recited, as I have* mentioned, he by 
his fourth codicil revokes the devise, and 
gives the piece of copyhold land at Stam- 
ford Hill to Mary Anne, for her life only, 
with remainder to his other daughters and 
his son Charles for ever. He then recites 
that by his will and codicil he had given 
divers pecuniary legacies to his son James. 
In fact, he had by the will, but not by any 
codicil, given to James 1,000/., and certain 
canal and other shares. By the fourth 
codicil, he revokes all the bequests to James, 
and gives him an annuity of 1561. He 
then gives to Louisa 1,000/. Bank stock and 
the reversion of 1,000/. East India stock; 
Eliza 1,000/. Bank stock and the rever- 
•ion of 1,000/. East India stock; to Eliza, 
leasehold messuages in Grenville Street, at 
Kennington, and St. Paul's Church Yard, 
and at Wellstead. All those leaseholds 
with other property were by the will given 
to trustees for the use of Eliza, for a limit- 
ed interest, with remainder to her children. 
To Amelia, his leasehold at Phoenix Wharf, 
on trust to pay the expenses of insuring 
and repairing, and subject thereto, ** upon 
the same trusts for her and her children, 
as by the will were expressed, coiiterning 
the legacy of 10,000/. consols, therein be* 
queathed for her use, which bequest I 
hereby ratify and confirm." To Charles 
1,000/. East India stock bonds, and 1 0,000/. 
to be payable and produced from the tes* 
tator's annuities and mortgages; and he 
also gave to him those leasehold properties, 
some of which had been by the will given 
to him, and others had been by the will 
given to Amelia and Louisa. He then gave 
a legacy of nineteen guineas to a servant, 
and then proceeds : " As to all the rest, resi- 
due, and remainder of my real and personal 
estate and effects, whatsoever and where- 
soever, I give and bequeath the same and 
every part thereof, unto and between my 
said daughters, Mary Ann Collins, Louisa 
Collins, Eliza Collins, and Amelia Wilson, 
and my said son Charles Frederick Collins, 
their heirs, executors, and administrators, 
according to the nature and quality thereof, 
to be equally divided between them, share 
and share aJike. In witness whereof, I, 
the said James Collins, have to this codicil 
to my last will and testament," &c* 



The question ia, whether by the words 
'' all the rest, residue, and remainder of 
my real and personal estate," which the 
testator has used in this codicil, he meant 
all that he had not specifically or particu- 
larly disposed of by his codicil either in 
direct words or by distinct confirmation of 
former testamentary dispositions, or ail 
that he had not specifically and particu- 
larly disposed of by this codicil and former 
testamentary papers taken together. 

On the one hand, it is alleged, that the 
fourth codicil is, as to the beneficial gifts, 
a substitution for the will and previous 
codicils, revoking all the dispositions 
therein, which are not expressly confirmed ; 
on the other hand, it is alleged, that the 
fourth codicil only varies the efiect of the 
will and previous codicils, first, by revok- 
ing particular dispositions; secondly, by 
making new bequests ; and thirdly, by sub- 
stituting a new residuary devise and be- 
quest in the place of the residuary bequest 
in the will, and the residuary devise of the 
third codicil. If the testator meant any 
prior dispositions to stand without confir- 
mation, why, it is asked, has he thought it 
necessary to confirm the gift of 10,000/. 
consols for the benefit of Amelia and her 
dnldren? Why has he, by the codicil, 
given to Eliza certain leasehold estates 
which he had before given to her by the 
will, but in a different manner, and yet 
without noticing the will in reference to 
that bequest? And why has he, by the 
codicil, given to Charles certain India stock 
and leasehold estates, without noticing that 
he had given to him the same property by 
his will and first codicil ? 

It is argued, that if he had thought or 
intended that the legacies given by the 
former paper should stand without confir- 
mation, he would not have thought it ne- 
cessary to confirm them ; but, on the other 
hand, it is contended, that the testator could 
not have intended the fourth codicil to 
operate as a general revocation of the prior 
dispositions, because he has, in fact, thought 
it necessary to notice some cases in which 
an alteration or revocation was intended. 
The gift of the copyholds to Mary Anne 
is treated as an alteration of the gifl made 
by the will ; and the legacies given to James 
are expressly revoked, which would not 
have been done if the testator had not un- 
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derstood and meant that the legacies given 
hy the former instruments would stand 
without express confirmation if they were 
not revoked ; and with respect to the con- 
firmation of the legacy of 10,000/. consols 
given to Amelia hy the will, it is ohserved, 
that between the date of the will and the 
first codicil Amelia had married, and on 
her marriage the testator made a provision 
for her ; and by the first codicil he revokes 
the bequest made to her in the will, except 
the 1 0,000/. consols, and her share of the 
residue. And when by the fourth codicil 
he made a distinct gift to her of his lease- 
bold estate, called Phcenix Wharf, he might 
reasonably think it important to guard 
against any doubt of this being intended 
to be a substitution for the 10,000/., and 
consequently, that confirming this particu* 
lar legacy affords no reason for conclud- 
ing that other legacies, not confirmed, were 
not to stand, and. that the clause relating 
to Amelia expresses only that she was to 
have Phoenix Wharf in addition to the 
10,000/. consols given by the will. And 
as to the repetition of the gifts to Charles, 
the gif^ repeated are intermixed with new 
gifts, and were probably intended to shew 
that the new gifts were intended to be in 
addition to the old ; and it being admitted 
that there are difficulties in any view of 
the case, it is urged, that assistance may 
he obtained from the meaning of the word 
'* codicil," which ought to be considered 
as an appendix or supplement tp a will, 
not as a substitution for it. In this case, 
the testator can hardly be considered as 
having used the word *' codicil'* in the 
strictest sense. In the superscription (as 
it is called) of even date with the will, he 
has given some effect to a paper of prior 
date, which is called a codicil by the first 
codicil, properly so called. He revokes 
legacies given by the three codicils of date 
prior to the will, and confirms a legacy 
given by one of them. Nevertheless, we 
can hardly suppose that the testator should, 
in the beginning, and also at the end of the 
paper, call it a codicil to his will, without 
intending that it should in some way, and 
to some purpose, be taken in connexion 
with the will ; and accordingly it is admit- 
ted, that to some extent the will must 
stand ; and it is argued, that it may stand 
as to the appointment of executors, though 



varied by the second codicil, as to the 
powers given to them as trustees, and the 
provisions for indemnifying them and ap- 
pointing new ones; and this without giving 
effect to any beneficial legacy, not con- 
firmed by the last codicil. 

As a general rule, a codicil primd fade 
confirms so much of the will as it does 
not revoke; and the will and the codicil 
being taken together, effect is to be given 
to bothf so far as the intention of the tes- 
tator can be ascertained. Where there are 
several instruments, all must be made 
consistent and effectual as far as they can 
be, and where there is a general residuary 
clause, it must be applied to so much of 
the property as by a sound construction 
of all the instruments taken together, is 
not specifically or particularly disposed of. 

There is, no doubt, great difficulty in 
particular cases, and in this as much as in 
any I have met with; but after reading 
these instruments many times over, I do 
not think that the testator intended, or that 
the efiTect of the words he has used, is, that 
the fourth codicil should operate as a sub- 
stitution for all the beneficial interests given 
by the former instruments, and not con- 
firmed by the same codicil. 

I think that upon the true construction 
of the whole, the residuary clause in the 
fourth codicil operates only upon so much 
of the testator's real and personal estate 
as was not specifically or particularly dis- 
posed of by the will and all the codicils. 
I must declare, that upon the true con- 
struction of the fourth codicil, the residu- 
ary bequest of the personal estate, which 
is contained in the will, and the residuary 
devise of the real estate contained in the 
third codicil, and not the specific or parti- 
cular devises or bequests in the will and 
codicils, are revoked. 



} 



MOORE 0. raowD. 



M.R. 
Mar. 1, 2. 

Practice, — Judgment. 

The several parties to a cause^ which had 
been heard by the Lord Chancellor when 
Master of the Rolls, consented to his Lord^ 
ship delivering judgment when Lord Chan^' 
cellory except one defendant^ who did not 
appear at the hearing. The plaintiff hav* 
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ing proceeded to take the hill pro confesso 
against such defendant^ — Held^ that he 
could not object to the decree^ on the ground 
of his not having joined in the consent. 

This cause originally came on to be 
heard before Sir C. C. Pepys, in December 

1835, and occupied several days in hear- 
ing, (see 6 Law J, Rep. (n.s.) Chanc. S72,) 
— at the hearing Elkington, one of the de- 
fendants, made default. The cause pro- 
ceeded as against the other defendants. 

On the 16th of January 1836, Sir C. C. 
Pepys, who had not then delivered judg- 
ment, being about to accept the Great Seal, 
his secretary applied to the parties, except 
Elkington, for their '* consent to his Ho- 
nour's delivering judgment in the case as 
Master of the Rolls, after his appointment 
to the office of Chancellor, and to be bound 
by the same, as if it had been given pre- 
viously to his vacating the Mastership of 
the Rolls, and that the decree or order to 
be pronounced should bear date the 16th of 
January 1836;*' to this the parties assented. 
Judgment was not pronounced until August 
1837; and a question having afterwards 
arisen between the plaintiff and Frowd, as 
to when the decree ought to be dated, the 
Lord Chancellor, in December 1836, or- 
dered that it should be dated on the 16th of 
January 1836, which was done accordingly. 

Elkington now presented a petition to 
the Master of the Rolls, stating, that he 
had been served with a copy of a subpoena, 
to shew cause why a decree, made by the 
Master of the Rolls on the 16tli of January 

1836, should not be binding on him ; and 
in default, that such decree should be made 
absolute against him. 

The petition and affidavit in support 
stated, that the decree had been made by 
the Lord Chancellor, by the consent in 
writing of the other parties, on the 14th 
of August 1837 ; but that the petitioner 
was not directly or indirectly a party to 
such consent : and the petitioner submitted 
that the same was not binding on him. The 
petition prayed that all proceedings, to 
make the decree absolute against him, 
might be stayed. 

Mr, Tinney and Mr, Piggott, in support 
of the petition. 

Mr, Pemberton and Mr, Heathfield, con- 
tra. 



March 2. — The Master of the Rolls. 
This is a petition by Mr. Elkington, one 
of the defendants in this cause, praying 
that all proceedings, to make the decree 
absolute against him, may be stayed. 

The cause came on to be heard so long 
ago as December 1835, and occupied seven 
days in hearing. Elkington, one of the 
defendants, made default. I may assume, 
that there was an affidavit of the service 
of the subpoena to hear judgment produced, 
and that the plaintiff had leave given him, 
to take such decree as he could abide by 
against such defendant. That being the 
state of the case, I am of opinion that his 
interest was bound at that time, and that he 
cannot be heard except on the usual terms 
of paying the coats, and having the cause 
reheard. There were many other defen- 
dants, and the Judge suspended his opi- 
nion, and being an intricate case, it was no 
doubt more satisfactory to all parties that he 
should take time. On the 16th of January 
1836, the Master of the Rolls being about 
to accept the office of Chancellor, his se- 
cretary applied to the parties to consent 
that he should deliver judgment after he 
had ceased to be Master of the Rolls, and 
it was consented to. This took place on 
the 16th of January, being two days after 
the last hearing. Judgment was, in fact, 
pronounced by the Lord Chancellor in 
August 1837, and a separate judgment was 
pronounced on the minutes on the 16th of 
December 1 837. The question then was, 
what should be the date of the decree, it be- 
ing contended, on the part of the plaintiff, 
that the decree ought to bear date when the 
judgment was pronounced, but the defen- 
dant Frowd insisted that it should bear 
date when the consent was given, which 
was the 16th of January 1836 : the Lord 
Chancellor determined that the decree 
should bear date on the day when the con- 
sent was given. The decree being ac- 
cordingly drawn up, service of a subpoena 
to shew cause was served on the 5th of 
February 1838. No cause was shewn, 
and the order was made absolute before 
the petition came on for hearing. That I 
think would have decided the question 
of itself; I do not think it necessary to 
go into the other circumstances of the 
case. 1 think that Mr. Elkington was 
bound on the day when the cause was 
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heard) and when the plaintiff, was entitled 
to take euch decree as he could abide by ; 
and I think that nothing which has taken 
place in the cause, with relation to the 
other parties, would alter his position in 
that respect. 

I am of opinion, that there is no ground 
for this application, and the petition must 
therefore be dismisaed, with costs. 



} 



ROBERTS V. LLOYD. 



M.R. 
Feb. 24. 

Practice. — Pauper. 

The plaifUiff being a pauper^ the Courtf 
nutead of ordering the papers relating to 
the matters of the suit, which were in the 
defendant*s custody ^ to be deposited with the 
clerk in court, directed an inspection, at the 
cffice of the defendant's solicitor. 

Mr. Monro moved, that the defendant 
should leave with bis clerk in court, for 
the usual purposes, the papers, &c. ad- 
mitted to be in his possession, relating to 
the matters of the suit. There was nothing 
special in the circumstances of the case ; 
the plaintiff was, however, a pauper. 

Mr. Stewart resisted depositing the 
papers with the clerk in court, and pro- 
posed, in order to save expense, that they 
should be inspected at the office of the 
defendant's solicitor. 

. The Master or the Rolls said — that 
under the circumstances, he would not put 
the defendant to any expense, so that jus- 
tice was done to the plaintiff, and every 
proper facility for an inspection being 
given to him. The production must be 
therefore made at the office of the defen- 
dant's solicitor. 



L.C. \ 

K XI, 28. J 



bernal v. bermal. 



Male Children— 



Feb. 

Will — Construction - 
Descent. 

A testator having made a provisionfor the 
necessitous " male children'* of his nephews , 
and having shewn his intention of making it 
a perpetual charity: — HeM, that **male 
children^' meant *' male descendants.'* 
Naw Seribs, VII^->Chanc. 



Held also, that under these expressions 
that male descendants, through the male Une, 
were alone entitled, and that those males who 
claimed through a female were excluded. 

The report of this case at a former 
hearing, will be found in the 4 Law J. Rep. 
(n.s.) Chanc. 274. 

The will of the testator Caspar Francis 
Bernal, made at Amsterdam, and dated in 
169d, contained the following clauses : — 

'* I order, that the effects which I have 
in the India and African Company of Lon- 
don, and their profits, shall be applied to 
the performance of this my will, and what 
shall remain, be it little or much, it shall 
be put into stock in the chamber of Zealand, 
whose dividends, and those of London, 
with the interest of 1,200/. in that of the 
African at' London, shall be applied to 
keep the capital entire, except that it 
should happen to appear to my e^LCCutors 
that any of the relations hereinafter named, 
should be reduced to want, in which case 
all the dividends or interests shall be ap- 
plied to those in necessity, which are Jacob 
Levi Gomez, Abraham and Jacob de Isaac 
Bernal, Isaac de Jacob Bernal, Benjamin 
Bernal, and also Rachel Lonzada, Leah de 
Castro, and Ebther Franco, if they or their 
children shall come to want ; and in like 
manner the male children of the above-named 
men ; also included in this clause, Leah, Ra- 
chel, and Esther, daughters of Jacob Ber- 
nal, my brother, and their children, whom 
God prosper they may not come to want 
this ; and it is also my will, that when it 
shall happen that any female orphan of my 
generation, being Jews, are to be married, 
there shall be given to them 1,000 guilders 
dowry out of the said interest, by £e votes 
of the executors of my will, and the grand- 
sons and great-grandsons of the race of my 
father, who is in glory, that shall be found 
living in Judaism, which my executors 
shall perform, and when any die, shall 
name others in their place. 

*' Item, I name for my executors of my 
testament and this my will, Jacob Levi 
Gomez and Abraham Bernal, my nephews, 
with power at the end of their days to 
name others in their place, to execute and 
administer of what shall be left of my 
estate and effects in the manner that shall 
appear to them to be most for the security 
R 
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I 



and benefit ; for that my meaning is, that 
as much stock as may be, shall be preserv- 
ed, that their produce may answer and be 
applied to the necessities of those of tlie 
race of my father, (whom God hath,) at 
the discretion of my executors, and those 
ihey shall name in their places: and I 
charge the one and the other, to choose 
out of our heirs and near kindred persons 
capable to the end, that in this manner 
the memory hereof may be preserved for 
the comfort and succourof our family, and 
that they may be provided for. I hope 
other relations will augment this stock, to 
the end they may have greater assistance 
in the adversity that may befall them, 
(from which God deliver us,) the descen- 
dants or near kindred, who for sins may 
suffer these or the like misfortunes, (from 
which God deliver them,) that they may 
succour the others ; I say my will is, that 
Isaac de Jacob Bemal and Benjamin Ber- 
nal, my nephews, be also my executors, 
that they may receive of my goods and 
effects, be it only by Jacob Levi Gomez, 
or who else shall have a power from him 
and the rest, for that they may help him 
in fulfilling my will, and have voices in 
the things, and successors that are to be 
given more than what is herein expressed 
in this my last will ; and likewise my will 
is, that in these causes, Leah de Castro 
and Esther Franco, my nieces, shall meet 
and have votes, by reason they have more 
knowledge of our relations in Spain, and 
of my inclinations and obligations ; and I 
charge everybody that they give to the 
children of Benjamin Bemal, and prefer 
them to others, if they should want, or be 
to be married." 

A suit being instituted in 1728, different 
persons were admitted partakers of the in- 
terest of the fund, as stated in our former 
report. 

On the reference in our report stated to 
have been made, it was found that the tes- 
tator*s domicile was at Amsterdam, and 
that the law regulating the testamentary 
disposition of Jews there, was the same 
as that regarding Christians. 

By an order of the Lord Chancellor, of 
the 15 th of August 1837, founded princi- 
pally on an opinion given by Mr. Delprat, 
a Dutch advocate, it was declared that the 
male descendants of Jacob Levi Gomez, 



Abraham Bemal, Jacob Bernal, Isaac Ber-' 
nal, and Benjamin Bernal respectively, the 
testator's five nephews named in his will, 
and also the male and female descendants of 
Rachel Lonzada, Leah de Castro, and 
Esther Franco respectively, the testator's 
three nieces, also named in his will, or 
such of them as were or might be reduced 
to want or necessity, and professing Juda- 
ism, were entitled to participate in the di- 
vidends or interest of the fund in court, 
but subject to the male descendants of the 
said Benjamin Bernal, the testator's &vour- 
ed nephew, or such of them as were or 
might be in want or necessitous circum- 
stances, being preferred therein to others. 
And it was referred back to the said Mas- 
ter, to inquire and state to the Court, who 
were the persons entitled, according to 
such declaration. 

All the descendants of the five nephews 
of the testator, except Benjamin, and all 
the' malei and female descendants of the 
testator's three nieces, were supposed to 
be extinct, no claim having been made on 
their behalf. It appeared before the Mas-* 
ter, that the pedigree of the claimants was 
as follows : — 

BenjamiD Bernal. 

Isaac. 



Benjamin. 



Abraham. 



Jacob and Abraham. Esther. Deborah. 

Petitioners. | -| 

Respondents. Respondents. 

Males. Males. 

The petitioners, Jacob and Abraham 
Bemal, as will be seen from the above 
pedigree, were the male descendants of 
Benjamin Bernal, through the male line, 
and the res]^ndents were male descendants 
of Benjamm Bemal, through a female. 
The Master by his report submitted, whe- 
ther the last-named claimants were entitled 
to participate in the fund. 

The petitioners sought to have a decla- 
ration, that they were the only male de- 
scendants of the testator's favoured nephew 
Benjamin Bernal, who were entitled to par- 
ticipate in the income of the fund consist* 
ing of 7,800/. old South Sea annuities. 

Mr, Wakefield and Mr, Cooper contend- 
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ed, that the petitioners alone were entitled, 
they being the only persons who were des- 
cended from Benjamin Bernal through 
males. That a party could not claim, who 
traced his pedigree through a female, in 
the same way as the heir in tail male must 
claim exclusively through males. In Od- 
<2ie V. Woodford {l\ Lord Eldon, and afler- 
wards the House of Lords, held, that a 
male claiming through a female, was not 
entitled under a limitation to the '* eldest 
male lineal descendants." 

Sir fVilUam Home and Mr. Sidehottom^ 
contra. — The words "male children" have 
already been decided to mean " male des- 
cendants," and it is therefore only neces- 
pary to make out that the defendants are 
** males" and " descendants," which is ad- 
mitted. The respondents cannot be disqua- 
lified, merely because they claim through a 
female. The case cited was determined on 
the strict technical rules applicable only to 
English property, and ought not to govern 
the present case; besides which, the ex- 
pression " lineal" was principally relied on 
in OddieY. Woodford. They cited— 

5 Ann. c. 8. 

Butler V. StrgiUm, $ Bro. C.C. ZQl. 

Pierson v. Oamet,2 Bro. C.C. 38. 

CrosUy v. Clare^ 3 Swanst. 320, n. 

The Lord Chancellor (after stating 
the circumstances of the case,) said, that, 
after consideration, he was satisfied that 
the question was to be determined without 
reference to the law of Holland. That it 
had not been suggested that there were 
any technical rules in Holland applicable to 
the construction of this will, the question 
being, whether the testator intended the 
qualification should be males through 
males exclusively, or should include males 
descended through females. Both sets of 
claimants, he said, were descended from 
Benjamin Bernal, the one through males 
and the other through a female. The order 
of the 15th of August 1837, decided that 
the male descendants of Benjamin Bernal 
were entitled ; and the expressions and the 
general scheme of the will, proving that 
the object of the testator was to establish 
a permanent charity, it was necessary, in 
order to give effect to that intention, that 

(1) Se« the oext case. 



this word " children" should be read des- 
cendants. The law of Holland permitting 
this species of provision for families, it 
was to be considered who were to take, 
the qualification being, that they should 
be male descendants ; and to entitle a party 
to claim, he must shew that he was one of 
the class. A male claiming through a 
female, would certainly answer the descrip- 
tion of male descendants, but would not 
be construed to be issue male. 

The case of Qddie ▼. Woodford, said 
his Lordship, was a strong case. • lliere, 
though a party was lineally descended, 
yet claiming through a female, he was 
held by the House of Lords to be incap- 
able of presenting to a living under the 
description of " the eldest male lineal de- 
scendant" of a son of the testator. The 
statute relating to the Duke of Marl- 
borough does not assist in the construc- 
tion of this will. It appeared here that 
the testator intended to designate the male 
line as the class ; and that such was his in- 
tention, appeared from the provision he 
afterwards made for the females. If, in^ 
stead of providing for the male line, he 
had intended to include females, why make 
a separate provision for them? It would be 
more natural to provide for the whole to- 
gether. My opinion is not formed on any 
speculation on what might have been the 
testator's intention beyond what he had 
expressed on the face of his will, and on 
that I think that the petitioners are solely 
entitled. 



L.C. 
Nov. 1821 
H. Lords 
June 1825 



] 



ODDIB V, WOODFORD. 



Will — Construction^ 

The term " eldest nude lineal descendant," 
held upon the construction of the will of Mr. 
Thellasson, not to include a male descendant 
claiming through a female. 

The testator, Peter Thellusson, by his 
will, dated in 1796, directed his trustees 
to accumulate his property during the lives 
of his three sons, and the lives of their is- 
sue, living at the testator's death, and lay 
the same out in the purchase of real estates, 
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and, after the period of accumulation, to di- 
vide the estates into three equal parts, and 
convey one of such allotments as follows : 
"to theuse of the eldest male lineal descen- 
dant then living, and who shall he entitled 
to the first choice of such allotments, of 
my said son Peter Isaac Thellusson, in tail 
male ; with remainder to the second, third, 
fourth, and all and every other male lineal 
descendant or descendants, then living, 
who shall be incapable of taking as heir in 
tail male of any of the persons to whom a 
prior estate is hereby directed to be limited, 
of my said son Peter Isaac Thellusson 
successively in tail male." He made 
similar limitations of the other two-thirds 
to his other two sons respectively, with 
cross remainders between them ; and he 
ordered and directed his . trustees, when 
any advowson was vacant, ** to present a 
fit and proper person thereto, who should 
for that purpose be nominated by one of 
his said sons in rotation, the eldest having 
the first nomination, and the like nomina- 
tion to be made by the eldest male lineal 
descendant of his said three sons respec- 
tively, in the order and rotation aforesaid, 
if he be capable by law of making such 
nomination, when the church became 
vacant, or in due time afterwards, other- 
wise the eldest male lineal descendant of 
the next brother was to present to such 
living. And in case it should so happen, 
that when such living or livings should re- 
spectively become void, or in due time 
afterwards, no male lineal descendant of 
any of his said sons should be capable of 
presenting thereto, he directed his said trus- 
tees, or the survivors or survivor of them, 
or such future trustees or trustee for the 
time being, to present to such living or 
livings respectively." 

One of the testator^s sons, George, died 
without male issue, but leaving daughters. 

This bill was filed on behalf of an infant 
who was the eldest son of one of such daugh- 
ters, and who was consequently the great- 
grandson of the testator Peter Thellusson, 
through a female, claiming the right to 
nominate according to the rotation pre- 
scribed by the will, to a vacancy in a liv- 
ing, part of the trust property. 

Lord Eldok, in a very long and able 
judgment, dismissed the bill, on the ground, 



that upon the true construction of the will, 
a party claiming through a female was not 
entitled to such right of presentation. 

An appeal was presented to the House of 
Lords, when, on hearing of the appeal and a 
cross appeal of the heir- at-law, two questions 
were referred to the Judges, which were in 
substance, first, whether on the supposition 
that the dispositions of the will had been 
legal instead of equitable, a great grand- 
son claiming through males exclusively, 
would be entitled to nominate in prefer- 
ence to a great-grandson claiming through 
a female, both being adult ; and secondly, 
whether on the supposition that both great- 
grandsons claimed through males, an 
adult claiming through a younger son 
would be entitled to present in preference 
to an infant claiming through an elder son. 
The Judges certified on the first question 
in the affirmative, and on the second in the 
negative. 

Whereupon, the House of Lords de- 
clared, *' that the plaintiff was not entitled 
to any relief by his bill," and the cause be« 
ing afterwards set down for further* direc- 
tions in Chancery, was dismissed. See 
Seian's Decrees, 391. 



MR. \ 

r. 16, 17./ 



ROGERS 0. 80UTTEN. 



Mar 

Legacy — Admission of Assets — Loco Pa- 
rentis — interest on Legacy, 

Generally where an executor denies assets, 
an order for payment of a legacy is not made 
until the accounts have been taken ; but the 
accounts are not directed if the answer dis' 
closes other circumstances which shew a per." 
sonal liability. 

A father held, under the circumstances, to 
have placed himself in loco parentis towards 
the illegitimate children of his deceased son, 
and interest given to such children on legacies, 
from the decease of the testator, 

William Buckland, the testator, by his 
will, dated the 1st of March 1821, *'gave 
and bequeathed the sum of 50/. each unto 
the two illegitimate children, of which his 
deceased son was the putative father;" and 
he gave the residue and remainder of his 
property to the defendant Edward Soutten, 
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and appointed him his executor. By a co- 
dicil to his will, dated the 11th of August 
1821, the testator "gave unto each of the 
two putative children of his deceased son 
the sum of 50/., in addition to a like sum 
given to them hy his said will, and to be 
paid to them on their attaining the age of 
twenty-one years.'* The testator died in 
1824, and the defendant afterwards proved 
his will. The plaintiff, Susannah Rogers, 
who was one of the illegitimate children of 
the testator's son, referred to in his will 
and codicil, attained her age of twenty-one 
years in March 1831. The defendant not 
having paid the plaintiff her two legacies 
of 501. and 50/., she filed tliis bill for the 
purpose of obtaining payment. I'here were 
two questions argued at the bar : first, whe- 
ther, under the circumstances stated in the 
judgment of his Lordship, an order for 
payment of the legacies should be now 
made against the defendant, without hav- 
ing the accounts of the testator's estate 
first taken, the executor having denied as- 
sets ; and, secondly, from what time inter- 
est was payable on the legacies. 

Mr. PemherUm and Mr. H. W. Busk, for 
the plaintiff, asked for an order for imme- 
diate payment, with interest from the 
death of the testator. 

Mr. Cooper and Mr, Hill, contr^, resist- 
ed an order for payment until the accounts 
had been taken ; contending, that it was con- 
trary to the practice of the Court to make 
such an order, unless there was a clear 
admission of assets ; and, secondly, they 
argued, that interest was payable on the first 
legacy only from one year after the testa- 
tor's death ; and, on the second, from the 
time of the legatee's attaining twenty-one 
—Wetherhy v. i)fxon(l), and Ellis v. £/- 
Us (2), were cited on the second point. 

The Master ov the Rolls. — ^This is a 
bill filed for the payment of tw9 legacies 
of 50/. each, given by the will and codicil 
of William Buckland, dated respectively 
the 1st of March 1821, and the Uth of 
August 1821. Now, the 50/. by the codicil 
is given in addition to the 50/. bequeathed 
by the will, and is payable to the legatee 
on her attaining twenty-one. There were 

(1) 19 Vm. 407 ; •. c. Coop. J79. 

(2) 1 Sch. & Uf. 5. 



two questions raised in this case, first, 
whether the defendant is at this time liable 
to an order for payment of the legacies, he 
having by his answer in terms denied assets. 
It is true, that ordinarily where a defendant 
denies assets, the accounts are first di- 
rected to be taken ; but it does not follow 
that accounts are in such cases directed to 
be taken, if, with the denial of assets, the 
answer discloses circumstances which shew 
a personal liability for what is asked. The 
question is, whether such circumstances 
exist in the present case; the testator hav- 
ing given certain legacies by his will, gives 
to the defendant, his executor, the residue 
of his personal, and all his real estate. 
After the death of the testator, his will was 
disputed, and the defendant then thought 
right to enter into an agreement with the 
relations of the testator, who were disputing 
the will, for a compromise. It was of 
this nature, that they should leave the de- 
fendant in undisputed possession of, and 
with an unimpeachable title to the real es- 
tates, and that the defendant should give 
to them all 'the personal estate, which is 
stated to have amounted to the sum of 
2,500/. This they received, and the de- 
fendant was lefl in possession, with a con- 
firmed title to the real estates. The per- 
sonal estate was subject to the payment of 
the funeral and testamentary expenses, 
debts and legacies. The defendant dealt 
with it as his own, for the purpose of pro- 
curing for himself an indefeasible title to 
the real estate ; but he could not thereby 
deprive the plaintiff of any benefit or claim 
to which she was entitled against the per- 
sonal estate. It was in 1826, when he 
used the personal estate as his own, for his 
own advantage, undertaking to pay the 
debts, and funeral and testamentary ex- 
penses, but, as it is said, not the legacies. 
The transaction, however, took place under 
circumstances which could not by possi- 
bility defeat the claims of the legatee** 

After this, he being in possession of the 
real estete, is called on for payment of 
legacy duty, which he pays, even on the 
legacies in question, in the year 1830, and 
at various times pays the other legacies, 
and makes a compromise with another 
legatee, who was in the same circumstances 
with the present plaintiff. After the lapse 
of some years, he is called upon for an ac- 
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couiaty and be renders one, and he says the 
debts are so much, and the personal estate 
so much, leaving a large balance, more 
than sufficient to pay the pUuntiff; he does 
not, however, pay, because, he says, he 
has no assets, and for this reason, because 
he has given them to other persons, for the 
purpose of securing the real estates ; and 
he has truly denied by his answer that he 
has assets, because he has given them to 
mher persons, for the purposes I have 
stated. The question is, if this is such a 
denial of assets as to entitle him to have 
an account taken of the testator's estates ; 
and I am clear that he has precluded him- 
self from any title to an account in this 
respect. 

The next question is, from what time 
interest is payable on the legacies. If there 
lue no pecuHar circumstances, interest is 
payable from the expiration of one year 
. from the death of the testator. As to the 
second legacy, it was to be paid in addi- 
tion to a like sum which is iriven by the 

It is said, that the testator stood in loco 
paretUiSf or has assumed an obligation ibr 
maintaining the plaintiff. 1 do not recol- 
lect any ease in which the circumstances 
of the present have occurred. The son of 
the testator, a very young man, who died 
under the age of twenty-one years, became 
the father of the plaintiff, in consequence 
of which, he became bound to save the 
parish from any liability. Not being able 
to do it, the testator, his father, stepped 
forward, and entered into a bond to main- 
tain the child, and pay 8g, a week, and this 
obligation he seems to have performed 
during his life, with small exceptions. 
There were some arrears at his death, 
5vhich were paid by the defendant. 
• The testator thus voluntarily assumed a 
duty for the sake of relieving his son, the 
effect of which was to contribute so much 
for the plaintiff's maintenance, and this was 
performed till his death ; previous to his 
death, he had assumed the situation of one 
m loco parentis, and with this obligation 
pressing on him, he makes this provision 
for the children. The question is, whether 
this is not sufficient to extend the ordinary 
rule for payment of interest on the legacies, 
from one year after his death to the testa- 
tor's death. 



On the whole, I think, there is sufficient 
to say, that interest ought to be paid from 
the death of the testator ; therefore, let the 
interest be computed, and an order be made 
for the payment of the legacies, with in- 
terest, together with the costs of the suit 
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WILSON V, BROUOHTON. 



M.R. 
March ftS, 

Pleading — Parties — Costs. 

The Mastbk of the Rolls, in diis case 
held, that the representatives of a deceased 
trustee were necessary parties to. a bill 
against the surviving trustees ; and he or- 
dered the cause to stand over for want of 
parties, with liberty to amend, but refused 
to the def«idants the costs of the day, 
they not having taken the objection by their 
answer. 

As to the first point — t. e. parties, see 

Walker v. Synumds, S Swanst. 75. 
Wilkinson v. Parry^ 4 Russ. 1S74, n. 
Munch V. Cockereli, 6 Law J. Rep. 

(n.s.) Chanc. 9. 
Wilson V. Moore, 1 Myl. & K. 14d. 

As to the second— the costs : 

MiteheU v. Bailey, 8 Madd. 61. 
Hill V. Kirwan, Jac. 168. 
Keating v. Keating, 1 MoL 218. 
Oiles V. Qiles, 5 Law J. Rep. (n.s.) 

Chanc. 46. 
Court V. Jeffery, 1 Sim. & Stu. 106. 
Attorney General v. Hill, 8 MyL & C. 

«47. 
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ARCHIBALD V. WRIQHt. 



v.c. 

Mar. 80. 

Will — Construction — Interest or Power, 

Bequest to a lady of a sum of stock, "to 
be transferred to her for her sole and entire 
use during her life, that she shall not alienate 
it, but enjoy the interest of it during her said 
life, and, at her decease, she may dispose of 
it as she thinks fit ;" — Held, not to give an 
absolute interest, but a life interest, with a 
power of appointment by wiU; and the lady 
having died intestate, the stock was held to 
Jiavef alien into the residue. 
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Henry Wright, by bis will, dated the 12th 
of September 1824, after reciting that he 
had executed a deed of trust, settling a 
certain portion of his property, declared 
as follows : — 

*'l stand possessed of the remaining 
sums — viz. 1,000/. in the old 4/. per cents. ; 
650/. in the late Navy fives, and 100/. in 
the 31. per cent, consols, which I dispose 
of in the following manner — viz. I bequeath 
the 100/. in the SL per cent, consols, to 
Johanna Grant, of No. 7, Charlotte Street, 
Pimlico ; I give the interest of all the rest 
to my dear wife Eliza, to be enjoyed by 
her during her life ; at her decease, I give 
the same to my child Henrietta ; I further 
will, that at the decease of my wife, the sum 
of 1,000/. in the old 4/. per cents, be trans- 
ferred to Johanna Grant, /or her sole and 
entire use during her lijfe, that the shall 
noi aUenate it, oui enjoy the interest of it 
daring her said life^ and at her decease 
she may dispose rf it as she thinks JU^ I 
further will, that after the decease of my 
wife, and should Henrietta also die, (with- 
out issue,) and the above named Johanna 
Grant be living at the time of the decease 
of the said Henrietta, I, in that case, will 
and bequeath to Johanna Grant before 
named, the further sum of 2,800/. in the 
8/. per cent, reduced stock, which sum is 
referred to in the trust deed alluded to in 
the first part of this document; I farther 
will and bequeath to my dear wife, my 
house and furniture, and everything apper*' 
taining to Ham(l), during her life; at her 
decease, I give the same to my child Hen- 
rietta ; I also give to my wife the seven 
Lancaster Canal shares, during her life, and 
at her decease, I give the same to Hen* 
rietta. Dated at ^un,the 12thof Septem« 
ber 1824. H. Wright. I appoint my bro- 
ther sole executor of this my last will." 

The testator afterwards made a codicil 
as follows: — "Codicil made the 19th of 
October 1824. In addition to the provi- 
sion hereinbefore made for Johanna Grant, 
at the decease of my wife, I give and be- 
queath to her the Jurther sum of 4S0/. in 
the late navy fives, for her disposal, Henry 
Wright." 

The testator died on the 7th of April 

(1) His wri d m ce. 



1825, and his brother John Wright, a de- 
fendant, proved the will and codicil on the 
21st of July 1825. 

The 1,000/. 4/. per cent, annuities, and 
680/. Navy 51, per cents., were rednced in 
the testator's lifetime to S^, per cent, an-' 
nuities, and by reason of a deficicDcy of 
the general personal estate for payment of 
debts, &c. these sums were partly applied 
for that purpose, and abated in proportion, 
leaving 800/. of the former, and 504/. c^ 
the latter, for the legatees. 

On the 16th of February 1881, Johanna 
Grant married John Archibald, and died 
on the 9th of September 1832, and let- 
ters of administration of her effects were 
granted to her husband by attorney, he 
being then resident in the East Indies. 

John Archibald, the husband, died in 
July 1884, and made a will, dated the 20th 
of the same month, but did not appoint an 
executor ; and John Archibald, the plaintiff, 
obtained letters of administration, both of 
the estate of John Archibald and of Jo- 
hanna his wife, deceased. 

Eliza Wright, the widow of Henry 
Wright, the testator, died on the 6th of 
November 1885 ; and thereupon the plain* 
tiff filed his bill against John Wri^^ 
the executor, and Henrietta Ann Wright 
Place, who was a natural daughter of the 
testator, claiming a transfer, not only of 
the 480/k bequeathed by the codicil, but 
also of the 800/. residue of the 1,000/. be- 
queathed by the will. 

The cause came on to be heard on bill 
and answer; and owing to the partiea 
differing on the minutes, was twice argued; 
first, on the 2nd of March, and again thia 
day. 

Mr, Knight Bruce and Mr, RudaU, for 
the plaintiff. — ^The question is, what were 
the rights of Johanna Grant, in reference 
to the 1,000/. bequest — whether she took 
an absolute interest, or had only a power 
coupled with an interest for her life. One 
construction of this will is to read the pas- 
sage beginning, *'I further will, that at the 
decease of my wife," and ending "Johanna 
Grant," as if it were a parenthesis, and 
then diere would be an absolute gift, which 
the subsequent declaration, as to the enjoy- 
ment during life, and the power of disposal 
at her death, would not abridge. There 
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is another construction which refers the 
words ''during her life," " she may dispose 
of it/' not to Johanna Grant, hut to Hen- 
rietta ; and this has been suggested hy an 
eminent counsel, as the true reading of the 
wUl. 

[Mr. Jacob. — If the passage referred to 
be read as a parenthesis, you must make 
Johanna Grant a trustee for Henrietta.] 
• There is no authority for construing the 
word "dispose" or *Misposal," to mean 
other than an absolute hUerestj unless a 
special class to take, or a special instru- 
ment or mode of executing the power, be 
pointed out — Tomlinson v. Dight4m{2\ 
and Doe v. Thorley (8). The codicil is 
▼ery important in explaining the disposi- 
tion intended by the will; there is no ques- 
tion as to Johanna Grant taking an absolute 
interest in the 4d0/.; and the words "in 
addition," "the further sum," "for her dis- 
posal," clearly import, that the additional 
provision is of the same nature as the 
former gift at his wife's decease. 

[The VicB CHANCELLoa. — There are two 
different gifts to Johanna Grant, by the 
will ; the testator does not in his codicil 
distinguish either, but refers to the provi- 
sion he has made for her, in general terms ; 
the gift by the codicil, therefore, cannot 
be of the same nature as both.] 

The testator has here said, " you shall 
not spend your income;" that is, "you 
shall not anticipate it by alienation." Tes- 
tators like the present, who seek not the 
aid of legal skill, never contemplate any 
distinction between power and property. 
In Doe V. Thorley the words were " to leave," 
and all the Bench thought that word sig- 
nified ex vi termini i a disposition by wiU. 
Reid V. Shergold (4) also was decided on 
the same rule of construction, the appoint- 
ment by fviU being specially limited. 

. The following cases were also cited : — 

Irwin V. Farrer, 19 Ves. 86. 
Jennor and Hardie*s case^ 1 Leon. 283. 
Robinson v. Dusgale, 9. Vem. 181. 
Qoodtitle v. Otway, ft Wils. 6. 
Elton v. Shephard, I Bro. C.C. 5S2. 

(«) 1 P. Win«. 149. 

(3) 10 East, 438. 

(4) 10 Ves. 370. 



Hales V. Margerum^ S Ves. 299. 
Comber v. Graham, 1 Russ. & M. 450. 
Simmons v. Simmons, 8 Sim. 22 ; s. c. 

5 Law J. Rep. (n.s.) Chanc. 198. 
Doe dem. Herbert v. Thomas, 8 Ad. & 

£1. 123. 
Hixon V. Oliver, 13 Ves. 108. 

Mr. Jacob and Mr. Roupell, for the de- 
fendant, Henrietta Ann Wright Place, were 
not heard (5). 

Mr. Greene^ for the defendant, John 
Wright. 

The Vice Chancellor. — ^The words in 
the present case do not appear to me to 
give an absolute interest, with a super- 
added power, as in most of the cases re- 
ferred to, but a life interest and testamen- 
tary power; they seem to negative the 
possibility of Johanna Grant disposing of 
the fund during her life, and are very dif- 
ferent from the words in Doe dem. Herbert 
V. Thomas. 

Mr. Knight Bruce. — With great defer- 
ence, I think the restraint on alienation 
good for nothing. 

The Vice Chancellor. — ^That may be, 
so far as it is a limitation of the interest ; 
but it appears to me available as indicative 
of an fntention to prescribe the mode of 
executing the power — viz. by will, and not 
by writing inter tivos. I think, this lady 
was not to have a power to alienate 
during her life ; and if not, then she took 
a life interest coupled with a testamentary 
power of appointment, and having died 
intestate, Henrietta Ann Wright Place is 
entitled to the 8002. bank tj!\l. per cent, 
annuities, in the pleadings mentioned. I 
would not object, if it were desired, to send 
a case to a court of law ; but there would 
be great difficulty in framing one that 
would be satisfactory. 

Mr. Knight Bruce agreed as to the diffi- 
culty of framing a case, and did not press 
it. 

(5) See Bradly v. Weetcott, 13 Ves. 445 ; md 
Reith V. Seymonr, 4 Rubs, f 63 ; s. c. 6 Law J. Rep. 
ChftDC. 97. 
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HAUES V. HAMES. 



Jan. 

Settlement — Executors — Trust. 

By a marriage settlement, some leasehold 
property of the husband was vested in trus" 
tees, in trust for the husband for life, and 
mfier his decease, to pay the wife an annuity 
if Z50L for life, and to pay the residue of 
the rents unto the executors and adminislra' 
tors of the husband, and after the death of 
the husband and wife, on trust to sell and 
pay portions to a limited extent to the children^ 
and to hold the residue upon trust for the 
executors, administreUors, or assigns of the 
kusband, for his and their own use and 
benefit, and in case of there being no children, 
to hold the whole trust monies, upon trust for 
the executors, administrators, and assigns of 
ike husband absolutely for ever. The settle^ 
ntent contained a covenant by the husband 
to renew the lease and pay the annuity. 
There were children of the marriage, whose 
portions did not exhaust the whole trust fund: 
— Held, on the death of the husband and 
wife, that the executors of the husband took 
the residue, not beneficially, but in their re* 
presentative character. 

By an indenture dated the 6th of No- 
vember 1788, and made between John 
Hames, of the first part ; Grace Hay ter of 
the second part ; and George Garrard Hay- 
ter and two other trustees of the third part ; 
after reciting that a marriage was intended 
to be had between James Hames and Grace 
Hay ter, and that John Hames was pos'- 
sessed of certain leaseholds, and that Grace 
Hayter was entitled to a share in ^501. 
long annuities, and that it hsifi been agreed 
that John Hames should become entitled 
to all the personal property of the said 
Grace, except her share in the 2501. long 
annuities, " in consideration whereof, and 
for making a further provision for the 
said Grace Hayter, and the issue of the 
intended marriage, John Hames agreed 
to assign the leasehold upon the trusts 
after mentioned;" he, the said John Hames 
did assign the leasehold to the trustees, 
upon trust for himself for life, and, afler 
his decease, to pay Grace an annuity of 
250/. for life, and to pay the residue of the 
rents unto the executors or administrators 
New Series, VII.— Chanc. 



of the said John Hames ; and, after the 
decease of the survivor, to sell the property 
and stand possessed of the produce, upon 
trust to pay to each of the children of the 
marriage such a sum of money as together 
with his share of the 2501. long annuities 
would amount to 1,500/., and in case any 
such child or children should happen to 
depart this life under the age of twenty- 
one years, then as to the portion or por* 
tions of him, her, or them so dying under 
the age of twenty-one years, and also as 
to the residue of such trust monies to arise 
from such sale or sales as aforesaid, upon 
trust for the executors, administrators, or 
assigns of the said John Hafnes, to and for 
his and their own absolute use and benefit; 
and in case there should be no child or 
children of the body of the said John 
Hames on the body of the said Grace 
Hayter, lawfully to be begotten, or there 
being such, all of them should die under 
the age of twenty-one years, tlien as to the 
whole of such trust monies, upon trust for 
the executors, administrators^ and assigns 
of the said John Hames, absolutely for ever. 
And in the said indenture of settlement 
was contained covenants on the part of the 
said John Hames, for renewal of the ternis 
in the said settlement property, for the 
Durposes of the said settlement, and also 
lor payment of the said annuity to the said 
Grace Hayter ; and also a proviso whereby 
it was declared that so long and during 
such time as the executors or administra« 
tors of the said John Hames should pay 
the said annuity or clear yearly sum of 
250/. unto the said Grace Hayter, at the 
days and times, and in the manner therein- 
before mentioned and appointed for pay* 
ment thereof, they, the said trustees, their 
executors and administrators, should stand 
and be possessed of the said messuages, 
hereditaments, and premises, upon trust 
to permit and suffer the executors or ad- 
ministrators of him, the said John Hames, 
to receive and take the rentsi issues, and 
profits thereof, to and for their own use and 
benefit. 

The marriage took effect, and there were 
issue two sons, George and the defendant 
William. In 1804, John Hames, the set- 
tlor, died, and he appointed his widow 
Grace Hames and G. 6. Hayter, his exe- 
S 
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tors, who duly proved hit will. In No- 
▼ember 1820, George, the son, died; and 
Grace Hames, having survived her co-ex- 
ecutor, died in 1837, and^she by her will 
bequeathed all her estate to the defendant* 
The question in the cause was, whether 
the surplus of the produce of the leaseholds, 
after providing for the portions of the chil* 
dren of the marriage, formed part of the 
residuary estate of John Haroes the settlor, 
or belonged to his executors beneficially. . 

Mr, Pemberton and Mr. Rogen, for the 
plaintiffs. 

Mr, Kindersley and ^Mr» Hehcrd/en^ for 
the defendant. 

The Master of the RoUs took time to 
consider his judgment. 

Jan. 16. — The Mastsb or the Rolis 
[after stating the case,] said, that the ob- 
ject of the settlement was plainly to make 
a provision for the wife and children, and 
to invest the trustees with ample powers 
for that purpose, and that upon the true 
construction of the settlement, the execu- 
tors were entitled to the surplus in their 
representative character, and not benefi- 
cially. 

Niitt. — On th« subject of ezeeuton and trvstMS 
taking benefieiallj, see Sandcn o. Franks, S Mad. 
147; Collyen». Squire, 3 Ruaa,4€7, ».c. 5 Law ^. 
Rep. Chanc, 186 y Wellmaa v. Bowrisig, 3 Sii^. 
328, 8. c. 1 Law J. Rep. Chanc 27 ; Stocks e. 
Podalej, 1 Keen, 325; Wood v. Cox, 1 Keen. 
317, 8. c. 2 Myl. & Cr. 684, 6 Law J. Rep. (n.8.) 
Chanc. 366 ; Palin n.HiUe, 1 Myl. & K. 470, s. c. 
2 Law J. Rep. (n.8.) Chanc. 142 ; Bridge v, Ab- 
bott, 3 Bro.C.C. 224; Charles e. Evans, lAnat. 128; 
Nurse V. Oldmeadow, 5 Law J. Rep. (n.8.) Chanc. 
300 ; Stubbs e. Sargon, 6 Law J. Rep. (n.8.) 
Chanc. 254, s. c. ant9» 95; Wallis v. Taylor, 6 
Law J. Rejp, (n.s.) Cbano. 68« 
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GIBBS 0. HOOPS a. 
0JBB8 V. BUR8X.XM. 



V.C. 

Jan, 20. 

17 Geo. 8, c. ZQ^Annvity Deed— Me- 
mortal. 

In the memorial of an annuity deedf the 
amount of the annuity was in some places 
stated to be 77t, and mothers ta be 7SL 5s.; 



and the consideration money ttas in stme 
places stated to be 450/., and tfk a^Aera^ to 
be 4551, ; and the names of persons were 
stated to be indorsed on the deed, as witnesses 
to its execution by the grantee and lu» trus- 
tee, whose names were not in foci indorsed 
en it : — Held, that the memorial did not rem 
present the transaction with sufffeient aecw^ 
racy, and that the grant of the annuity was 
consequently void. 

The plaintifis sought to set aside a grant 
of an annuity of 771. for ninety-nine yean, 
if the grantor should so long live. The 
annuity in question was granted by a deedi 
dated the 16th of January 1812 ; and in 
the recitals which stated the agreement to 
grant the annuity, and in the first witness* 
ing part, by which it was granted and 
charged on certain freeliold estates, the 
amount of it was uniformly stated to be 
77/., and the consideration was stated to 
be 455/. But in the second witnessing part, 
the grantor demised the estates charged 
widi the annuityi to a trustee for 200 
years, ^*for further, better, and more eflfbo« 
tually securing the payment of the said 
annuity of 73/. 5s., thereby granted." Ii| 
the covenant by the grantor to pay the an- 
nuity, the amount was stated in the deed 
to be 77/., but in the memorial it was vam* 
.tioned as 73/. 5s. The memorial stated, 
that the subscribing witnesses to the exe* 
cution of the deed by the grantee were 
W. G. and G. H, and that the subscribii^ 
witness to its execution by the trustee was 
the said G. H, but there was na indorse* 
ment on the deed, of the names of either 
of those persons. A receipt for 455/. was 
indorsed on the indenture* A warrant of 
attorney for entering up a judgment as a 
security for the annuity, was stated in the 
memorial to be for entering up a judg- 
ment for 900/., as a security for an aoH 
Buity of 77/. ; and the memorial also stat-' 
ed, that **the true and bond fide considera- 
tion advanced and paid for the purchase 
and grant of the said annuity, was 450/., 
and the said sum of 450/. was paid to'^ the 
grantor, by the agent of the grantee, in 
notes of the Bank of England. The ques* 
tion, as to the validity of the annuity deed, 
was argued upon exceptions to the Ma8*i 
ter*a report, the Master being of opinion 
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that tbe grant was not valid, on the ground 
that the provitions of the 17 Geo* 3. c. M. 
had not been complied with, . 

Mr, Jacob and Mr. 5^r Sharpet ^or the 
cxceptioiis. — The amountB of the annuity 
and consideration money are correctly set 
out in the recitals, and in the operative 
part of tbe deed ; and it is not required that 
the memorial should state those points 
more than once. The statement, therefore, 
m the memorial, in which the sums are 
incorrectly set forth, may be rejected as 
surplusage, or may be disregarded as a 
clerical error. They cited — 

CmuinsY. Thompion^ 6 Term Rep. 335. 

Ince V. Everard, ibid. 545, 

Hodges V. Money, 4 Term Rep. 500. 

Sowerby v. Harris, ibid. 494. 

Wyait V. BarweU, 19 Ves. 435. 

Browne Y. Rose, 6 Taunt 124. 

OrioH v. Knigki, 3 Bos. & Pul. 153. 
As to the statement in the memorial re- 
specting the execution of the deed by the 
grantee and his trustee, in the first place 
it is immaterial whether those parties did 
execute it or not ; and in the next place, 
they may have actually executed it in th^ 
presence of those persons, although their 
names were not inoorsed on the deed. lit 
Ex parte Maekreth{\), it appeared plainly 
that the memorial could not be true, but 
this case is quite different* 

Mr. Kmgkt Bruce and Mr. MoniaguCf 
appeared for the plaintiffs. 

The Vies Chahcxllor.-^ Where a me- 
aiorial sets forth th^ consideration by way 
of recital, it is substantially a setting forth 
of what the consideration was : that has 
been very clearly decided* But in this 
Q^uset the memorial not only sets forth the 
whole of the deed by way of recital, and 
so shews the consideration to have been 
455/., but it does substantially aver, that 
'* the true and bond Juk consideration ad- 
vanced and paid for the purchase and grant 
of the said annuity was the sum of 450/." 
MoWy if the memorial had gone on to say, 
that the said sum of 455^ was paid, I 
could have understood that yon might 

(1) t East, 963. 



have said, " there is a plerical ttror on the 
face of the memorial ;" because where it 
speaks of some sum, and then goes on to 
say, 455/., it would, on compariag all parts 
of the memorial together, appear merely 
a clerical error. But it is no such thing 
in this case. The memorial asserts, that 
the true and bond Jide consideration was 
450/., ** and the said sum of 450/. was 
paid," &c. Therefore, here is a substan- 
tive averment in one part of the memo- 
rial, that the consideration was one sum ; 
and then there is an averment, by way of 
recital, that the consideration was a differ- 
ent sum ; therefore you have a memorial 
not truly setting out what the considera- 
tion was, as it states it in one place to be 
one thing, and in another place to be an- 
other thing ; my opinion therefore is, that 
this is a good objection, and that it applies 
to the whole transaction, to the power of 
attorney and the judgment, as well as to 
the grant itself. 

And, I must say, that as to the point of 
witnesses, that would of itself affect the 
validity of the deed. The act is not com- 
plied with, when in addition to the names 
of the real witnesses, other names are in- 
troduced (2), because it is an untrue repre- 
sentation of the mode in which the trans- 
action was carried on. And where it is 
not known who was the true witness, and 
a person of respectability, who was not a 
witness, is mentioned as having been one, 
the memorial does represent the thing in a 
manner likely to deceive. If you proceed 
to act on it, it must give endless confbsion 
and trouble. On the first point, the an- 
nuity is clearly bad. 

Excepiion overruled. 

(t) By iha 1st teetioa of tbe set, it ii «Baot»d, 
" Thftt ev«ry dMinoritl sliall oonttin the day of tb« 
month and the year when the deed, bond, instru- 
ment, or other asfuranoe hears date, and the name 
of all the pardea, and for whom any of them are 
troetees, and ^ vN Ma wimtuet, and ahall set forth 
the annual tum or Bums to be paid, and the name 
of the person or persons for whose life or Urea the 
aancrity ia grated, and the consideration or consiw 
denitiona of granting the same /' otherwise, every 
aifsb deed to bo void* 
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DORIAN 9. LIVIMOTONB. 



M.R. 
Feb. 24. ^ 

4 4* 5 mil. 4. c. 82— CcmWfttctson— 
iS/ace Compensation Money. 

Service of a stibpcena in Jamaica^ ordered^ 
where the subject of the suit was slave compen* 
sation money* 

Mr. RoupeU moved for an order under 
tliis act, that service of a subpoena on Mr. 
Dewdney, a defendant, in Jamaica, might 
be good service. The subject-matter of 
the suit was slave compensation money 
which had been awarded and paid into 
court, and invested in the funds. 

The Master ov thb Rolls, after refer- 
ring to the act, made the order. 

A'of«.— It is right to state, that hit Lordship's 
sttention was not called to the seeond sIsto com- 
pensalion rale, which declares, that in respect of 
all persons interested in sny slave, the compensation 
mooey shall be deemed of the same nature, and im- 
pressed with the same character, lliis would im- 
press the compensation money with the chaiacter of 
jwal estate in Jamaica, to which the act in question 
does not extend. 



:•} 



TBNCH V. CHEESE AND STEPHENS. 



V.C. 

Feb. 

Uth New Order, {May 1837)— Con- 
struction — Costs. 

Where, after the new orders o/'1897, k 
party moves in a cause, he is bound to see 
that the motion is made before the proper 
Judge: and if, therefore, he makes an appli^ 
cation in the wrong court, it will be refused 
with costs, even in a case where tlte last order 
in the cause on the merits, was made in re* 
spect of another defendant* 

Mr. Bayley, on behalf of Stephens, one 
of the defendants, moved to dismiss this 
bill for want of prosecution. 

Mr. Beavan objected that this motion 
under the 12th order 1837, section d, 
ought to have been made at the Rolls ; the 
last order upon merits shewn by answer, 
namely, an order for the defendant Cheese 
to produce papers, admitted by his an- 



swer to be in his possession, having been 
made at the RoUs. He asked for the costs 
of this motion. 

Mr. Bayley, in reply, insisted that as 
the order at the Rolls had not been made 
against his client, and as he had no notice 
of it, no costs ought to be given; but-«- 

The Vice Chancellor said, he knew 
it to be the opinion of the Lord Chancellor, 
that those who made applications after the 
orders of 1837, were bound to see that 
they were made in the proper place : he 
therefore refused this motion with costs. 



MR 1 

Feb 26 I ^^^^^"^ ^' SEWEtL. 

Pleading — Amended Bill — Parties. 

A plea to the whole amended bill, after a 
fuU answer to the original InU, under the cir* 
cumstances allowed. 

The plaintiff was entitled to cne-fourth 
of a residue as assignee of J. B, and to 
one other fourth in right of his wtfe ; by 
his original bill, to which his wtfe was 
no party, he left it in amlnguity whether 
he claimed in right of his wife as well as 
assignee of J. B. The defendant put in 
a full answer, stating the ambiguity, and 
suggesting, that if the plaintiff claimed in 
right of his wife, she ought to be made a 
party. The plaintiff amended, and then dis- 
tinctly claimed in right of his wife. The 
defendant then pleaded to the whole bill, that 
the wife's property was settled on her mar^ 
riage, and that the trustees of the settlement- 
ought to be made parties : — Held, regular. 

Where a plea for want of parties, points 
out the class of persons who ought to be made 
parties, it is not necessary to aver that they 
are living. 

The plaintiff, Thomas Hewett, was en- 
titled in right of his wife Ann, to one-fourth 
of the residuary estate of the testatrix; 
and, as assignee of J. Barlow, he was en- 
titled to another fourth part thereof: 
the parties entitled to the remaining two 
fourths had received their shares, and ex- 
ecuted releases. By the original bill, to 
which his wife was not made a party, the 
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plaintiff sought an aceount of the testatrix's 
estate, and that the residue might be as- 
certained, and for ah account and payment 
of what was due to the plaintiff, but the 
bill was ambiguously framed as to the claim 
of the plaintiff in respect of his wife's 
share. 

The defendant Sewell, who was the sur- 
viving executor, after stating a settlement 
of accounts with the plaintiff's wife, pre- 
vious to her marriage, submitted, " whe* 
ther the plsintiff, Thomas Hewett, or the 
said Ann Newen, his wife, could make any 
claim in respect of her share of and in the 
residuary personal estate against the de- 
fendant ; tlie defendant, however, submitted 
that the bill was ambiguously framed in 
respect of such claim, and as the defendant 
believed purposely and delusively, and 
that the plaintiff ought not to be allowed 
to prosecute the suit against the defendant 
under such ambiguity, inasmuch as the 
defendant was entitled to be absolutely 
released in respect of such claim, or other- 
wise to have the accounts prayed for by 
the said bill taken finally and collectively, 
and not piecemeal; and the defendsnt 
submitted, that under the circumstances 
aforesaid, the suit was defective in not 
seeking such . account accordingly, for 
which purpose Ann Newen Hewett ought 
to be made a party and co-plaintiff in the 
bill." 

The plaintiff afterwards, by amendment, 
made his wife a party, and he then dis- 
tinctly claimed her share. To this bill, as 
amended, the defendant pleaded, and stated, 
that by a settlement made on the marriage 
of the plaintiff and wife, the one-fourth 
share was assigned to two trustees J. H. 
and H. G, upon certain trusts for the plain- 
tiff, his wife, and their <5hildren ; and it 
averred, " that the amended bill of com- 
plaint was altogether improper and defec- 
tive, by reason that the said trustees, under 
the said indenture of settlement, were not 
made parties to the said amended bill of 
complaint, and the defendant pleaded the 
matters aforesaid to the whole of the said 
amended bill of complaint." The plea 
did not, however, aver that the trustees 
were living. 

Mr, Pembertan and Mr. O. Anderdon^ 
in support of the plea. 



Mr. Piggottf contr^, raised three objec- 
tions to the form of the plea : first, that it 
was a second dilatory, which the rules of 
pleading did not permit — Anonymous (1) 
referred to by Lord Eldon in Ritchie v. Ayl-- 
win (2) ; secondly, that the plea did not con- 
tain proper averments, for it ought to-have 
averred that the trustees were living, and 
that there were no children of the marriage, 
analogous to a plea in abatement at law — 
Chitty m Pleading, 8rd edit. 442, Cabell 
v. Faughan (3), where it was held, '* that 
if in debt on bond, it appears upon oyer 
that another person is mentioned in the 
bond to be bound jointly with the defendant, 
he miist plead that the other person sealed 
the bond, andisstUl alive,** and see lb, 291, 
a, n. 2 ; diirdly, that the plea was overruled 
by the answer already put in, it being im- 
possible that a plea and answer to the 
whole bill could stand together — Atkinson 
V. Hanway{4i), which was a similar case of 
a demurrer to an amended bill after an 
answer — Noely. Ward (5). 

Mr, Pemberton, in reply, contended, that 
the full answer to the original bill could 
not be considered a dilatory, and, therefore, 
this plea was not a second dilatory ; se- 
condly, that it was not material to aver 
that the trustees were living, for if they 
were dead, their representatives were then 
necessary parties, and it was sufficient to 
point out the class who ought to be made 
parties ; thirdly, that the plea for want of 
parties, could not have been put in to the 
original bill, because the plaintiff did not 
thereby distinctly make claim to the share 
of his wife, and the objection being first 
raised by the amendment, the defendant 
was entitled to take advantage of it by 
plea. 

The Master of the Rolls. — In this 
case, the original bill was filed, asking re- 
lief as to one-fourth part of the estate of 
the testatrix in the cause, and was express- 
ed, as I understand it, ambiguously, with 
respect to another fourth. The defendant 
put in a full answer to the original bill, in 

(1) MoseUy. «)7. 
(«) 15 Ves. 79. 

(3) 1 SauDd. 291. 

(4) 1 Cos. 860. 

(5) t Mad. 32t. 
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which ansirer he mmde the ohjecttoiiy l}iat 
the bill WIS ambiguouslf framed as to the 
ahare to which the plaiatiff Hewett might 
be entitled in right of his wile, and sug*- 
gested that Hewett-s wife should be made 
a party. He said, * I think it is intended to 
deceive we, and the bill ought not to be 
]ipoeecoted in its present form/ and if so, 
the wife ou^t to be a party. The plain- 
tiff then thought fit to amend the bill ; he 
removed the ambiguity, making a distinct 
daim for the fourth part of the property 
to wliich Hewett would be entitlea in right 
of hia wife. He thereby admitted tliat 
the original bill had been so framed, as not 
to entitle them to relief, in respect of that 
share to which they did not set up a claim. 
Therefore, the amended bill seeks relief, 
distinct from that sought by the original 
bill. To this bill a plea is put in, by which 
it is stated, that a settlement was made on 
the marriage of the plaintiff with bis pre* 
sent wife, and by that setdement her share 
was vested in trustees upon certain trusts, 
and alleges that the trustees ought to be 
parties. The first objection which is made 
to this plea, it being admitted that the per- 
sons interested under the settlement must 
be parties, is, that it is a second dilatory* 
I cannot think a full answer to a bill can 
be a dilatory. The answer to the original 
bill was a substantial and full answer to 
that bill, but expressed a doubt whether, 
the plaintiff intended to claim under his 
wife, and if so» it suggested that certain 
persons ought to be made parties. I think, 
therefore, this objection is not to be main* 
tained. The second objection is, that 
beii^ a plea for want of parties, it ought to 
sver that the trustees are living, and shew 
that there were no other parties who could 
be required. It does not appear that this 
can be the rule. If the class of persons who 
ought to have been made parties be pointed 
out, it is not necessary to say that they are 
living. No authority can be produced for this 
objection, and I do not think it can be sus- 
tained. The third objection is, that the 
plea is overruled by the answer to the ori- 
ginal bill. Now, the second bill has a 
claim for relief, which the plaintiff admits 
could not be sustained by the first bill, be- 
cause the amendment of the bill admits 
that he was not entided to relief, in respect 
of Mrs. Hewett's share ; therefore, I do 



not think that this particalar plen is over* 
ruled by the answer. I am not confident 
on the point, and would look into tiw cir- 
cumstances, but it is only a question of 
cosU, as it is admitted that the hill must 
be answered, and that these petuons must 
be made parties. 



v.c. 

Feb 
Mar 



V.C. -^ 
. 14, 15; 5 
ar. ^6. y 



HUTCHINOS 0. SMITH. 



Barm and Feme — Cktne tn Acihth^At" 
iignment — SoSciior. 



A husband mmi enikied m right of k$$ 
fi^Vi to a share 4^ a testator's esUte,Jor the 
administration of which a suit had been ttuft- 
tuted in equitif^ but no decree had been made. 
The husband and wife joined in assignit^ 
her share to secure a debt due from the hue* 
band :'^Held, that this assignment was not 
Innding on Iks wtfe^ hating euroioed her 
husband.^ 

An agreement by a widow to fayaeoUci^ 
tor's biU due from her late husbmd^ out of a 
Jund in court belonging to her^ enUrod mto 
under the erroneous impression that she was- 
bound to pay it, was sot aside. 

The plaintiff, Ann Hutchings, widow, 
was beneficially entitled, under the will of 
a Mr. Herbert, to one-fifUi of the residue 
of his real and personal estate, and as ad- 
ministratrix of a deceased brother, she 
was also entitled to another fifth of the 
same estate. A suit had been instituted 
in this court for the admmistration of Mr. 
Herbert's personal estate ; and while this 
suit was pending, and before the amount 
of the plaintiff's share had been asoertain- 
ed, namely, on the 17th of November 
1^0, the |daintiff and her husband, Joseph 
Hutchings, eacecuted an indenture of as- 
signment of the share of the plaintiff in 
Herbert's eatate and efiects, under his wfll, 
or under any order which might be made 
in the said suit, unto two of tl» defendants 
named Langton, for securing the payment 
of 414L then due -to them firom Joseph 
Hutchings, and any further sum which 
might become due from him to them, not 
exceeding in the whole dOOt, with interest 
for the same. 
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This aa»igiinient was prepared bv Mr. 
Smith, a solicitor, the first-named defen* 
dant on the record, who was the solicitor 
of Messrs. Langton ; and no other solicitor 
was employed in that transaction. A second 
suit was also instituted for taking an ac- 
count of Herbert's real estate. 

Joseph Hutchings died in November 
1891, insolvent. 

On the 9th of August 1884, an order 
was made in both suits upon further direct 
tions, by which, among other things, one- 
fifkh of certain bank annuities (sudi fifth 
amounting to about S\5i. consols) was 
ordered to be transferred to the plaintiff 
in her own right, and another one- fifth as 
administratrix of her deceased brother. 

On the 18th of the same month of Au- 
gust, the plaintiff, at the request of Mr. 
JSmith, called on him, and was then first 
informed of the above-mentioned order 
having been made in her favour ; and she 
then signed a memorandum^ which Mrji 
Smith had previously drawn up, in the 
words following, '' Memorandum. Whereas, 
by a certain deed of assignment bearing 
date the 17th of November 1880, and 
made between my late husband, Joseph 
Hutchings, deceased, and myself, of liie 
one part, and Messrs. Langton of the other 
party certain funds payable to me under 
the will of Watkins Herbert, were assigned 
to the said Messrs. Langton, in trust to 
secure payment of 414/. and interest there- 
on. Now, in consideration of the said 
Messrs. Langton having agreed to waive 
presenting a petition to the Court of Chan- 
cery, I do hereby agree to ratify and con- 
firm the said deed of assignment, and the 
several trusts therein mentioned, and do 
hereby promise and agree to and with the 
said Messrs. Langton, to pay unto them 
the said sum of 414/., and interest, secured 
by the said deed of assignment, within five 
days from the date hereof. Dated this 
18th of August 1834.'^ 

And on the same day, she also signed 
another memorandum as IbDows, ** Memo- 
randum. In consideration of Mr. James 
^Bmith not presenting a petition to the 
Court of Chancery, to prevent my receiv- 
ing the funds payable to me in a cause 
Conden v. Lork^ I hereby undertake to 
pay to the said James Smith the sum of 
48/. 6f . 7c/., being the amount of his bill of 



diarges against my late husband and my> 
self, within five days from this date* Bated 
this 18th of August 1884." 

On these memoranda, two actions were 
brought against the plaintiff; the first on 
the 4th of September^ by Messrs. Langton, 
for the recovery of 414^ and interest; and 
they caused her to be arrested on the 6th 
of the same month; and while she was 
under arrest, Smith brought a second ac- 
tion against her fw 48/. 6i. 7</.,and lodged 
a detainer against her. But before these 
actions were brought, the plaintiff had had 
the amount of her share of the testator's 
estate transferred into her own name. 

On die6th of November 1884, the plains- 
tiff filed this bill, insisting that the assign** 
ment of her share in the estate of the testator, 
was inoperative as against her, (she having 
mirvived her husband,) as it related to a 
diose in action of the wife's, which was 
then incapable of being reduced into pos^ 
session; and also insisting that the memo- 
randum was invalid, because it was signed 
by her before she had been informed that 
the assignment was void, and while she 
was ignorant of what rights she had, and 
without any opportunity of consulting any 
of her friends. 

The bill prayed, that the two memoranda 
might be declared void, and might be de- 
livered up to be cancelled ; and that the 
defendants m^htbe respectively restrained 
from taking any further proceedings at 
law against her by virtue of the memoran- 
da, or either of them. 

iK#r. Kmgkk Bruee and Mr» Meorti for 
the plaintiff.— Whether the plaintiff is or 
is not entitled to the whole of the property 
now in dispute, in consequence of her hav- 
ing survived her hosband, it is plain that 
she is entitled to a settlement out of it. A 
husband may effectually dispose of his 
wife's chattels real, whe^er in p o ooco sioa 
or reversion — 

Lord Carterei v. Paschal, 8 P. Wms« 1 97. 

Bates V. Dandy, % Atk. 207. 

Lord SaUshwry v. NemUm, 1 Eden, 570. 
But the law on this subject has undergonjt 
revision since those cases were decided ; 
and it is now established, that as against a 
wife surviving, a husband is not capable 
of making a valid assignment of her inter- 
eat in a chose in action, being pure per- 
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sonalty, which is not capahle of being re- 
duced into possession — 

Mitford V. Mitford, 9 Ves. 87. 

Homsby v. Lee, 2 Mad. 1 G. 

Pierce v. Tkomely, 2 Sim. 167. 

Honner ▼. Morton^ S Russ. 65. 

Chapman v. Cur/u, 5 Byth. Conv. by 
Jarman, 57^» n. 

Roper on Legacies. 

Mr. Jacob and A/r. Beihell^ contra, con- 
tended, that as there was not any prior in- 
terest in this property, and as the fact that 
the property could not be reduced into 
possession, was merely owing to the acci- 
dent of a suit being instituted, and of some 
delay being consequently occasioned in the 
payment of the money, the assignment by 
the husband could not be defeated by the 
wife, although she survived ; and that part 
of the fund arose from the sale of real 
estate, and as to that part the husband 
could at all events make a valid assign- 
ment. 

Duke of Chandos v. Talbot, 2 P. Wms. 
608. 

Bash V. Dalway, 3 Atk. 580. 

Purdew y* Jackson^ 1 Russ. 1 ; s. c. 4 
Law J. Rep. Chanc. 1. 

Johnson v. Johnson, 1 Jac. & W. 472. 

Burnett ▼. Kinaston, Prec. in Ch. 119. 

Wall V. Tomlinson, 16 Ves. 418. 

Baker v. HaU, 12 Ves. 497. 

Mr. Wakefield and Mr. Koe, for Mr. 
Smith. 

The Vice Chancellor said, he thought 
the bill must succeed as to that part of the 
bill which asked for the delivery up of the 
memorandum given to Mr. Smith. He 
ought not to have obtained it, without 
fully explaining to the plaintiff that she was 
not bound to pay the costs for which it 
was given ; and the Court must give the 
costs of so much of the suit as sought to 
set aside that memorandum. 

Mr. Knight Bruce, in reply, on the other 
question. 

March 26. — The Vice Chahcelloe, 
after stating the case, and referring to 
Lord Salisbury v. Newton, and Bates v. 
Dandy, observed — that this case was 



distinguished from many others, by the 
circumstance of there being a decree in 
favour of Mrs. Smith, by which the fund 
in court was ordered to be paid to her, 
and that as much effect ought to be'given 
to this decree, as was given by Lord Hen- 
ley to the decree in Forbes v. Phipps (1). 
The Langtons did not present any petition 
to the Court to prevent the plsintiff having 
the money ; nor were they parties to the 
memorandum, and they were therefore at 
liberty to repudiate it if they thought pro- 
per. His Honour was therefore of opinion, 
that the memorandum was not good, and 
ought to be given up, and that Sie defen- 
dants must pay the costs. 



M ' 2*6 r ^^^^^^ V* DOWBlNSOir. 

Opening Biddings. 

Biddings opened at the instance of a party 
to the cause, Mo had had Uberty given to 
bid at the former sale, and who was amare 
of the amount of the reserved bidding, on an 
advance of 1501. on 1,6501. 

It appeared that Dowbinson had liberty 
given to bid at the former sale, and that 
he was cognisant of the amount of the re- 
served price being fixed by the Master. 

Mr. Teed mov^, on behalf of Dowbin- 
son, to open the biddings on an advance of 
150/. on 1,650/. He contended, that the 
liberty to open was for the benefit of the 
parties entitled, and not a favour extended 
to the party applying. He cited — 
Lefroy v. Lefroy, 2 Russ. 600. 
Hooper v. Goodwin, Coop. Rep. 95. 

Mr. Pemberton, contrll. 

The Mastee of the Rolls said, that he 
could not think that Dowbinson had alto- 
gether acted right, as he bad been a party 
to the reserved bidding; but, as the Court 
opened biddings for the benefit of the sui- 
tor, he could not refuse the application. 

(1) 1 Edeo, 502. 
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', 28, 80. J 



WILSON V. BATES. 



Contempt — Lord Bacon's Orders — Prac- 
tice. 

A platntifff though in contempt for non^ 
payment of costs to the defendant ^ may never^ 
iheless issue an attachment against the de- 
fendant for want of answer. 

The plaintiff, before answer, moved for an 
injunction, which application was refused, 
with costs ; and the costs being taxed, he 
was taken under an attachment for non- 
payment of them. The plaintiff, being 
still in custody, and in contempt, for 
non-payment of these costs, issued an at- 
tachment against the defendants for want 
of answer to the bill. The defendants then 
moved, before the Vice Chancellor, to set 
aside the attachment against them for irre- 
gularity, and to cancel the bail-bonds given 
by them; but his Honour, after having 
been furnished with the certificate of the 
Six Clerks as to the practice, refused the 
application. 

Mr. Wakefield and Mr. G. L. Russell now 
renewed the same motion before the Lord 
Chancellor.— By the 78th of Lord Bacon's 
orders — " They that are in contempt, es- 
pecially so far as proclamation of rebellion, 
are not to be heard, neither in that suit, 
nor in any other, except the Court of spe- 
cial grace suspend the contempt." This 
order is still in force, and is directly appli- 
cable to the case of the present plaintiff. 
The plaintiff is in contempt, and how can 
be, in the fiice of that order, take one single 
step in the prosecution of his cause ? The 
order is wrongly printed in some of the 
books. The proper words are, " not to be 
here," and not merely " not to be heard," 
and the plaintiff cannot obtain this attach- 
ment without coming here. He comes to the 
Court for it, and the terms of the order for 
the attachment are, *' by the Court." All the 
six clerks have certified, that they would 
not have sealed an attachment under these 
circQiQstances, and the registrars, with one 
exception, have done the same. 

Mr. Bethelli contra. — There is no other 
authority but Lord Bacon's order ; and it 
is notorious that the construction of these 
orders is restricted by the modern prac- 
tice. Those familiar with the language of 
New Series, VII.— Chanc. 



Lord Bacon's trme, can see that all turns 
upon the word " especially." 

[The Lord Chancellor. — But that con- 
struction would put an end to all disabi- 
lity on account of contempt, unless in re» 
spect of a proclamation of rebellion.] 

Lord Bacon's order has never been fol- 
lowed literally. By being in prison, the 
plaintiff is in fact submitting himself to the 
process of the Court ; and his poverty 
alone may prevent him from paying costs. 
In practice, the fact of being in contempt 
has not prevented a plaintiff from bringing 
his cause to a hearing, or from making a 
motion in the caiise. In Wild v. Hohson{\)t 
the plaintiff was in contempt for non-pay- 
ment of the costs of a motion, at the time 
the cause was brought to a hearing, but 
nobody took the objection. The fact of 
the plaintiff being then in contempt does 
not appear upon the report of that case ; 
but it appears from the registrar's book. 
The Court must be aware of cases in 
which the costs of one contempt have 
been set off against those of another, al- 
though it is obvious that each party must 
have laboured under the disability here 
insisted on — Ricketts v. Momington Qt), 
When this case was before the Vice Chan- 
cellor, he remarked, that the certificate of 
the six clerks went upon a theoiry of th^ir 
own, not founded upon any definite prac- 
tice. The attachment for want of an an- 
swer issues as a matter of course — 
Beames*s Order Sf 117. So that» in terms, 
this does not come within Lord Bacon's 
order. The plaintiff did not want to 
be <* heard ;" — ^he made no application. 
The defendants have sued out a com- 
mission — executed it — sworn their answer 
— all which proceedings would, in ana- 
logy to the rules by which plaintiffs are 
bound, disqualify them from insisting upon 
the contempt — King v. Briant (8). The 
defendants ought not to have waited till 
the time for answering had expired, but 
should have moved to stay all proceedings. 
That is the proper and usual course. 

Wakefield, in reply. — The question sim- 
ply is, whether the plaintiff, being in con- 
tempt, can come to the Court, and proceed 



(1) 4 Mad. 49. 
(S) S Sim. 200; 



8. c. 4 Law J. Rep. (n.s.) 
CbancSI. 
(3) Ms. L.C. Jan. 3ist, 1838, pou. 
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with hia suit. He is not brought here by 
the defendant. The sound construction of 
the order is, that a party in contempt can- 
not originate any proceeding, but that be 
may defend. There must be some mistake 
in Ricketts v. Morningion, See Belkhambers 
¥• Giani (4), and observe the language of 
Chief Baron Gilbert, Forum Romanum^ p. 
102. 

The Lord Chancellor. — It is extraor- 
dinary that there should be so little au- 
thority on either side. There are instances 
in the cases cited by Mr. Bethell of the 
six clerks having done that which, by their 
certificate, they say they have not done. 
I am not disposed to extend the practice, 
that parties in contempt shall not proceed. 

March SO. — The Lord Chancellor.— 
The question raised on this application 
was, whether the plaintiff, being in con- 
tempt for non-payment of money for costs, 
which he was directed to pay, could issue 
an attachment against the defendants for 
not answering Uie bill ; and this involves 
the question, whether he can take any step 
in the cause, for if he could not compel an 
answer, of course the cause b virtually 
stopped. 

No case upon the point was produced 
in which it was decided. Lord Bacon's 
order, which is the foundation of the 
practice, can only be construed from 
the practice which has prevailed since 
Lord BacQu's time, for it is quite obvious 
that if it were acted upon, according to 
its strict terms, the practice would be very 
different from the present. The question 
ia, whether, according to the present prac- 
tice, a plaintiff being in contempt for non- 
payment of costs, is prevented being heard, 
that is, whether as regards that suit he ia 
to be placed in the situation of an outlaw. 
I confess, if the point now for the first 
time called for a decision, I certainly could 
not lay down any such rule, and impose 
on a party who may not be able ta pay 
the costs of a refused motion, a restraint 
which would stop him from asserting his 
rights. But, if the practice has been esta- 
blished, I cannot alter it. 

That a party in contempt cannot be 
heard to make a motion, is a practice of 

(4) 3Mad.5ao. 



frequent occurrence ; but he is allowed to 
be heard upon a motion to get rid of the 
order placing him in contempt, though 
there is no excepted case in Lord Bacon's 
order ; but, if he can be heard at all, it seems 
inconsistent with Lord Bacon's order. 

The real inquiry, therefore, is, what has 
been the present practice ? As to decision, 
it appears there is none. A certificate, 
signed by a number of the clerks in court, 
has been stated, but founded on no case 
or authority ; they, however, state that a 
party in contempt cannot do that which 
the plaintiff has done in the present in- 
stance. The certificate is valuable, from 
the experience of those individuals as to 
what they consider to be the universal 
practice; b\it if I find the practice not 
to be so before Lord Bacon's orders, and 
not universal since, its value entirely 
fails. They state, that if a plaintiff gets 
into contempt, the cause is absolutely 
stopped ; and that tliey would not be au- 
thorized to take any proceeding for the 
plaintiff. If that were the case, the plain- 
tiff . in contempt could never bring his 
cause to a hearing without clearing his 
contempt. There is an authority against 
this in the case of Wild v. Hobion, where 
this very question arose. The plaintiff, 
in that case, had made two motiona to 
enlarge publication, and failing in botii, he 
was ordered to pay the costs, and attach- 
ments afterwards issued against him for 
non-payment of these costs. This took place 
on the 6th of November 1818; but, accord- 
ing to what is stated to be the practice, no 
proceeding conld be taken by tlie plaintiff 
afler the first attachment; yet, it appears 
that the cause actually came on for hearing 
on the 29th of January 1819, the plaintiff 
being then in contempt Now, testing the 
accuracy of the six ekrks' certificate, the 
plaintiff being ia contempt could not go 
on to hearing ; yet, in this case, he did, 
and it appears that the costs of his con- 
tempt were made matter of arrMigemeBt, 
and were provided for in the decree. I 
also find, that, in the case of Rickeits v. 
Morningion^ before the present Vice Chan- 
cellor, the precise thing occurred. There 
the plaintiff in contempt had brought om 
hia cause to a hearing ; but, according to 
the certificate of the six ekrkS) how could 
bt have done it ? It was objected, that he 
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could not be heard because he was in con** 
tempt; the Vice Chancellor, however, over- 
ruled the objection, and the plaintifTwas 
heard. This decision, it appears, was ac- 
quiesced in, and no application was made 
to review the decision of the Vice Chancel- 
lor. So much for what is said to be the uni- 
versal practice of not permitting a plaintiff 
to go on with his case. Here are two re- 
ported cases, where the course which it is 
stated could not be adopted, was actually 
followed. 

There are cases also, where, the plaintiff 
being in contempt, the defendant has applied 
to the Court to stay further proceedings, un- 
til the costs of the contempt have been paid. 
These applications would have been useless, 
if the practice were as stated, for then the 
defendant might remain passive. Such, 
bov^ever, is not the course adopted either 
by the Court or by the parties; for the 
Court, on an application for that purpose, 
makes an order staying proceedings until 
the costs have been paid ; it makes a special 
order to restrain the plaintiff from doing 
that which the certificate says he cannot do. 
In Eddowet v. Neville, before Lord Hard- 
wicke, in Trinity term, 1745, according to 
the note with which I have been furnished 
by the registrar, the defendant moved, that 
all proceedings under a writ of execution 
of the decree, might be suspended until 
the plaintiff should have paid certain costs, 
for non-payment of which she was in pri- 
son ; and the Attorney General, on behalf 
of the plaintiff, thereupon applied, that an 
attachment might issue against the defen- 
dant, and the Court made a special order 
adjudicating upon the whole matter. So, 
in another case of Price v. Dalian^ before 
the same Judge, upon a motion by the de-- 
fendant, that all proceedings, for want of 
answer, might be stayed until the plaintiff 
had paid certain costs, the Court gave the 
defendant three weeks time to answer aAer 
the costs should have been paid. 

In the absence of all authority for what 
is stated to be the universal practice — with 
the cases I have referred to, which, though 
not expressly in point, instead of being in 
accordance with the certificate, are the 
very reverse ; and, having no disposition 
whatever to change the practice of the 
Court with reference to Lord Bacon's or- 
ders, 1 am of opinion, that the Vice Chan- 



cellor was right in his decision ; and the 
motion must, therefore, be refused, but 
without costs. 



} 



JACKSON V, NOBLE. 



M.R. 
Mar. £6. 

Will — Construction — Rule in Shelley's 
case. 

Devise and bequest to trustees of freehold^ 
leasehold, copyhold, and personalty, %ipon 
trusts, which were declared, of the freehold, 
leasehold, and personalty only : — Held, that 
the cestui que trust was not interested in the 
copyholds which descended to the automary 
heir, 

A testator gave real and personal estate 
to his daughter A B and two ether persons^ 
upon trust, to permit A B to use the rents 
and interest for life for her separate use, and 
after her decease, in trust, to convey to her 
heirs, executors, ^c. ; but, in C€ue A B should 
marry, and have no children, then the mro^ 
perty to belong to C D, or, in case of Ins 
decease before A B, then to his children. 
C D died tit the lifetime of A B, leaving no 
children : — Held, that A B was absolutely 
entitled to tlte property. 

The testator in this case devised and 
bequeathed all those his freehold estates in 
Uptdn Lane and Golden Lane, and also 
his moiety of his copyhold messuages, &c. 
at Westham, and also his leasehold estate 
in Philip Lane, and 1,0002. consols, unto 
"his daughter Mary Ann Russen, Mat- 
thew P. Davies, and George William Rus- 
sen, their heirs, executors, administra- 
tors, and assigns, to have and to hold 
the said last-mentioned /r^eAo/e^ and lease^ 
hold messuages, tenements, estates, and 
premises, with their severd and respec- 
tive appurtenances, and the 1,000/. stock, 
unto his said daughter Mary Ann Russen, 
the said Matthew P. Davies and George 
William Russen, their heirs, executors, ad- 
ministrators, and assigns, for and accord- 
ing to his several estates, right, interest, and 
term of years therein respectively, in trust 
to permit and suffer his said daughter Mary 
Ann Russen and her assigns, to receive 
and take the interest and dividends of the 
said 1,000/. stock, and the rents, issues, and 
profits of the said several last-'vuntioned 
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es^tei, for and during the term of her na- 
tural life, to and for her own separate per« 
Bonal and peculiar use and benefit, inde- 
pendent of any husband, with whom his 
said daughter should or might at any time 
or times thereafter intermarry, and not to 
be subject to his or their debts, power, 
controul, engagement, or intermeddling; 
and for which her receipts alone should, 
from time to time, and at all times there- 
after, be full, good, and sufficient discharges, 
notwithstanding any such coverture, and in 
such and the like manner as if she had 
continued a feme sole and unmarried, and 
that to all intents and purposes whatsoever ; 
and from and afler the decease of his said 
daughter, in trust to convey and assign the 
said several last-mentioned freehold and 
leasehold estates, and the said 1,000/. stock, 
unto the heirs, executors, administrators, 
and assigns of his said daughter, for and 
according to all his estate, right, title, and 
interest therein respectively. Nevertheless, 
in case his said daughter should intermarry, 
and have no child or children, then the said 
estates and money in the funds should be- 
long to his said son G. W. Russen, or, in 
case of his decease before his daughter, 
then to such child or children as he might 
happen to have, share and share alike." 
— And the said testator empowered his 
said daughter, during her life, to grant 
leases of all or any part of his said last- 
mentioned freehold and leasehold estates : 
and he gave all the residue of his estate 
and effects to his son, G. W. Russen. 

By a codicil, the testator gave a further 
sum of 1,000/. 31, per cent, reduced, to 
Mary Ann Noble, subject to the like terms 
and conditions as mentioned in his will. 
After the death of the testator, G. W. Rus- 
sen, who was his heir-at-law, and custo- 
mary heir, alone proved the will, and after- 
wards died without ever having had any 
issue. Mary Ann Noble intermarried with 
a Mr. George Noble, who died leaving Mary 
Ann Noble, who had no children. 

It appeared that, after the testator's 
death, a house, which formed part of his 
freehold property, was condemned as ruin- 
ous, and pulled down, and rebuilt with 
the produce of the sale of the 1,000/., 
which was sold out by the executor, G. W. 
Russen, for that purpose ; and his sister 
M. A. Russen, by deed, assigned the rents 



to her brother, in trust to keep up a policy 
on her life for the 1,000/., and to apply the 
produce and residue of the rents in re- 
placing the 1,000/. stock so sold out, which 
she also covenanted to replace. 

The plaintiffs were parties claiming, un- 
der the will of G. W. Russen ; and the 
question in the cause was as to the extent 
of the interest to which the testator's 
daughter, Mary Ann Noble, in the events 
which had happened, was entitled in the 
property bequeathed by the will. 

On the behalf of the plaintiffs, it was 
contended, 6r8t, that Mary Ann Noble took 
a life interest only in the freehold and lease- 
hold estates, and the two sums of stock 
bequeathed by the will and codicil of David 
Russen ; and having married, and having 
no child, G. W. Russen became, and those 
who claim under him were entitled abso- 
lutely to those estates and stocks, subject 
only to the life interest of Mary Ann Noble, 
and the contingency of her still having 
issue. 

Secondly, that, although there was a gift 
of the copyhold, together with the freehold 
and leasehold, to the trustees, yet the trusts 
for Mary Ann Russen were declared as to 
the freehold and leasehold ; and that there 
was no such declaration of trust as to the 
copyhold, and that, consequently, the be- 
neficial interest therein descended toG. W. 
Russen, the customary heir. 

Thirdly, that Mary Ann Noble was bound, 
by her covenant, to replace the 1 ,000/. ; 
and that the rents of the freehold and lease- 
hold devised to her, ought to be applied for 
that purpose. 

On the other band, it was contended, on 
tlie part of Mary Ann Noble,— first, that, 
according to the true construction of the 
will, she took an absolute interest in the 
property devised and bequeathed to her, 
subject only to an executory devise over 
in the event of marrying, and having no 
child ; that, if she had never married, she 
would have had an absolute power over 
the property, and, in the event of her mar- 
riage, it was intended to protect her estate 
from the husband ; and, in the event of 
having no child, the gifl over of the pro- 
perty was to her brother and his children 
lureiving ; and that the event having hap- 
pened of her brother dying without a child, 
she was now absolutely entitled. 
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Secondly, that the omigsion of the word 
"copyhold" in the habendum, and in the 
declaration of trust, was an accident or 
mistake, which this Court would relieve 
from ; and that G. W. Russen, by his will, 
and otherwise, admitted Mrs. Noble to be 
entitled to the copyhold under the will of 
David Russen. 

Thirdly, that the 1,000/., sought to be 
replaced, was the property of Mrs. Noble ; 
and, if it was not so, that G. W. Russen, 
in omitting to keep up the policy, had 
abandoned his claim to it. 

Mr, Tinney and Mr. Elderton for the 
plaintiffs. 

Mr, Pemberton and Mr, Turner for the 
defendant. 

Mr, Tinney, in reply. 
Brounker v. BagoU 1 Mer. %7\, 
Austen V. TayioTf Amb. 376. 
Lynn v. Ashton^ 1 Russ. & M. 188 — 
were cited. 

The Master of the Rol(9, afler stat- 
ing the circumstances of the case, pro- 
ceeded — The first question is, what estate 
i^ given by the will to Mrs. Noble ? and, 
is she entitled to an estate for life only, or 
to an absolute estate, subject to be defeated 
by a contingent executory gift over ? If 
the former, the plaintiffs are entitled to the 
claim which they have made in this respect; 
if the latter, it is to be considered, whether 
the event, on which the executory gift over 
was to take effect, can now happen. It was 
admitted, on both sides, that Mrs. Noble 
took an equitable estate for life during her 
life. It is the ofKce of the trustees to pre- 
serve for her separate and independent use 
that income. After her decease, it is the 
office of the trustees to convey and assign 
all the testator's interest to her heirs, exe- 
cutors, administrators, and assigns. It is 
not the case of an equitable or trust estate 
for life, with a use executed to the heir on 
the death of the tenant for life ; but the 
case in which trustees have a duty to per- 
form af\er, as well as before, the death of 
the tenant for life, so clear and defined, 
neither requiring nor admitting any modi- 
fication. There would, on the death of the 
tenant for life, be nothing for this Court 
to do, but to direct the conveyance or 
assignment to the heirs, executors, admi- 



nistrators, or assigns. And I tyok^ upon 
the construction of this part of the will, 
independent of the contingent executory 
gifl over, there is an equitable estate for 
life, with an equitable remainder to the 
heirs, executors, administrators and as- 
signs ; and that, under these circumstances, 
Mrs. Noble Jias an absolute estate subject 
to be defeated by the executory gift over. 
And if this be so, the question is, whether 
the particular event, on which the vested 
estate is to be divested, can now happen ? 
Having regard to the intention of the 
testator, and the words in which the gifl 
over is expressed, I am of opinion that 
the gifE over was to take effect only in the 
event of Mrs. Noble marrying, and dying 
without issue in the lifetime of her brother, 
and of such child or children as he might 
happen to have ; and that, as he died in her 
lifetime, and had no child, I think the con- 
tingent executory gift over cannot now take 
effect, and that the estate already vested 
in Mrs. Noble cannot now be divested. 

With respect to the copyholds, although 
the testator gave these to the trustees, he 
has omitted to declare any trust of them. 
After the description of the subject of his 
devise and bequest to the trustees, no fur- 
ther mention is made of the copyholds. In 
the habendum to the trustees, he speaks 
only of the freehold and leasehold estate ; 
and in the direction to convey and assign 
to the heirs and executors of Mrs. Noble, 
and also in the power given to her to grant 
leases, confines himself solely to the free- 
hold and leasehold estates ; and under 
these circumstances, I think I cannot con- 
sider the copyhold as comprised in the 
trust (I). The testator, G. W. Russen, 
however, under whom the plaintiffs claim, 
has only disposed of the copyhold afler 
the decease of Mrs. Noble, his customary 
heir ; but, subject to the right which des- 
cended on her as customary heir, the plain- 
tiffs appear to me to be entitled to the 
copyhold. The decision of the first point 
appears to me to dispose of the question 
as to the 1,000/. 51. per cent, reduced an- 
nuities ; they appear to me under the cir- 
cumstances to belong absolutely to Mrs. 
Noble. 

(1) See Stabbs v. SargOD, ante, p. 95. 



Digitized by 



Google 



136 



CASES IN CHANCERY: 



L.C- 
Nov. 25 i 
Dec. 2f 1837. I raxwobtht o. bax- 
Jan. 31; [ worthy. 

March 28, 
1838. 

Pauper — Practice. 

A pauper^ plaintiffs was shewn to be in 
poisession of 50L a year ; but he iwore that 
he was not north 6L after his just debts were 
paid. The Courts thereupon^ ordered him to 
specify the debts, which spectfictUion being 
unsatisfactory^ he was dispaupered* 

The plaintifT, in October 1837, Had ob- 
tained, at the RolU, an order to sue infor^ 
md pauperis upon the usual affidavit, *'that 
he was not worth 5/., his wearing apparel 
and the subject*matter of the suit excepted." 
A motion was now made on the part of 
the defendant to discharge that order. The 
application was supported by the affidavit of 
the defendant, shewing that a testator, in 
1832, had devised certain real estates, in 
trust, to pay thereout to the plaintiflT an 
annuity of 50/. for life, which he declared 
should not be disposed of by anticipation. 
The affidavit afterwards stated, ** that the 
said annuity or annual aum of 50L given 
and bequeathed^ in trust, for the said plain* 
tiff, John Raxworthy, had been regularly 
paid to him ; and that the last half-yearly 
payment thereof was made to him on the 
29th day of September last." 

Afr. Puller for the motion. — The plain* 
tiff supposes, that he cannot aell, or raise 
money upon the annuity, because the will 
contains a clause prohibiting him from 
alienating or charging his annuity; but as 
there is no gift over, the restriction is, of 
course, nugatory. The plaintiff cannot be 
allowed to proceed in formd pauperis, while 
he, in fact, possesses considerable property. 

The plaintiff, in person, in opposition to 
the motion, relied upon his affidavit, which, 
he said, he was ready to repeat. He said 
that the moment he received any payment 
on account of his annuity, it was all swal« 
lowed up by his creditors, and he had en- 
deavoured to dispose of his annuity, but 
without success. 

[The Lord Chancellor. — 1 do not 
know how I am to disbelieve his affidavit, 
which is positive. You shew to me that 



he has SOL a year ; but that does not prove 
that he is worth 5/. in the world, if all his 
debts were paid. The rule as to suing in 
formd pauperis only requires the oath of 
the party applying so to sue, and does not 
oblige him to prove the truth of what he 
swears.] 

Mr. Puller, in reply. — It is impossible 
for the' defendant to prove that the plain- 
tiff's debts do not exceed the value of his 
property ; but he shews, that the plaintiff 
has considerable property, and it is for the 
plaintiff to specify what are the debts or 
charges to which it is liable. Suppose it 
were proved that the plaintiff had 1 00,000/., 
is he to be permitted to sue in formd pau* 
peris merely upon the common affidavit ? 
He cited Spencer v. Bryant (1). 

The Lord Ch amgbllor, on the 2nd of De- 
cember, made the order, but before it was 
drawn up, the plaintiff moved to discbarge it 
upon an affidavit, in which he stated, ** that 
he had been informed, and verily believed, 
that, if he had power to dispose of the an- 
miity of 50/. a year for his life, it would 
not produce' sufficient money to pay his 
just debts, and that he was not worth 6L 
in all the world after his just debu had 
been paid." 

Mr. Puller, contra. 

The Lord Chamcbllor ordered the mo- 
tion to stand over until the next seal, with 
liberty for ^e plaintiff to file an affidavit, 
setting forth the amount of his debts and 
the names of his creditors. 

March 28th.— The plaintiff, having filed 
an affidavit, setting forth the names of seve** 
ral persons, with considerable sums of mo- 
ney set opposite to their names as debts 
owing by him, renewed his motion to dis- 
charge the order of tl>e 2nd of I>ecember, 
and cited Anon. (2) 

Mr. Puiler, contra, read affidavits from 
four of the creditors named in the plain- 
tiff's affidavit, in which they swore, that the 
plaintiff did not owe them anything ; and 
also affidavits from persons who had ap« 
plied to other creditors, and had been in- 
formed by them, that the plaintiff was not 
indebted to them in any amount. It ap« 
peared from the affidavits, that the plaintiff, 

(1) 11 Ves. 49. 
(t) lSalk.607. 
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in 1826, bad entered into a composition 
with his creditors, to pay them 12«. in the 
pound, and that they had released him 
from any further claim. 

The plaintiff, in reply, said, that, although 
he had entered into a composition, the 
debts were honestly due, and he intended 
to pay them in full. 

The Lord Chahobllor discharged the 
order of the Master of the Rolls, enabling 
the plaintiff to sue infortnd pmiperis^ 



L.C 

March 



si.i ' 



re WARD, AND tn re thb 

SUITORS OF TBB HIGH COURT 
OF CHANCERY. 

3 & 4 Will. 4. c. 84^ Construction- 
Office — Master* s Clerk. 

The Masters in orimary in Chancery 
have pamer to appoint and dismiss their 
elerks at pleasure, notwithstanding the act 
S ^ 4 Will. 4. c. 84. provides salaries for 
those clerks out of a public fund, mentions 
tAem as officers of the Court, assigns to them 
duties of a responsible natisre, and affixes 
penalties for their misconduct. 

In March 1881, Richard Comfort Ward 
was appointed junior clerk to Mr. Roupell, 
then one of the Masters in ordinary of the 
Coart of Chancery. In the month of Ja- 
naary, in tlie present year, Mr. Roupell 
died, and Mr. Lynch was appointed his 
successor ; and shortly after his appoint- 
ment, he signified to Mr. Ward, but with- 
out alleging any misconduct or other cause 
of dismissal, that he bad appointed another 
person to succeed him in his office of jn- 
nior clerk. Mr. Ward, thereupon, pre* 
seMcd a petition to the Lord Chancellor, 
stating various claases of the act 8 & 4 
Will. 4, intituled, * An Act for the regula- 
tion of the proceedings and practice of the 
High Court of Chancery in England,' and, 
amongst others, the 18th, 20th, 21st, 2£nd, 
)i6th, 88rd, and 87th sections. 

By the 18th section it was enacted, that 
no person should be appointed to be chief 
^rk of any Master in ordinary, unless he 
•hould have been a solicitor or attorney 
for not less than five years, or should have 
been a junior clerk of one of the said Mas- 
ters for a term of ten years. 



The 20th section enacts, that the Mas- 
ters, registrars, and their clerks, masters 
of reports and entries, clerks of affidavits 
and examiners, shall hold their offices dur- 
ing good behaviour, 8rc. ; but, in this sec- 
tion, the Master's clerks are not men- 
tioned (1). 

By the 2 1st section it was enacted, that 
the several offices of the High Court of 
Chancery should be open for the dispatch 
of business daring such hours in the day, 
and that the cfficers and clerks belonging 
thereto respectively should attend in such 
offices in the discharge of their several 
duties during such times, and for such 
number of hours in each day,, as the Lord 
Chancellor, together with the Master of 
the Rolls and Vice Chancellor, or one of 
them, should, by any order or orders issued 
by them from time to time, direct. 

By the 22nd section, the Lord Chancel- 
lor, with the advice of the Master of the 
Rolls and Vice Chancellor, was empowered 
to make general orders for carrying the 
provisions of the act into execution. 

By the 26th section, no solicitor or at- 
torney can accept any office, by virtue of 
the said act, without being struck off the 
roll. 

The 88rd section provides for the pay- 
ment of salaries to the several officers 
named in the schedule to the act, out of 
<* the Suitors' Fee Fund Account ;" and in the 
schedule the salaries of the Master's clerks 
are as follows : — '* To the chief clerk of 
each of the Masters in ordinary, other than 
the Accountant General, 1,000^ To the 
junior clerk of each of such Masters, 150^." 
And provision is made for the apportion- 
ment of salaries, '* in the event of the death, 
resignation, or removal of the Masters in 
ordinary, or their clerks, or of any officer, 

(1) In tbe bi]l, ts ficat istroduced, the seetioa 
ooiresponding to the SOth in the act was as fol- 
lows: — " And be it further enacted, that each and 
every of the several officers and cUrIa in tbe 
seTeral oflkes of the High Court of Chancery, and 
their eucoessorfl, other than and eieept the clerks 
employed by such officers as writing or copying 
clerks, or others, or otherwise, shall bold their said 
offices during their good behaviour, and so long as 
they shall personally giro tbetr attendance upon 
their respective duties, and shall conduct themselves 
honestly and faithfully in tbe due execution of the 
duties of the said offices respectively." Tbe clause 
was, however, varied in the committee, and restricted 
as tn tbe fOtb section. 
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to be appointed or continued by virtue of 
this act." 

The act also empowers the Lord Chan- 
cellor to fix a table of fees to be taken by 
the Masters and their clerks and other 
officers of the Court, and all such fees 
shall be paid once a month, upon affida- 
vit by the person receiving them, to " the 
Suitors' Fee Fund Account." 

The petition then stated an order made 
by the Lord Chancellor, dated March 4th, 
'18j$4, upon the petition of the Masters 
and other officers, named in the ^schedule 
to the said act, (including the petitioner,) 
whereby it was ordered, that out of the cash, 
which might from time to time be standing 
to the account, ** the Suitors' Fee Fund 
Account," there should be paid to the 
several officers therein mentioned (includ- 
ing the petitioner) the yearly amount of 
salary respectively fixed for them by the 
act. 

The petition further stated, that, since 
the passing of the said act, the petitioner 
alone, as junior clerk, had received and 
paid to the Fee Fund Account the sum of 
6,617/. 16f. 6(f. ; and it prayed, that so much 
of the order of the 4th of March 1884, as 
directed payment to the petitioner of the 
said salary of 150/., might be continued 
and confirmed ; and that his Lordship 
would be pleased to declare, that the peti** 
tioner was entitled, under the said act, to 
hold his office of junior clerk, and that he 
could not be removed therefrom, except 
by his Lordship's order for misconduct. 

Sir Charles Wetherell and Mr. Wray^ in 
support of the petition. — The office of 
Master's clerk, both as to the senior and 
junior, is in fact a new creation by this act, 
although by an old name. Before the pass- 
ing of this act, whatever might have been 
their duties in practice, they were private 
servants of the Master, and not recognised 
by the legislature or by the Court. By this 
act, the Master's clerks are expressly called 
'* officers of the court," salaries are pro- 
vided for them out of a public fund, and 
duties of trust and great responsibility are 
assigned to them, and their personal attend- 
ance is required during such hours as the 
Lord Chancellor shall think fit. The right 
of appointment to a new office, created by 
act of parliament, would primd facie belong 
to the Crown. In this case the head of the 



Court ought to appoint its own officer* It 
must be recollected, that, if the Master has 
the power arbitrarily to dismiss the junior 
clerk, he must have the same power with 
respect to the senior clerk, whose salary is 
1,000/. a year, and whose duties are con- 
sidered so important by the act, that a 
qualification is required, as some security 
that the person to perform them shall be 
at least a man of experience. The peti- 
tioner haft diligently laboured for seven 
years in his humble but responsible voca- 
tion; but three more years are required to 
bring him within one of the two privileged 
classes, made eligible by the act for the 
office of senior clerk. If the power claimed 
by the Master were to be frequently exer- 
cised, it would be a frightful evil as regards 
the suitors of this Court; and it is impossi- 
ble to believe, that the framers of this act 
could have contemplated the existence of 
such a power. No ability, however great, 
can compensate for the want of that fami- 
liarity with the practice in the Master's 
office, which can only be acquired by long 
experience. The act professes to be passed, 
" that the costs and expenses of proceedings 
in the said Court should be diminished, and 
that increased facilities should be offered 
for the disposal of business therein." By 
the construction contended for on behalf 
of the petitioner, the Court will protect the 
suitor from the delay and expenses to 
which he must necessarily be liable, if the 
intricate and important duties performed 
by the Master's clerk are to be transferred, 
at pleasure, to those who have yet to learn 
them. 

Mr, Campbell, contrii, was not called on 
by the Court. 

The Lord Chancellor. — The sole ques- 
tion is, whether the petitioner has a free- 
hold in his office. Before the passing of 
this act he was clearly removable at plea- 
sure, and I cannot find anything in this act 
to give him a freehold. Nothing can be 
deduced for this purpose from the 18th 
section, which merely directs, that certain 
specified classes of persons only shall be 
eligible to the office of senior clerk, but 
affords no inference as to the right of any 
person to be a member of one of those 
classes. A midshipman cannot be made a 
lieutenant until he has served six years ; 
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but no one would sliy, that he has a free- 
hold in his office as midshipman. The 
89rd section certainly calls the petitioner 
an officer ; but I cannot construe that ex- 
pression to alter the tenure of his office, 
and confer upon him a freehold. The 41st 
section also includes him as an officer, but 
only for the purpose of punishment. The 
main object of the act as to the Masters' 
clerks, was simply to provide means of pay- 
ment for them, inconsequence of the act de- 
priving the Masters in Chancery of those 
fees which formed the means of paying their 
clerks. But the construction of the act is 
concluded by the 20th sect., which, by enu- 
merating those officers who are to be irre- 
movable, excludes those who are omitted. 
The 22nd sect, gives power to the Court to 
carry the regulations of the act into execu- 
tion ; but that section falls to the ground 
upon this petition, because no general order 
has ever been made respecting the office of 
Master's clerk, and it would be very dif- 
ficult to say how any such order could 
have been made. I must observe, that, in 
my opinion, however important it may be, 
that the higher judicial officers in this 
country should be independent, yet that 
the principle does not apply to those in 
subordinate situations. 

Petition dismissed. 



M.R. ) 
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Will — Devise — Copyhold—* Construction^ 

A will contained a general devise of all 
the testatrix's messuages^ hereditaments^ ^c, 
at Holton-le-Clay, and a subsequent devise of 
all her copyholds at X, Y, and elsewhere. The 
testairix had no other copyholds except at 
X, Y, and at Holton-le-Clay. The Master 
of the Rolls naSf under the circumstances, of 
opifiton, that the copyhold at HoUon-le-Clay 
passed by the first dlevise^ but directed a case 
to be sent for the ojnnion of the Court of 
Common Pleas. 

Elizabeth Borretl, the testatrix, by her 

will, duly executed, and dated the 6th 

of November 1823, after bequeathing 

certain sums of money in favour of her 

New Series, YIL^Chanc. 



relatives, proceeded to dispose of her 
real estates ; and first, ** she gave and 
devised all her messuages, cottages, build- 
ings, closes, pieces or parcels of lands, 
hereditaments, and real estate, situate at 
Brigsley, in the county of Lincoln, unto 
Theophilus Harneis and John Loft, their 
heirs and assigns, to the use of William 
Loft and Thomas Chatterton, for the term 
of 500 years," upon certain trusts, with 
remainder to the use of her great-nephew, 
Bichard Borrell, and his assigns for life, 
without impeachment of waste, with re- 
mainder to trustees to preserve contingent 
remainders, with remainder to the use of 
the first and other sons of the said Rich- 
ard Borrell, severally and successively in 
tail male, with remainder to the use of the 
first and other daughters of the said Rich- 
ard Borrell, severally and successively in 
tail male, with remainder to the uses there- 
inafter declared and hereinafter set forth ; 
and after declaring certain trusts of the 
said term, for raising portions for the 
younger children of the said Richard Bor- 
rell, the said testatrix gave and devised 
unto the said Theophilus Harneis and John 
Lof^ their heirs and assigns, ** all her mes- 
suages, cottages, closes, lands, and here- 
ditaments, situate at HoUon-le-Clay^m the 
said county of Lincoln, upon trust to re- 
ceive the rents, issues, and profits, as and 
when the same should become due and 
payable, for and during the term of the 
natural life of her nephew, (the plaintiff,) 
John Borrell," upon trust for him for life ; 
and from and after the decease of the 
plaintiff, John Borrell, the said testatrix 
directed, that the said Theophilus Harneis 
and John Loft, their heirs and assigns, 
should stand seised and possessed of the 
said estate and hereditaments at Holton- 
le-Clay aforesaid, to and for the several 
uses, intents, and purposes thereinafter 
expressed and declared of and concerning 
the same ; and the said testatrix gave and 
devised unto the said Theophilus Harneis 
and John Loft, their heirs and assigns, all 
that her messuage or dwelling-house, called 
Grainsby House aforesaid, with the coach- 
house, stables, and buildings thereto, and 
also all her freehold manors, messuages, 
cottages, farms, lands, hereditaments and 
real estate, situate in the said several pa- 
rishes of Grainsby Waith, Tetney Irby, and 
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Grainthorpe, in the county of Lincoln, and 
, all other her freehold messuages, lands, 
hereditaments, and real estate whatsoever 
and wheresoever, not thereinbefore by her 
devised, to hold the same unto tlie aaid 
Theophilus Harneis and John Loft, their 
* heirs and assigns, to the use of trustees, for 
the term of 1000 years, to be computed 
from the day of her decease, without im- 
peachment of waste, upon the trusts there- 
inafter declared of and concerning the 
same ; and the said testatrix thereby de- 
clared and directed, that the said Theo- 
philus Harneis and John Loft, their heirs 
and assigns, should stand seised of all her 
said last-mentioned freehold estate and 
hereditaments, from and immediately after 
the expiration or other deteriiiinati<m of 
tlie said term of 1000 years, and subject 
tliereto ; and also of and in her said mes- 
suages, closes, lands, and hereditaments, 
situate at HoUcn^k-Clay aforesaid, from 
Yiud afler the decease of her said nephew, 
the pUintiff, John Borrell ; imd also of $iid 
in the said messuages, cottages, lands, 
hereditaments, and real estate, situate at 
Brigsley, in the event of the said Richard 
Borrell dying without issue of his body 
lawfully begotten, but subject neverthe- 
less and witliout prejudice to the several 
uses and estates thereinbefore devised and 
limited, and to the powers relating or col- 
lateral to such uses or estates, of and con- 
cerning the said estate at Brigsley, if any 
of such uses, estates, or powers, should be 
then subsisting or capable of taking effect, 
to the use of her great-niece, Elizabeth 
Charlotte Borrell, daughter of her late 
nephew Benjamin Borrell, »id her assigns, 
during the term of her natural life, without 
impeachment of or for any manner of 
waste, with remainder to trustees to pre- 
serve contingent remainders, with remain- 
der to her first and other sons in tail male» 
with divers remainders over ; and the said 
testatrix thereby gave and devised all her 
copyhold or custoinary messuages, lands, 
tenements, and hereditaments, situate at 
Tetney aforesaid, and at North Thoresby, 
in the county of Lincoln, and eUewhere^ to 
and for such and the same uses, intents, 
and purposes, and under and subject to the 
same cluirges, limitations, powers, clauses, 
and conditions, as were by her will limited, 
expressedi declared, and contained, of and 



concerning the freehold estates at Grainaby 
Waith, Tetney Irby, and Grainthorpe 
aforesaid, save and except the several limi- 
tations thereihbefore contained, to the use 
of the said Theophilus Harneis and John 
Lof^, and their heirs, during the lives of 
the respective tenants fi>r life, upon trust 
to support contingent remainders, and, save 
and except the limitation to the aaid Wil- 
liam Lofl and Thomas Chatterton, for the 
term of 1000 years ; but, nevertheless, so 
that the several chaiges should not be in- 
creased or multiplied. 

The testatrix ailerwards authorised 
Harneis and Lof^ to allow and expend out 
of the rents of the said estates at Grainsby 
Waith, Tetney Irby, Grainthorpe, and 
North Thoresby, a reasonable anm for 
maintenance and allowance to the aaid 
Elizabeth Charlotte Borrell ; and she there- 
by declared, that the said Theophilus Har- 
neis and John Loft, and the survivor of 
them, should, until the said Elisabeth 
Charlotte Borrell attained the age of twenty- 
five years, or be married with theic consent, 
have, receive, and take the rents, isaues, 
and profits of her said estates at Grainsby 
Waith, Tetney Irby, Grainthorpe, and 
North Thoresby, and should stand pos- 
sessed thereof, upon trust, after paying and 
discharging all the expenses attending the 
maintenance and allowance to the said 
Elizabeth Charlotte Borrell, to pay and 
discharge, as and when they should seve- 
rally become due and payable, the said le- 
gacies thereinbefore by her bequeathed, 
amounting to 17,000/t, chained on the said 
estates, out of which the said rents and pro* 
fits arose ; aird to accumulate the residue 
until the said Elisabeth Charlotte Borrell 
should attain the age of twenty-five years, 
or until she should marry. And slie^recl- 
ed her said trustees to pay, assign, and 
transfer the said interest, dividends, aniMial 
produce, stocks, funds Mid securities, and 
tiie resulting income and produce thereof 
respectively, and the accumulationa thereof 
respectively, unto the said Elisabeth Char- 
lotte Borrell, on the day of her attaining 
her said age of twenty-five years, or on the 
day of her marriage, which should first 
happen, provided that such marriage should 
be with the consent of the said The<^hilus 
Harneis and John Lofl» 

-The plaintiff was the heir-at-law and 
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eustotnary heir of the testatrix. At her 
death, in 1826, and at the time of making 
her wtU, the testatrix had both freeholds 
and copyholds in Uolton-le-Clay, which 
were intermixed and blended together. 
The plaintiff elaimed a life interest in the 
copyhold in Holton-le-Clay , under the first 
devise. 

At the first hearing of the cause, on the 
12th of February 1856, it was alleged, on 
behalf of the plaintiff, that the testatrix 
had other copyholds besides those iif 
Holton-le-Clay, Tetney Irby, and North 
l%oresby; and an inquiry as to that pointy 
hetore the Master, was in consequence 
directed; but the Master, by his report, 
found that the testatrix had no copyholds 
except in those places ; and that she had 
about forty-one acres in Tetney Irby, one 
acre in North Tboresby, and eighty-eight 
in Holton-k-Clay. 

Mr» Pemherton and Mr, K, Parker^ for 
the plamtiffs. 

Mr, Barber, Mr, Hodgion, and Mr, 
Siimcn, for the defendants. 

Chester ▼• Chester, 8 P. Wms. 56. 
Mostynv, Champneys, 1 Bing. N.G.850; 

s. c. 4 Law J. Rep. (n.s). G.P. 55. 
Dee r, Lttdlam, 7 Bing. £75 ; s. c. 9 

Law J. Rep. G.P. 74. 
Chandos ▼. Freeman, Gowp. 8CS. 
jlikyns V. Atknnst Gowp. 808. 
ChapnuM V. ifart, 1 Ves. sen. 270. 
Doe ▼. Bird, 11 East, 49. 
Doer. Stenlahe, 12 East, 515. 
Sherralt ▼. Beniiey, % Myl. & K. 149— 
wcne cited. 

The Masteh of thb Rolx.s said he 
would look over the will, but his impres-* 
slon was, that the copyholds passed by the 
first devise. 

March 19. — ^The Master op the Rolls 
stated the terms of the will, concluding 
with the devise of the copyholds, and said 
— Now this being a devise of all her 
copyhold and customary messuages, lands, 
tenements, and hereditaments *' situate at 
Tetney aforesaid, and at North Thoresby, 
in the county of Lincoln, and elsewhere," 
it IS said to be precisely the same as if it 
had been " all my copyhold or customary 
messuages, land, tenements, and heredita- 
ments situate at Tetney afuresaid, and at 



North Thoresby, in the county of Lincoln 
and Holton-le-Glay." And that if the words 
'* Holton-le-Glay" had been inserted in- 
stead of the word " elsewhere," — it being 
ascertained in point of fact, that she had 
none elsewhere, than at Tetney and North 
Thoresby, except only at Holton-le-GIay 
-—this would clearly have been a devise 
which would have carried the copyholds at 
Holton-le-Glay, whatever might have been 
the inference to be deduced from the ge- 
neral words, which were used in the first 
devise ; and if that be so, then Mrs. Haigh 
#ocild be entitled under the devise wfateli 
is contained in this will. 

Now, undoubtedly, the word *' else- 
where" has a very great and powerful 
effect in wills of this sort The expressioii 
of "a drag-net" has been applied to it; and 
the expressfOR is such, that it would take in 
all copyholds, whether they were, or were 
not, in the contemplation of the testator nt 
the time, or whether the testator knew he 
had copyholds at any other place. I think 
the cases are strong to make out, that 
if there be nothing else in the will, the 
word "elsewhere" would carry all estates 
which belonged to the testator elsewhere^ 
though they were not in the contemplation 
of the testator at the time, and probably 
never were the subject of the intention at 
all. But the word is used as a drag-net 
to take in all not disposed of \n any other 
manner. 

That being so, then comes this ques- 
tion, whether that vagrue and general ex- 
pression having, as it is said, the effeet of 
a drag-net, to bring in everything which 
was not specifically in the contemplation 
of the testator at the time, and not speci- 
fically the subjeetof intention,— whether a 
vague and general expression having that 
effect, is also to have the effect of defeating an 
intention which is to be collected from other 
words contained in the same wilL Now, 
I consider it to be a rule clearly established, 
that if there be two inconsistent devises 
in a will, that that which is contained in the 
will last, is that which will prevail, provid- 
ed there be nothmg else to vary that effect. 
But is it so certain that a mere general 
word of this sort is to defeat that which is 
the subject of more clear and definite in« 
tention in a former part of the will ? I 
realty think that this case comes to resolve 
Itself into that single question ; and my 
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opinion is certainly, that which was my 
impression when I first heard this causet 
that the general word " elsewhere" is not 
sufficient to defeat the effect of those 
words* which are contained in the prior 
devise. I think that the previous devise, 
as it stands, is sufficient to carry the copy- 
holds which were in Hoi ton-le- Clay, and 
that this general vague expression, how« 
ever potent it would be to carry things 
which were not in the contemplation of the 
testator, and not the subject of specific 
contemplation at the time when the will 
was made, is not, as it appears to me, 
powerful enough to defeat the effect of 
that intention which does appear by 
the words which are used in the former 
part of the will. And when I look to the 
other parts of this will, I confess I think 
there are found in it, expressions which 
seem to confirm that conclusion: for what 
occurs in the subsequent part, where pro- 
vision is made for the maintenance and 
education of this devisee, by means of 
those estate^ of which she was to have the 
use immediately after the death of the tes- 
tatrix's death? There I find certainly Hoi- 
ton-le- Clay is not referred to, which, I 
think, it would have been, if the copyholds 
in Holton-le-Clay had been intended not 
to pass by the first devise to the use of 
John Borrell for life. 

My opinion, therefore, is according to 
the impression I first had ; but I cannot say 
that this matter is so exceedingly clear, as 
to make it unfit, if the parties desire it, to 
have a case at law. I understand from 
counsel, that the parties are desirous to 
have a case, and if so, it is my duty to 
allow them to have one ; it is easy to mo- 
dify the words of this will so as to put it 
in a legal form. I think the question 
would be, whether Mrs. Haigh took an 
immediate interest in those copyholds at 
HoIton-le-Clay. 



M.R. • ( 
Jan. 18. ;!» 
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Practice. — Production of Documents — 
Solicitor and Client. 

This bill was fled in May 1837, and the 
defendant, by his answer, admiUcd that he 
had in his possemon a case with counsel's 



opintofi, daUd in December 1836, bui whieh, 
he stated, " had reference to the natters ia 
question tn the cause, and the same mas sub' 
milted to counsel after the several matters.- in 
dispute m this cause had arisen, and bore 
reference thereto " : — Held, that the case was 
prioileged, and that the defendant was not 
bound to produce it. 

This was a motion for the usual prodvc- 
tion of the documents admitted by ^e 
answer of the defendants to be in their 
possession. The bill, it appeared, had been 
filed on the 4th of May 1837, for the spe- 
cific performance of a contract enteied 
into by the defendants on the 13th of May 
1836, for the purchase of certain leasehold 
property. The plaintiff* contended, that he 
was, under the circumstances, bound to 
make out his title to a limited extent; 
and that the defendants had waived any 
further title than that stated and shewn. 
Amongst other documents stated by the 
defendants to be in their possession, they 
stated, they had " a case with Mr. Hum- 
phreys's opinion, dated the 12th of Decem- 
ber 1836" ; and also two other cases, but 
the production of the latter was not ob- 
jected to. With reference to these caaes, 
the defendants said, ** that such cases, for 
the opinion of counsel, and the opinions 
thereon, set forth in the said schedule, had 
reference to the matters in question in this 
cause, and the same were submitted to 
counsel af\er tfie several matters in dis- 
pute in this cause had arisen, and bore re- 
ference thereto ; and therefore the defen- 
dants submitted the same ought not to be 
produced." The only point in dispute 
was, as to the production of the case and 
opinion of the 112th of December 1836. 

Mr, Pemberton^ in support of the motion. 
— The question being, whether there has 
been an acceptance of the title, it is all 
important that the case and opinion should 
be produced, as part of the res gestae. In 
cases between vendor and purchaser, the 
opinions of counsel on the title are always 
communicated to the vendor, and are not 
considered as confidential. As far as re- 
gards the case itself, independently of the 
opinion of counsel, Radcliffe v. Fursman 
(1), which was decided on appeal by the 
House of Lords, shews that the plaintiff* is 

(t) SBro.P.C.5S8. 



Digitized by 



Google 



HILARY TERM, 1838. 



143 



entitled to a production of it — Preston v. 
Carr (2), Vent ▼. Pacey (S). 

Mr, Ttmney and Mr. James Parker re- 
sisted the production of the case and opinion, 
contending, that the statement of counsel 
for his opinion, was as much confidential 
as a statement made to, or a consultation 
with, a solicitor. In Knight v. the Mar* 
guts of Waterford (4), Lord Abinger says, 
he recommended the appeal in Bolton ▼• 
the Corporation of Liverpool (5). After an 
investigation of the authorities, his Lord- 
ship says, "I do not think it material 
whether such communications relate to a 
cause now in progress, or to matters which 
look place on former occasions." And in 
his judgment, p. 40, he says, ** As to the 
decision of Lord Brougham and of the Vice 
Chancellor, I should say, that the state- 
ment for counsel which they ordered to be 
produced was as much protected as that 
which they refused ;" and in p. 41, ** The 
cases have been pushed to a length which 
the circumstances upon which they were 
decided will not justify." That Radcliffe 
V. Fursnum had been always disapprov- 
ed of; and the decision depended on 
the special circumstances of the case, and 
did not go the length of deciding that a 
disclosure must be made of cases laid be- 
fore counsel ** after the matters in dispute 
had arisen." Bolton v. the Corporation of 
Liverpool was an express authority against 
the right of the plaintiff.^ There, Lord 
Brougham says, ** It seems' plain that the 
course of justice must stop, if such a right 
exists. No man will dare to consult a pro- 
fessional adviser with a view to his de- 
fence, or to the enforcement of his rights. 
The very case which he lays before his 
counsel to advise upon the evidence, may, 
and often does, contain the whole of his 
evidence, and may be, and frequently is, 
the brief with which that or some other 
counsel conducts his case." They also 
cited Hughes v. Biddulph (6), and WHdman 
V. Logan, decided by Lord Eldon (MS.) 

Mr* Pemberton, in reply. — If the case of 
Bolton V. the Corporation of Liverpool went 
too far, it was in the restriction of the 
right of production authorized by the pre- 

(«) 1 You. &Jer. 175. 

(3) 4 Rum. 193. 

(4) S You. & Coll. S2. 

(5) 3 Sim. 467 ; «. c. 1 M. & K. BR ; 1 Law J. 
lUp. (n.k ) Cbanc. 166. 

i^C) 4Kttt8. 190. 



vious decisions. This case, however, differs 
from that. The defendants were content 
with the plaintiff's title, until they changed 
the line of railroad, and no longer wanted 
the plaintiff's houses : then it was that they 
raised difficulties which they had previously 
waived. The case and opinion are most 
important, as they form part of the trans- 
action which is in issue in the cause. 

The Mastbk of the Rolls. — If this 
case were res integra^ and not subject to 
previous authorities, I should have had no 
doubt whatever. But the case of BoUon 
V. the Corporation of Liverpool, having re- 
gard to the decision, and having regard to 
the principle laid down as the foundation 
of that decision, does not appear to me to 
be, in a satisfactory way, distinguishable 
from the present ; and therefore, whatever 
my own opinion may be, I think I am 
bound to give effect to that decision. I 
confess, as I have stated before, that I 
cannot concur altogether with the reason- 
ing on which the decision in that case is 
founded, or with the reasoning of those 
learned and eminent Judges who have 
thought that that case went too far in grant- 
ing the discovery given by this Court (7). 
On the contrary, I have had' occasion to 
say, that that case did restrict the disco- 
very in a way scarcely justified by former 
cases ; and as to the reasoning, I am yet 
to learn, that the complete disclosure of 
the truth, whether it be the disclosure of 
the truth through communication between 
solicitor and client, or, if it were possible 
to effect it, by opening the heart of the 
party, could, in any way, be prejudicial to 
the progress of justice, and to that which 
the Judge must always have in view- 
doing complete justice between the parties, 
according to the real facts of the case. I 
have yet to learn some satisfactory reason 
for proving, that justice is or can ever be 
promoted, by concealing the truth in any 
way whatever ; and, if this were a case 
now to be decided for the first time, I 
should think it fit to make an order for 
the production. But I consider myself 
bound by authority ; and, so considering 
myself, I abstain from making an order. 

If the case is carried to the Lord Chan- 
cellor, he will not be bound by the autho- 

(7) See Storey v. I.ynnox, 6 Law J Rep, (n.s.) 
Cbaoc. 104. 
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rities in tli« way I am ; and if his opinion 
concurs with former decisions, it will settle 
the rule. 

^o(f.— The decision wss affirmed on appeal bj 
the Lord Cbaneellor, post. 



L.C. 

Feh. 24 
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n re uaac wood, a lukatiOi 
and 3 & 4 will. 4. c. 74. 



Protector of Settlement — Lunatic, 

The Lord Chancellor u noi the proieetor 
of a settlement tn a case where a mnoA: tt 
tenatU in tail^ with subeequent remainderi 



Under the will, of the testator, his real 
estate, at the time of the presentation of 
the petition, stood limited as follows :-*^ 

" Unto his brother Isaac Wood, and the 
heirs of his body, lawfully to be begotten," 
with remainder to his cousin Elizabeth, the 
wife of John D. Clark, and the hehrs of 
her body, with remainder to right heiva 
of the testator for ever. 

Isaac Wood, the brother and heir-at« 
law of the testator, had, in the year 1801, 
been found a lunatic tinder a commission, 
and a committee had been appointed of 
his person and estate. 

John D. Clark and Elisabeth hia wife 
presented this petition ta the Lord Chan- 
cellor, stating the above circumstances, and 
the 15th, aSrd, d4th, S5th, 41st, 48th, 
49th, 50th, and 79th sections of the above 
statute ; and further stating, that Isaac 
Wood, the lunatic, was of the age of sixty- 
four years and upwards, and had never 
been married: that the petitioner, EL Clark, 
was desirous of barring her estate tail, and 
resettling the estate to herself in fee simple 
in remainder expectant, at the decease and 
failure of issue of Isaac Wood ; and pray- 
ing, " that hia Lordship, as the protector 
of the settlement under the provisions of 
the said act of parliament, would be pleased 
to consent to the barring of the aforesaid 
estate tail in remainder of the petitioner 
Elizabeth Clark, with the concurrence of 
her husband and the remainder-men, and 
limiting the estate to the petitioner, Eliza- 
beth Clark, in fee. 

Mr, Wigram and Mr, Yaunge^ in support 
of the petition, stated, that the petitioner 
was the only relation of the lunatic, who 



had been a lunatic thirty-aeren years ; and 
they submitted, that the liHiatic, having an 
estate greater than an estate for years de- 
terminable on the dropping of a life, was 
protector of the settlement as regarded th^ 
estate tail of the petitioners, and that it 
would be a proper exercise of the discre* 
tion of the Court, under the 39rd and 
48th sections, to accede to the prayer of 
the petition. 

The Lord Chavcbllok observed, that it 
was difficult to see how it could be Ibr the 
benefit of the lunatic to bar his remainder. 
This application was made simply for (he 
purpose of serving another person ; that 
the only case in which ail order had been 
made under the act, was by Lord Brougham, 
and was for the purpose of providing for 
the SOQ of the lunatic ; that the Court, in 
all cases, was desirous of not interfering 
with the rights of succession, hot the ob- 
ject of this application was to lake away 
the interest of the person who would be 
heir. His Lordship said, he would, how« 
ever, consider the case. 

Feb. «7.--^The Loan Chahcsllo^ said, 
thst the lunatic being tenant In tsit, the 
ease was not within the act. artd that it had 
been so decided by Lord Brougham and 
Lord Lyndhurst in BlewetV* ease; and 
even if his Lordship had the discn^ion, he 
would not be justified in dealir^ with the 
property in tlie manner proposed. The 
lunatie had the largest estate, in fket the 
whole interest, except the intcrroediaie 
estate of the petitioner ; and even if his 
Lordship had the power, he woiild not 
exercise it in this case. 

ATote.— See Gnat v. Yea, 3 Myl. & K. 245 ; Re 
Blewett, 3 Mjl. & K. S50 ; Re Newman,. S Mf 1. & 
Cr. Ut, 
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HEAP V, HAWORTH. 



C. 1 

Practice* — Costs of the Day, 



Where a bill is defective for want of par" 
tieSf and is ordered to stand over, a defendant 
is not entitled to the costs of the day, unless 
Jte raises the objection by his answer, al- 
though the defect is apparent on the face of 
the bill, and the Court itself would not hav9 
made any decree without thtfse parties. 
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On this cause being called on — 
Mr, fVigramf for the defendanty objected« 
that some necessary parties were wanting* 
and that no effectual decree could now be 
taken. The objection was not taken by 
the an9wer ; but as it was apparent on the 
face of the bill» that there was a defect of 
parties, he asked for the costs of the day. 

The Loan Chamcbllor. — The rule is,, 
that if a defendant takes an objection for 
want of parties, without having raised it 
by bis answer, he is not entided to the 
costs of appearing, although, from what 
appears on the bill, the Court itself would 
very probably make the obyection. 

Mr. Wakefield and Mr. G. Richards 
were counsel for the plaintiff. 

NoU.—SeB WiboD v. Broqgbton, anto, p. ISO* 
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BONBTWOOD V, SIMPSOW. 



.a \ 
r. its. f 



MASON V, HETWOOI). 



L. 
Mar. 

Power — ExecuHan — Attestation. 

A poroer to appoint by deed or wiU^ *' sign- 
ed^ sealed^ and delivered," is well exectUed 
bjf a will expressed to be " signed^ sealed^ 
pubiisbed, and dechred." 

. This cause came on for further direc- 
tions, and the minutes were agreed upon* 

Mr. Tinney^ of oouAsel for some of the 
parties, said, he believed it was clear that 
n, will, expressed to be ** signed, sealed, 
pMi^df and deelaired" in the presence, 
^c.,. ?ras a ffood execution of a power to 
appoint by deed or will, " signed, sealed, 
and delivered.** If this were not so, a party 
not before the Court would be entitled in 
defiudi of appointment. 

The Lord Chancbllob concurred with 
Mr. Tinney, in thinking that the power was 
well executed; and a decree was taken 
upon that assumption (l). 

Mr. Wigram, Mr. Whitwiarsk, and Mr. 
Fsmfitti appeared for different parties* 

(1) See a similar decision in Curteia v. Kenrick, 
7 Law J. Rap. (n J.) Exch. 169, a caae sent by tba 
Vice CbancalW for tba opiaion of the Coort ot £z- 
cbequer. 



v.c 

Mar. 26 

Practice. — Notice of Motion. 

A notice to move in this court, means be* 
fore the Lord Chancellor himself. 

Mr. Rasch stated, that the registrar had 
refused to draw up an order in this cause, 
which had been obtained from his Honour 
on a former day, on the ground that the 
notice of motion was to move in this court. 

The VfOB CuAHCBLLOft. — The registrar 
is. quite right. This court means the Lord 
Chancellor's. 

Mr. Reach now took an order upon a 
finesh notke, belbre his Honour the Viet 
Chancellor. 



.C. J 
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THORPE V. HUGHES. * 



V.c. 

Mar. 

L 

Mar. 

Practice — Injunction — Irish Banking 
Act. 

A bill wasjiled to restrain proceedings tn 
an action at lam^ brought by the public qficer 
of an Irish bank, established under the act 
6 Oeo.. 4. c. 42, and to which some of the 
sharehoidersweremade defendants. The com'- 
man injunction having issued against such 
shareholders, for want of appearance, the 
Court refused to extend it to staiy trial 
against tkepsMc tjgher. 

In this case, a bill had been filed by 
Thorpe against Hughes and nine other 
persons, praying an injunction to restrain 
proceedings in an action at law which had 
been brought by Hughes, as one of the 
public officers of apartnersbip called " The 
Agricultural and Cfommercial Bank of Ire- 
land," established onder the act 6 Geo. 4. 
c. 42. The object of the action was, to 
recover from Thorpe the amount of some 
instalments upon certain shares in the said 
bttik, which had been sold to the plaintiff. 
The plaintiff's bill charged, that he had 
been induced to purchase the shares by 
fraudulent misrepresentations of the state 

* Ex refartione. 
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of the affairs of the bank ; and that the 
defendants were shareholders in the said 
bank, and some of them directors or mem- 
bers of the managing committee of the said 
bank« and that they were privy to the 
fraud. All the defendants resided out of 
the jurisdiction of the Court. The plaintiff 
obtained an order, that service of sub- 
poenas on the attorney in the action, should 
be good service on all the defendants to 
the suit. The defendant Hughes alone 
appeared to the bill, and referred it for 
impertinence, which reference was still 
pending; and the plaintiff obtained the 
common injunction against the other nine 
defendants, but not against Hughes, to 
restrain them from proceeding in the action. 

The plaintiff now moved that the in- 
junction issued against the nine defendants 
might be extended to stay the trial of the 
action commenced by the said defendants in 
the name of the said defendant HugJus, 

The plaintiff, by his affidavit filed in 
support of the Inotion, stated, that the 
company was projected by James Dwyer, 
one of the defendants, and others; and 
that several of the defendants were active 
in getting up the said bank ; and that all 
of them, with the exception of the defen« 
dant Hughes, took upon themselves to act 
as the directors or managing committee of 
the said bank ; and that defendant Hughes 
took upon himself to act as the secretary 
and public officer of the said bank. The 
affidavit further stated, that several of the 
defendants were aware of the fraud which 
had been practised on the plaintiff. 

The defendant Hughes, by his affidavit 
in opposition to the motion, stated circum- 
stances to shew that the bank had been 
duly and properly constituted and carried 
on, pursuant to the terms of the act of par- 
liament ; and that he and another person 
were duly appointed public officers of the 
said co-partnership, under the said act. 
The affidavit then stated, that he had com- 
menced the action as one of such public 
officerst and had declared for money had and 
received to the use of the said cO'partner" 
shtpf and denied that the said action had been 
commenced by the said nine defendants, 
or any of them, in the name of defendant 
Hughes, or on their behalf. He further stated 
that there were upwards of 3,000 share- 
holders or members of the said co-partner- 



ship ; and that several of the «aid nine 
defendants were not directors or members 
of the managing committee of the said 
partnership ; and that some of them were 
not even shareholders therein; and that 
many of the directors or members of the 
managing committee of the said partner- 
ship were not made parties to the bill. 

Mr. Knight Bruce and Mr, Jacobs in 
support of the motion, contended, that 
gross injustice would be done if this 
motion were refused ; that the defendants 
had put forward a nominal defendant, in 
order to prevent an injunction ; and Uiat 
the action at law was substantially the 
action of the otlier defendants, although 
Hughes was the nominal plaintiff. 

Portarlington v. Graham^ 5 Sim. 416 ; 
s. c. 3 Law J. Rep.(N.s.)Chanc. 154. 
Montague v. Hill^ 4 Russ. 128. 
That Hughes had appeared by the same at- 
torney upon whom service had been direct- 
ed by the Court to be good service ; and 
by serving him, the plaintiff had substan- 
tially informed the other defendants of 
the proceedings which had been taken. 

AIr> IVakefold and Mr, S. Sharpe^ con- 
tra. — Under this act, the public officer 
may sue and be sued alone ; but if it be 
wished to sue any other members of the 
partnership, all must be made parties. The 
defendants, against whom the common in- 
junction has issued, are mere strangers to 
this action, which is brought by the bank« 

Mr, Knight Bruce^ in reply. 

The Vice CuANCBLLoa. — I think Mr. 
Hughes comes within the terms of the 
common injunction as " an agent" ; and 
in that view, I see no difficulty in making 
the order. I think Mr. Hughes need not 
have appeared — I treat it as an ex parte 
motion, and grant it ; nothing individually 
is prayed against Mr. Hughes. 

Motion granted. 

Mr, Wakefield applied for the costs of 
his client, but they were refused. 

L. C. — March 28. — Hughes appealed 
from the above order, and the Lord Chan- 
cellor reversed the decision of his Honour. 
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V.C. 

Nov. 18,20,21,. 

/«l.?«?i8»8. > ""CE r. GOODSON. 

L.C. 
Feb. 29, 24, 28. 

Practice. — Demurrer — Amended BilU 

After a de fe n ian t hud put in an answer 
to an original 5f/l, the piaintiff amended ii, 
h§ HrMng out same cf the ftarties and add" 
tsg others^ and bt^ the addition of nem mat^ 
ier and the emssien of some of the original 
matter^ hut not altering the general scftpe of 
the biU. A gettefal denmrter put in by the 
same defendant to the whole amended hill, 
was held to be had f as it applied to those 
parts of the hill to wkioh an answer had 
already been put fn^ 

In ih» suit, the origiml bill wm filed by 
<lie plajntitf; on behalf of himself and all 
other the apeeialty eredtf ors of Jamea Law, 
deceased ; and it prayed for the adrnmiatra- 
tioii of James Law's estate, and asked for 
aceoimtt of a great variety of transactiona 
whieh had taken place respecting his es- 
tate, relating chieHy to plantations in the 
West indies; and also sought to set aside 
several transactions respecting these es« 
mtes. 

The defendant, Goodsoni who was^ a 
mortgagee in possesMonof the West Indian 
plantations, put in an answer to the original 
bill, which bill was afterwards amended in 
June 1897. The amended bSl was on be- 
half of all the creditors generally of James 
Law ; several persons who were joined as 
parties to the origtfiAl biQ, were struck out^ 
and some fresh parties introduced ; but 
the general scope of the bill was net mate- 
rially affected by the amendments. 

Ta this amended bill, Goedsen put in a 
general demurrer for want of equity, for 
want of parties, and! for multifariousness : 
but these questions not being decided by 
ibe Lord Chancellor, it does not appear 
necessary to state the arguments and cases 
which were cited' respecting them. 

Mr. Kmght Brace, Mr, Wigrams and Mr. 
Loftas Wigram^ supported the demurrer. 

ilfr. Jacob nviA Mr. Heut^JieUm support 

of the bill, insisted, that after the defen- 

diint had put in an answer to the original 

bill, he could not put in a general demur- 

Nbw Series, VII.— Chanc. 



rer to the whole bill, because such demurrer 
must apply to all that part of the bill wliich 
had been already answered; and that it 
ought, therefore, to be overruled. 

Atkinson v. Hanway, 1 Cox, d40. 

Ritchie v. Aylwin, 15 Ves. 79. 
Mr. Knight Bruce, in reply, contended, 
that where amendments were introduced 
into a bill, which were of so important a 
character as the amendments in this case, a 
defendant was at liberty to demur to the 
amended bill, although he had answered 
the original bill ; and cited — 

Bosanquet v. Manham, 4 Sim. 578. 

Robertson v. Lord Londonderry, 6 Sim. 
226 ; s. c. S Law J. Rep. (n.s.) 
Chanc. 20. 

[The VicB Cif ARcsiLOR. — The rule is, 
that you shall not, after a bill is amended, 
put in a demurrer, which applies to that 
part of the bill whieh you answered, when 
you put in an answer to the original bill. 
But in this case, the amendments have 
been made, not merely by the addition of 
new matter, but by striking out of the okl 
matter, and by striking out some of the 
parties to the original record. The Court 
must consider this as a new record.] 

Jan. 12.— The Vice CnANCBiLon. — In 
this case I have thought it right, before 1 de- 
cided upon the demurrer, to read through 
the whole of the pleadings myself. The 
demurrer is for multifariousness and want 
of parties, aAd it does appear to me, upon 
the best consideration that I can give thiir 
case, that the bill is clearly mukifariotra. — 
[His Honour then referred to numerous 
statements in the bill, to shew in what re- 
spects it was multifarious.] — But it was 
said, thedemurrer cannot now be permitted, 
because some answer has been put in to a 
former bill, and this is now a demurrer tO' 
the amended bill. I have read the whole 
of it through, and, as far as -I can make it 
out, that objection is not sustainable on this 
record ; because, as I understand it, there 
are new matters introduced by the amend- 
ment — new matters bearing the character 
of mnltifariousness, which were not intro- 
duced into the original bill. I should ob- 
serve, it seems, that there were two orders 
fbr amendment, the first of which appears 
to have been made so soon after the bill 
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was filed, that the first answer was pro- 
bably an answer to the bill with the first 
amendments ; but there was a second order 
for amendment, and under that, as I under- 
stand it, there have been considerable in- 
troductions of new and multifarious matter. 
And I observe, too, that certain persons 
who were defendants to the record as it 
originally stood, are not defendants on the 
record as it is amended. Then two obser- 
vations arise on this : in the first place, I 
can easily understand, that when a defen- 
dant sees certain other persons defendants, 
he may not think it right, in respect of the 
circumstance that they are defendants, to 
make an objection with respect to matter 
which is multifarious ; but when they cease 
to be defendants, that which before would 
be an inducement to him not to demur, 
would be taken away, and he then is at 
liberty to exercise his free judgment, whe- 
ther he should demur or not And, besides,, 
if the effect of the amendment has been 
to introduce new multifarious matter, 
though a party might be willing to submit 
to multifarious matter in a certain form, 
and does not take the objection, yet when 
he finds there is a great mass of multifa- 
rious matter brought in by means of the 
amendment, it appears to me, in common 
justice, he ought not to be barred by his 
not having taken the objection before, but 
ought to be at liberty to take the objection 
to the multifarious matter as it stands on 
the record after the bill has been amended ; 
and on the best consideration I can give to 
the subject, I think, the demurrer for mul- 
tifariousness should be allowed. 

From this decision the plaintiffappealed, 
and the case was argued before the Lord 
Chancellor on the 23rd and ^4th of Fe- 
bruary, 1838, by the same counsel who 
argued it before the Vice Chancellor. 

Feb. 28. — The Lord Chancellor. — 
When I looked at these papers last night, 
I found I had not got the answer, which it 
may be necessary I should look at ; but 
the principle on which the case ought to 
be disposed of, appears to me to be so 
very clear, that I will state now the view 
I take of it, and if the counsel for the de- 
fendant wish it, or think it material, I will 
postpone the final judgment on the case 



till I have an opportunity of looking* at the 
answer. 

The case is of a bill containing very 
long and complicated matters, (as to which, 
whether multifarious or not, I do not ex- 
press any opinion,) to which the defendant 
put in his answer ; the plaintiff then amend- 
ed his bill, and, as far as I have been able 
to look at all the amendments, I do not 
find, nor was it indeed so argued at the 
bar, that the multifariouB matter was in- 
troduced by the amendments. Whatever 
objection for multifariousness arises on the ^ 
face of the bill, is to be found in the origi- 
nal bill, and is not constituted by that 
which has been * introduced by way of 
amendment. Now,- if that be so, I do not 
apprehend that there is any difference in 
opinion between what the Vice Chancellor 
expressed and that which I am now about 
to express, because, I find the Vice Chan- 
cellor's judgment proceeded entirely on the 
supposition, that the multifarious matter 
was introduced by amendment — [His Lord- 
ship referred to the Vice Chancellor's 
judgment]. — Now, it is on the supposition 
that the multifarious matter was introduced 
by the amendments, that the Vice Chan- 
cellor's judgment proceeded. The pleadings 
were not so gone into at the hearing as to 
raise that proposition ; nor do I understand 
it to be contended on the part of the de- 
fendants, that the multifarious matter 
depends on the new matter introduced by 
way of amendment. Now, if so, I am 
not, in the view I take of the case, acting 
on any principle or any question of law 
contrary to the view the Vice Chancellor 
took of it ; but I differ from him as to the 
conclusion to which he came on Blatters 
of fact, which is much more satisfactory to 
me, when it becomes my duty to express 
an opinion contrary to that which has 
been expressed by the Judge below. So 
far as I have been able to look into this 
record, sueh is the fact ; and I take it for 
granted, the case would have been put on 
the ground which the Vice Chancellor took, 
if the circumstances had enabled the coun- 
sel so to represent it to the Court. But it 
was not so done, and Mr. Knight Bruce 
put it upon this ground, which was a very 
correct view — namely, that you must cake, 
all the amended bill as the record* and that 
although the Court looks into the record for 
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some purposes, it cannot do so for the pur- 
pose of seeing what are the amendments and 
what constitutes the original matter. Now 
taking it in that view, and assenting as a 
general proposition, that this is the correct 
▼iew of it — what havel upon this record? 
1 have a bill, (taking the amended bill as 
the bill, and constituting therefore the re- 
cord of the Court,) stating a great variety 
of matters, to the greater part by far of 
which, there is an answer ; I then have 
also, (still considering the bill as one re- 
cord,) a demurrer to the whole, that is to 
say, as to all that part which is answered 
i nave an answer^ and I have a demurrer 
applicable to the very same parts of the 
bill. ' It is quite clear, if that had been all 
in the original record, and if the bill had 
been filed originally as it now exists, that 
this demurrer would have been incapa-^ 
ble of being supported. It would have 
been overruled in all those parts, to which 
any answer applied. And then, if 1 am to 
look at the amended bill as one record, and 
look at the truth of the answer, and the 
demurrer so put in to the same record, it 
is within the ordinary principle, that there 
is an answer to part of that, which by the 
demmrrer, the defendant says, he is not 
bound to answer; the answer, therefore, 
overrules the demurrer. 

Now, this sort of question familiarly 
applies, in this way :— ^if the bill be amend- 
ed, and the defendant, in answering the 
amendments, repedts what he has before 
said in the answer to the original bill, that 
is clearly impertinent ; because you must 
take the two answers together, and the 
two answers together must constitute an 
answer to the bill as it exists after the 
amendments. But the defendant cannot 
justify answering any part whi6h he has 
answered before; it would be impertinent 
if he did ; it is not that which he is requir- 
ed to do; and it would be repeating it 
twiee over. What he is to do^ is to answer 
the allegations contained in the amendment, 
and he cannot substantially repeat that 
which be has said in his former answer ; 
becawse, to that part of the bill there is an 
answer, and all he has to do is to complete 
the record, by making the new answer fill 
up that which is wanting in the original 
answer, so as to make the whole an answer 
to the bill as it stands in the amended shape. 



He cannot, therefore, demur to that part 
which he has before answered ; because the 
whole taken together constitutes the entire 
answer to the bill. 

Now, this appears to me to be so per- 
fectly clear in point of pleading, and appli- 
cable with reference to the acknowledged 
principle, that I am very glad the Vice 
Chancellor has not expressed any opinion 
the other way; and, in such a very co- 
pious record as this, it is no great wonder 
that any body reading it should lose his 
way, and not have a very accurate concep- 
tion of what the record is. And I perhaps 
should have fallen into a similar error my- 
self, if I had not had the benefit of watch- 
ing throughout the argument, to see how 
far the case was put, on the ground on 
which the Vice Chancellor puts it in his 
judgment ; and on looking at the bill, I 
find it is incapable of being so put; and it 
was, therefore, very properly not put so at 
the bar. What would be the result, and how 
the case would be to be dealt with, if the 
circumstances were such as it was supposed 
by Lord Eldon, in RilcMe v. Aylwin, might 
arise, it is quite unnecessary for me to 
express any opinion. It certainly is possi- 
ble, that that which Lord Eldon refers to 
might take place, but it is extremely impro- 
bable — namely, that after a bill filed and an 
answer put in to that bill, the plaintiff should 
so amend his bill, as to state an entirely 
new case, so that the original bill would 
be, as he expresses it, in nubibuSf and the 
answer would follow the same course, and 
they would be both as entirely removed 
out of the way as if they had never existed^ 
And then Lord Eldon says, you cannot 
take from the defendant the right of using 
the ordinary mode of defence against a suit 
new in fact and substance, although intro- 
duced under the pretence of amending an 
old one. One sees the justice of that, and, 
therefore, one sees the propriety of guard- 
ing against the possibility of mischief, by 
doing what Lord Eldon did, disposing of 
that, not on an application to take it ofi^ the 
file, because it was a demurrer to the whole 
bill, although the bill was an amended 
bill, — but reserving to himself the oppor- 
tunity of doing what he thought might 
properly be done on the argument. Lord 
Eldon never entertained any doubt but 
that if the case was otherwise — ^namely, if 
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the bill as it stood wh«n amended did not 
make a different case from that which mras 
origioally presented, so as to make the aa^ 
swer totally inapplicable to the state of the 
record, that the answer as it was found on 
the record to the original bill, would over^ 
rule the demurrer if applied to the whol^ 
bilL The same opinion was expressed by 
all the Barons, in Athuwrn v. Hatmay» 
where the question also arose, whether th^ 
mode of dealing with it was to move to 
take it off the file or not ; and altbou^ 
the Barons differed aa to whether it ought 
to be so dealt with, or disposed of pp the 
hearing, they all came to tb^ conc^asioii, 
that if it did turn out that the same subject-* 
matter was the subject of the answer, and 
the subject-matter demurred to, the answer 
would OFenrule the demurrer just as much« 
although they were put in at different timesi 
one to the original bill, and one to the amend* 
ed bill, as if they had been both put in to 
the amended bill, considering the amended 
bin as one record. I therefore had no doubt 
lit the time at which this was first ooened« 
that that must necessarily be theconctusioot 
if the facts brought the case up to it. 

At the same time, in saying this, I have 
pf course proceeded on thisground, namely, 
that the demurrer is overruled by the a»» 
swer, and 1 faav« not h^d the answer. I 
leave it to the counsel to sayi whether they 
wish me to look into the answer to se« 
Tvhetber, consistently with this view 4>f tbn 
caiie, I should or pot find the answer over-* 
fuling the demurrer ; but firom the eourse 
the argument took, and the nature of the 
bill, I conceive it is very probable, that if 
all this formed one record, it would bav^ 
appeared that the answer overruled tba 
demurrer. But I should not wish to comi9 
to a conclusion on that, without ^ati^ying 
myself that it is so, by looking at the an-« 
swer, or by the parties telling me, at the 
bpir, that it would be unnecessary &>x tm 
to take on myself that trouble. 

With respect to the demurrer for want 
of parties, Mr. Jacob admitted, that that 
defect was introduced by the amendments; 
and the demurrer was then overruled with- 
out costs, with liberty to the plaintiff to 
amend ; and if he did not amend within 
three weeks, then with leave to the defen* 
dant to file a new demurrer. 



} 



WARDS V. COOKE. 



V.C. 

Jan. a«. 

Vendor and Jhurchaser — Opening Bid- 
dings, 

Whtrepwrti^M oiMie k^ b$m 9oU im 
foftr kU^0i$4m mt nm tni m g iog0iherto 710/., 
tka biddit^$ were ordered i0 he opened^ mnd 

qfered^l(^k<m^mhekamami^7lOL 

In this sult» some eatates bad been sold 
in several lots, and four lots bad been purr 
fsbased by one person, at thn respective 
sums of 610/., 60/., $0L and fiOk. making 
together the sim of 710/. 

Mr. G. Riekafde now noved to open 
the biddings, and to have the fonr lots re^ 
eM in one lot» upon an advance of 100/L 
on the whole amount of TlQL^Brm^^kU 
V. BrtMeyil). 

Mr. Knigki Brwee and Mr. CmmpkM, 
eontrju 

The Vffli CttAMcaiiiiOR said, that as thii 
part of the property was to be sold origin 
nally in four lots» he shonld not* unless 
there was some good resaon, altfr the 
mode of sale, and direct it to be sold in 
one lot ; but, that if the party on whose 
behalf the motion was mside, would o6Gif 
an advance of 40/. on eaeb of the fonr lou, 
the bifldings might then be opened. 

On a aubsequent day, this ofibr was ae« 
cepted, and tbe order was then made, that 
the biddings shouU be opened on an ad* 
vance of 160/. on tba whole amnnni of 
710/. 



Statute 1 Wm, 4. c. 47, Construction of. 

Under the ^baeBHimntUnmd aqt^ persom 
who hmoe a life eeUUe or oiher Imikd mter^ 
eeitn€m etUate whieh ie ordered h he eoid, 
are empoweredio eotwey ihefee^ edikmgk ai 
the time of their eaeaUing the eomteffanco^ 
they are i^fnUs. 

In this suit, (which was a creditors' suit«) 
part of the renl estates of tbe testator in 

(1) 1 Sin. & Stii. <3. 
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the csusfy had been ordered to beeold for 
the payment of the debu. The eetalee 
•old bad been devMed to A. fi»r life, and 
after his death, to his first and other snoe 
suecesaively in tail qaidey with remakider 
to his daughters iii tail i and A* having 
died without leaving any sons, tbe (saiatea 
were, at tbe time at wbicb tke sale was 
f Saeted* T^tfd in tbe second infim^ dangb- 
tart of A, who ireiQe born after ibe dniib 
of tbe testator. 

A petition was presented by the plai«* 
tiffin tbe cause, praying that tbese infania 
might be ordered by the Court to join in 
the eonveyaoee to the purebasers, ao as to 
bar their eatatea tail. 

iff. Chandk$t appeared in avpport of 
the peu'tion. 

Mr* PmyfuUr, on behalf of two of tbe 
purcbaaersv aubmitted whether the Court 
could, in diia case, make the order which 
iras naked for. That under the II tb aee-* 
tion of the act 1 Will. 4. c. 47, ia&nu ge* 
nerally might he directed to coevey, and 
mder the liSth section, parties who had a 
partial interest only in settled estates, were 
enabled to convey the fee, bet that neither 
section adverted to eaaes wbene tbe par- 
ties who were first entitled te the estates 
bad partial interests only, and were at the 
sane time infants ( that the infants in this 
case were not named as deviseea in the 
frill, but took under the contingent limi* 
tation; and tliat tbe effect of the Uth se&» 
tion was to prevent the 11th section being 
iHPplied to eases vbere the estates belong"^ 
ing to infimts were devised in eettlenasot. 

l*he VicB CflAircKUiOE.'^Suppose the 
tenant in tail had been adult, there ia m> 
doubt that the Court could have directed 
bi« to have done that which waa eqniva^ 
lent to suffering a recovery or levying a 
fine. The 11th section speaks of a case 
where the heir or devisee may be an infant. 
If the devisee be an infant tenant in tail, 
the lUh section must apply* The l^th 
section waa not intended to apply to the pre-r 
ceding eases mentioned in the 1 1th seotion* 
bat to eaaes where there waa an estate for 
life or aome less estate, with contingent 
remaindeya ev executory devises : then it 
ceablea the person who baa the estate in 
poMcasion to destroy tbe contingent ret 
maindera or executory devises. If the 



party in tbe Cauae, inafead of being an in« 
6nt devisee in tail, had been an adult de^ 
viaee in tail, the Court would, wiibout this 
statute, have ordesed tbe party to suffir a 
leeovery. The ISth section puts an in&ni 
devisee in the same position as an adult 
oeyisee. 



V.C. 
Mardb 



.J 



BinT e. ypuNO. 



D^etttrrer — Discovery — Foreign Courts* 

TUm Cowi will noi eompd a disemfery in 
aid ^an inferior oeeri, ear tn feeeewr if a 
eomtwikh ias iiselfth power (feomptlHng 
^iiecoBery. 

Evtry foreign court %$ eonmdered an infe^ 
rior cmartt e«^,aemble» ihU Court wiUnot 
lend iteelf to compel a diecooery in aid or 
drfenee rfan actiom in a foreign oowrt. 

This ease came before the Court on a 
general demurrer to a bill of discovery in 
aid of legal preeeediags in the Dutch to* 
lenty ofl^rinam. 

Tbe bill atated, that the plaintiff waa 
owner and in the actual possession of an 
estate in Surinam in South Amerka, sub* 
ject to a mortgage lor 1D,000/., vested in 
Bickards, M'Intosb, & Co., who were 
consignees of tbe produce. That an ac«> 
count eurrent, the balance of which form- 
ed tbe subiect of such mortage, subsisted 
between the plaintiff and defendsnt, and 
had never been settled, tbe plaintiff con- 
tending, that the proceeds had liquidated 
the wjhiole, or a considerable part of the 
balance ; and, at all events, only a smdl 
sum, and far less than tbe amount claimed 
to be due by die defendant, waa then, and 
would, upon taking of an account, be found 
due and owing from tbe plaintiff upon the 
said flsertgage security, but such accouata 
were of eonsKlerableextent, and of much in« 
tricaey and complication ; and that by reaaon 
of the absence of the documents, and the 
refusal of inbrmation by the parties, and 
in particular by the defendant, the par<* 
ticulars of such mortgage, and of the deeds 
or instruments creating the same, eould not 
be further set Ibrdi. That Riokards & Co. 
some time ainoe became inaolvent, and an 
assignment of their estate and effects, in^ 
eluding tbeir interest in the said mortgage. 
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was made and executed by the said firm to 
certain persons (of whom the defendant was 
one), as trustees, for the benefit of the cre<r 
ditors of said firm ; that the said colony of 
Surinam belonged to or formed a part of the 
dominions of the King of Holland, and the 
laws of Holland prevailed, and were the go- 
verning laws of that colony, and the Courts 
there were entirely subject to, and were in 
all things governed or regulated by the said 
laws ; that by and according to the law of 
Holland and of the said colony, the pur- 
chaser of any mortgage debts, charge, or in- 
cumbrance upon or afiecting any plantation, 
estate, or property, subject to the said lawsj 
and in particular within the said colony of 
Surinam, could not lawfully or rightfully set 
up, establish, or make available any greater 
debt, demand, or sum of money by way of 
lien, charge, or incumbrance, or otherwise, 
upon or against such plantations, esutes, 
or property, under or by virtue of such 
mortgage, charge, or incumbrance than 
the actual amount or sum of money which 
such purchaser actually paid upon the pur- 
chase of such mortgage, charge, incum- 
brance, or debt, together with interest 
thtereon, from the time of such payment ; 
and that the owner or proprietor of such 
plantation, estate, or property, was entitled 
to redeem or discharge the same of and 
from such mortgage debt, charge, incum- 
brance, or debt, upon and by payment of 
such amount or sum of money so paid, 
together with interest thereon. 

The bill then stated, that the defendant 
had some time since become the purchaser, 
and had taken a conveyance of the said 
mortgage security ; that said defendant, as 
such' assignee or purchaser, has lately com* 
menced and instituted a certain suit, and 
was prosecuting proceedings, or had taken 
measures, and had given instructions and 
directions to his agents there to commence 
and institute a suit or proceedings in the 
competent court in the colony of Surinam, 
for the purpose of enforcing and making 
available the said mortgage debt or charge 
against the said plantation of the plaintiff; 
and he thereby claimed to be entitled, and 
sought to receive and recover from the 
plaintiff, and to establish and make avail- 
able by process upon, and to raise and re- 
cover out of the said plantation the whole 
of the said principal sum of 10,000/., to- 



gether with a very large arrear of interest 
thereon, to a very considerable amount, in 
the whole very greatly exceeding the amount 
or sum actually paid by him, the fact being, 
as the plaintiff had lately discovered, that 
the said defendant bargained and purchased 
the said mortgage debt or charge, and 
actually paid, by way of discount, and at 
an undervalue, a much smaller amount or 
sum than the amount or sum which he so 
claimed by his said suit and proceedings to 
be so due and payable to himi and sought 
to recover as aforesaid, in breach of the 
said laws in that behalf, to the benefit of 
which the plaintiff was advised he was folly 
entitled, as against the said defendant ; and 
the plaintiff was desirous and intended to 
take advantage thereof in the said suit and 
proceedings of the said defendant, and- to 
make out and establish therein or other- 
wise in the said court, the fact of such pur- 
chase, in order to redeem and relieve his 
said plantation, by paying to the defen- 
dant such amount or sum only as he ac- 
tually paid upon and for his said purchase, 
together with interest, as by the said laws, 
and the practice and usage of the said 
court, it was competent to him to do ; but 
that the plaintiff has not been able to ob- 
tain any sufficient evidence whereby to 
prove and establish the fact of such por^ 
chase at an undervalue, and the amount or 
sum actually and hondfide paid by the said 
defendant for the same, and inasmuch as 
the defendant has never been resident in 
that country, the plaintiff had no means of 
obtaining a personal discovery from the 
defendant, touching the said matters for 
the purposes aforesaid, save and except by 
the aid and interference of a court of equitv 
in this country, to the process of which 
the defendant was personally amenable, and 
which discovery plaintiff was advised he 
was entitled to require and receive from 
the said defendant. 

The bill then conuined several other 
charges as to the defendant's having full no- 
tice of the accounts and the disputes rela- 
tive thereto between the plaintiff and Rick- 
ards & Co., and the usual charge as to deeds^ 
books, and papers, and prayed that the de- 
fendant might answer the premises, ahd 
make a full discovery and disclosure touch- 
ing the matters aforesaid, and that the d^ 
fendant might, in the meantime, and until 



Digitized by 



Google 



HILARY TERM, 1838. 



15^ 



be «bould have made and given such dis- 
eovery and disclosure, be restrained from 
pifosecating his said suit and proceedings in 
the said court at Surinam, and from, in any 
maimer, prosecuting or enforcing a claim 
or demand upon or against the said plan- 
tation of the plaintiff for any greater amount 
or sum than he actually paid upon or for 
the purchase of the said mortgage debt or 
diarge, together with interest thereon, or 
otherwisei in such manner as might be 
deemed requisite, so that the plaintiff might 
have the foil benefit of the said laws of 
Holland and of the colony, and might be 
enabled effectually to defend and protect 
himself in the said, suit and proceedings, 
as to the said claim or demand of the de- 
fendantj as fiir as the same exceeded the 
amount actually paid by him, together 
with interest. 

To this bill, Sir William Young, the sole 
defendant, demurred, and for cause of de- 
murrer shewed, *' that the plaintiflT had not, 
by his bill, made any such a case as enti- 
tkd him, in a court of equity, to any dis- 
covery from the defendant, touching the 
matters contained in the said bill, or any or 
either of such matters." 

Mr* Knight Bruce, Mr. Jacob, and Mr, 
Blunt, for the demurrer.-^ As a general 
rule, this Court does not, for the purpose 
of compelling discovery, aid either inferior 
courts, or courts that can of themselves 
compel discovery ; neither does it extend 
its aid to foreign courts, unless fully in- 
formed ' what use will be made of the 
discovery if given, lest the discovery 
thus obtained, may furnish such informa- 
tion to those fore^n courts, as may enable 
them to work what, in the eye of this 
Court, would be an act of gross injustice. 
This Court, in short, never lends its aid 
for the purpose of discovery, unless fully 
apprised of the purposes for which the 
discovery is asked, and the use to be made 
of it, when obtained ( 1 ). This Court does 
not know what may be the effect of granting 
this discovery ; possibly, by the laws of 
Surinam, the effect of this discovery may 
be to work a forfeiture or confiscation of 
all the property of the defendant in that 
colony, as having transgressed the laws of 

(1) Mitford on Pleading, pp. 185 to 187, 4tfa 
edit., Lord Derby r. the Duce of Athol, tbere cited. 



that country. There is this other general 
rule, this Court never interferes, where, 
as in this case, a colonial plantation or im- 
moveable property is the subject- matter in 
dispute, because there is nothing in the 
suit on which this Court can fasten, for the 
purpose of giving effect to its decree. If 
the plantation was here in the shape of 
produce or consignments, and both the 
parties, litigating the right thereto, resident 
in this country, then we admit that this 
Court might interfere, as it did in TaUey^ 
rand v. Boulanger {2), We admit also, 
that in such a case, the Court would in- 
quire into the law of the colony, the lex 
loci ret sittse, and that the law of the colony 
would govern theequitable decision of this 
Court. If Lord Redesdale had thought 
that a bill of discovery in aid of pro- 
ceedings in a foreign court, could be grant- 
ed by the courts of equity here, he would 
have stated so in the text of his treatise. 
But the only authority for the proposition 
throughout the four editions of that admir- 
able work, is in a note (3), which cites a 
case of Crone v. Del Rio and Vallego. — 
[The record of that case was handed up to 
his Honour (4).] The demurrer in this 

(«) 3 Ves. 447. 

(3) Page 186, 4tfa edit. 

(4) L.C.— 18th March 1769.— CROWC v. DEL Rio. 
— This was a bill by a plaintiff of the name of 
Crowe, and seTeral other tradeemeiiywho irereatated 
to be resident at Norwich and elsewhere, and was 
to the effect following: — That plaintifia were in 
the year 1767 indoced by reodnunendationa to enter 
into tenns of trade with a certain person named 
Jnan Calvo de Villaloboa, then in England, but 
who shortly after nich negotiation returned to 
Spain, and in pursuance thereof, they supplied him 
with goods to the amount in the bill mentioned, 
and which gooda were shipped^Mr him from London 
to SoTille. That plaintiiEi had drawn bills on Vil- 
laloboB, for the amounts of the goods so supplied, 
which had been dishonoured, and that Villaloboa 
wae insoltent. That the defeadaniB Del Rio and 
Valejo hadr by fraudulent means, induced Villalo- 
bos to make over to two persons named Rodrigues 
and Ruis della Vega, the agents at Seville of the 
defendants, goods and effects of the plaintiffs so 
supplied to Villaloboa, in disdiarge of acoruine 
demands of the defendants on Villaloboa, although 
at that time there was nothing due from Villalobos 
to the defendanU. That the effeets of Villalobos 
having been thus unduly made orer to Rodriguei 
and Ruiz della Vega, the plaintiffs had properly 
institnted a suit at Serille against those persons ; 
but, that they hisTing been examined before a pro- 
per magistrate at Seville, had denied that they had 
any effects in their hands belonging to the defen- 
dants, and in proof they produced four letters, by 
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dase was allowed, but the argvnenis oil 
the bearing, or the grounds of the ]vtd§^ 
meat nowhere exist : inasmuch, however, 
as the demurrer is clearly what would now 
be called a speaking demurrer, it is not 
assuming too much to suppose, diat Lord 
Camden on that ground overruled it. Id 
Crowe V. Del Rio mttd VallegOf the plaintiflb 
had actually instituted a suit at Seville* 
But this bill does not posiitiyely allege that 
a suit has yet been instituted at Swrinam,bttt 
merely that the plaintiff " has taken mea-« 
sures, and haft given instructioBs and di- 
rections to his agents there to eommence 
and institute a suit or proceedings/' This 
Court will not, therefore, now interfere ; for 
when the action has been actually com* 
meneed, non comUU that the defendant 
may not be resident at Surinam, and be 
amifnable to the jurisdiction of the courts 
there. 

Angell V. Angell^ 1 Sim. & Stu. dfl; 

s. o. 1 Law J. Rep. Chanc. 8. 
Moodalay v. MoretoUj 1 Bro. C.C. 469, 
Cardale v. Watldn$, 5 Mad. 18r 
SienwTt v. Lard Nugent, 1 Keen^ 201 ; 
s. e. 6 Law J. R^. (n.s.) Ch. 128. 
Again,' the bill states- the plaintiff to be 

which the defendanta had adautCed that Rodrigoes 
and Rub della Vega had not 'in their banda any 
aAaU belonging to them, the defendants, bat that 
Uk the oaotiary they the defmdanU wefe indebted 
to those two per8ena««-The bill than stalsd, tbM 



it had thefefore beoeaie necesaavy for the plaidtiib 
to prore that on the 10th of NoTembor 176a, Ro-< 
drignes and Ruia della Vega had in their hands 
meney or effaota belonging to the deiendattta« The 
hill theaatMed die different BMtleni aid aeoonnts 
which wouhi, if diaeoveied, prove the caao for the 
plaintifia, and prayed that the defendanta Del Rio 
and Valejo might aeverally mAh fnll and trao daa- 
eoveiy of aUthermattais therein statedand eharged. 
r^To thia bill» the defendants pot in a deHonrer, 
which wa8|. that they wave adviaed that the aub* 
stance of xhib aaid mU waa to compel a diaooTviy 
from the defendanta ef oertain aeoonntay lettaia^ 
pepera, aadwritmga whioh related to ^km matter 
of a certain anit c aawa n e nd by plaintiffa agaiaat 
Rodrigncs and Ruia dettai Vega, and atill depend' 
ing in a foreign conntryv (to wit,) at Serillei in the 
hingdom of Spain, and out of the jariadietion of 
thia ooarf, and to whioh aaid auit, dejfendanu were 
no parties, and aina, for that plaintiifit' aaid bill, in 
caae the all^gationa therein contained were true, 
which defondanta in nowiae admitted, did not 
contain any matter of ecpiity wherean this Court 
could ground a decree, or give plmntiffa any relief 
or aeaiaUaee, as againat dafeodanta.^Thia de^ 
murser waa^ on the hearing, oeetvnled by Load 
Caudea 



**ili the actual possession" of tfce plaii* 
tatifin ia qnestaoii ; be is therefore a resi-* 
dent at Surinaiar umI pnmd facte mmu be 
taken to be a Datcb subject. Wdl tUs 
Cciurt eompel discovery against a resideiit 
British subject, i» favovs of an alte», a re* 
sident subject of a foreign country t TheM 
is no matuality. In Croiee v, lid iUo, all 
the parties were withio the juriadictioii) 
here, the plaintiff is at Sarinam* How is 
the defendant to enforce, if neceaaary, an 
answer to a cross bill ? 

Mr. Wigram and Mr. O. Andtrdon^ in 
support of the biU.-*Tbe phiintiff in this 
suit is resident in England, but is suing in 
the courts at Surinam. Ho is sosxious to 
obtain a discovery here, noe in order to 
deprive the defendant of the money aecually 
and bondjide due to him on the secivriiy 
of the mortgage on this plantation, but 
for the purpose of ascertaining the eiuct 
amount really due ; to prevent the de^ 
fendaat from recovering the whole of the 
10,000/. and interest^ instead of thai 
which he in fiict purchased, namely, the 
amount roally doe Arom the plaintiff to 
Rickarda & Uo., on the result of the ac* 
counts between them. The plaintiff wishes 
the defendant to obtain the full benefit 
of that only which the btlb alleges, and 
the demurser admits,- he intended to pur* 
chase» and did in &ct purchase. The bill 
throughout alleges lliat tiie plaintiff is do- 
tirous^ and iniends to redeem his planta- 
tion, by paying to the defendant the aaooum 
which he actually paid for the purchase, to* 
gether with interest. If, therefore, thia MD 
had been a bill to redeem, alleging the law 
of Surinam to be as stated and admitted, 
that law, being foreign law, would hnve 
been the subject of an inquiry; but when 
the inquii7 had ascertained the law, the 
lex lod rei eUm would have governed the 
decision of this Court, as to the amount to 
be paid to the defendant by the pUrintiffy 
aa the terma of the redemption (5). 1% 
thea» the plaintiff had prayed this reliei; 
the Court would have given the discoveryr 
as incidental to the rehef : why not dien 
give him the discovery, when it is admitted 
iJiat he mtenda to redeem in the Courts of 
Surinam, as soon aa he has goC the requi- 
site discovery? The only difference to 

(6) Martin v» NicolU, 3 Sim. 458. 
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the defendant i8» that he will obtain this 
advantage, that as soon as he has given the 
discovery, he will obtain the costs of this 
suit. In Crowe v. Del Riot the plaintiff in 
equity was also the plaintiff at law, and 
must be considered to have elected to pro* 
ceed at law in the Court of Seville ; and 
yet Lord Camden overruled a demurrer, 
in this case, the plaintiff is not only 
plaintiff in equity, .but he is the defen- 
dant proceeded against at law ; he has no 
election, and comes here to ask disco- 
very in aid of his defence against a party 
having a similar option of electing, as the 
plaintiffs in Crowe v. Del Rio. By the 
rules of this Court, a person cannot proceed 
at the same time both at law and in equity 
in respect of the same matter ; he may be 
compelled to elect by a motion of course. 
No such rule applies in the case of a de- 
fendant, who, if sued at law, may come 
into equity, and sifl the conscience of the 
plaintiff at law, and compel him to furnish 
a discovery which may be a defence to the 
action at law. 

March 19. — -The Vicb Chancellor 
[without calling for a reply]. — It appears 
to me, that if the plaintiff in the present 
bill, really requires that which he insists he 
is entitled to by virtue of the law of Hol- 
land, he might have it at once, by filing a 
bill for relief, and compelling an account 
to be taken; and I am quite willing to 
admit, that the lex loci rei sitdB must 
prevail, if I understand the nature of the 
subject of dispute stated by the present 
bill. But it does not follow, because 
dua Court would, in administering relief 
upon a Dutch Surinam security, follow 
the law of Holland with respect to that 
security, that therefore this Court will 
make itself ancillary for the purpose of 
compelling a discovery in aid of an action 
or a suit not yet brought, but which may 
be brought in the colony of Surinam. 

Now, it certainly struck me as a very 
remarkable thing, that considering the 
vast number of transactions which must 
have taken place between the British and 
foreign Courts, with respect to foreign 
plantations, no one instance can be pro- 
duced, except this single case, which is 
mentioned in my Lord Redeadale's book ; 
and it does strike me as a very remarkable 

Niw Series, VIL— Chang. 



thing, that if in his opinion that case were 
settled law, he should not have stated it 
with greater confidence than he has done 
in all the different editions of his book. 

Now, my Lord Hardwicke certainly, in 
the case of The Earl of Derby v. the Duke 
of Athol (6), seems to consider it as clear, 
that this Court, in the first place, will not 
compel a discovery in aid of an inferior court, 
neither will it compel a discovery in favour 
of a court which may itself have the power 
of compelling that very discovery. These 
are the two propositions which really ap- 
pear to me to follow very plainly from the 
language which he uses at the end of his 
judgment in that case. And I cannot but 
think that this Court considers every foreign 
court as an inferior court. Then, we find 
only this single authority which is men- 
tioned by my Lord Redesdale ; and look- 
ing at what is stated in the bill in that case, 
it appears to me, that without entering into 
the question of substance, but as a mere 
matter of form, the demurrer must, as a mat- 
ter of course, have been overruled, because 
it does not appear to me that it was sufficient. 
The two causes of demurrer assigned are, 
first, that the matter regarded a suit in a 
foreign country, to which the defendants 
were stated not to be parties, and the other 
ground, as I understand it, is general want of 
equity, whereon the Court could ground a 
decree or give relief. Well, but the bill was 
not filed for relief, but for discovery only, 
and therefore there was no objection to the 
bill on that ground. The other ground, 
as I understand it, was, that the defendants 
averred that they themselves were not par- 
ties to the proceedings at law. Now, it 
appears to me, that this was a speaking 
demurrer, because there was no such alle- 
gation upon the face of the bill. The 
allegation which the defendants intro- 
duced into the demurrer, that they were 
not parties to the action at law, seems to me 
to have made it a speaking demurrer, and 
this demurrer might therefore have well 
been overruled by the Lord Chancellor, 
without giving one particle of consideration 
to the question, whether discovery can be 
compelled in this court, in order to aid the 
defence to an action or suit in some foreign 
court. 

(6) 1 Vm. sen. 201. 
Y 



Digitized by 



Google 



156 



CASES IN CHANCERY: 



With respect to the next ground of de- 
murrer to the present bill, it does not ap* 
pear to me that it is sufficiently averred 
upon this bill, that there cannot be a dis- 
covery compelled in the Court of Surinam, 
and it appears the most obvious thing 
which would occur to the Judges of the 
Court of Surinam, would be, that which 
constantly occurred to the mind of Sir 
James Mansfield, and upon which he acted, 
namely, to say to the plaintiff, *' You must 
answer some questions before the action 
shall be tried." I have, however, nothing 
to do with that, but it appears to me that 
the allegations amount to nothing more 
than a sort of argumentative statement, 
that on account of the particular circum- 
stance that Sir William Young has been 
resident, and is now resident in this coun- 
try, the plaintiff cannot have a discovery 
abroad, but non constat, when the action is 
commenced, he may not be in a place where 
discovery may be compelled. It appears 
to me, that the reason of my Lord Hard- 
wicke applies to the case here : there are 
not averments, upon this bill, sufficient to 
exempt it from the operation of his obser- 
vation ; and I should be extremely sorry 
myself to be the first Judge to make a pre- 
cedent, namely, that this Court is in all 
instances to lend itself to compel the giving 
of discovery, in order to assist in an action, 
or in the defence to an action, in a foreign 
court ; and my opinion is, that this demurrer 
ought to be allowed. 

Demurrer allowed. 



V. C. f JONES V, ROBERTS. 

Jan. 18, 15. \ In re . 

SoUcitor-^Agenl^Bill of Costt-^ Taxa- 
tion, 

The Court has jurisdiction to order an 
agent's bill of costs to be referred for taxa- 
tion, on the application of the soUcitor who 
employed him; and in a case, where the 
amount of the bill exceeded the amount of 
monies received by the agents in that cha- 
racter, and retained by them, by a sum of 
II. lOs, lOd. only, the taxation of the biU 
was ordered, upon payment or lender of that 
sum to the solicitor of tlie agents. 



This was a petition presented by the 
London solicitor of the plaintiffs in this suit, 
for the purpose of obtaining the taxation 
of a bill of costs delivered by the country 
solicitors who had been employed by him 
as agents in the suit. The country solici- 
tors had received a sum of money, on ac- 
count of the plaintiffs, out of which they 
retained 70/., and aflerwards* in January 
1887, sent in a bill of costs amounting to 
73/. 4«. Sd. On the SOth of the same 
month, the petitioner obtained an order 
for the taxation of this bill : but, as the 
order directed the taxation to be made as 
between solicitor and client, instead of be- 
ing as between solicitor and agent, it was, 
in consequence of this irregularity, dis- 
charged with costs, in April following. 

Upon the petitioner objecting to some 
of the charges in this bill, and in the month 
of February, before notice had been given 
of the order for taxation, a second bill was 
delivered, in which some of the charges 
in the former bill were omitted, and other 
items and charges were introduced. By 
this second bill, the amount was reduced 
to 71/. lOs, I0d», and notice was given to 
the petitioner, that this was the bill by 
which the agents intended to abide. This 
bill was returned by the petitioner to the 
agent's solicitor in London, at the same 
time at which notice of the order .for taxa- 
tion was given. 

. The petitioner stated, that he had ten- 
dered to the agents* solicitor in London, a 
sum of SL 4<, Sd., being the difference be- 
tween die amount of the first bill and the 
amount retained by the agents ; and he 
offered by his petition to bring this sum 
into court, if necessary. 

Mr. Knight Bruce and Mr. Ayrton, in 
support of the petition, cited — 

Comer v. Hake, 2 Cox, 173. 
Binstedy. Barefoot, 1 Dick. 112; s. c* 

Beames on Costs, 306 (1). 
Beames on Costs, 361. 
Ostle V. Christian, Turn. & Russ. 324. 
In re Barker, 6 Sim. 476. 
Lees V. NuUall, 2 Myl. & K. 284 ; s. c. 

4 Law J. Rep. (m.s.) Chanc. 124. 

(1) The registrar's books were produced in 
court, in order that the entries respecting this 
case might be examined. They are referred to in 
his Honour*s jodgmeat. 
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Mr, Jacob and Mr, Edwards, contr^, 
insisted, that under the statutes of iSGreo. 2. 
c. 25, and 12 Geo. 2. c. 13, the Court did 
not take any authority to tax agents' bills 
of costs. They cited — 

Wildhore v. Bryan, 8 Price, 680. 

Beames m Costs, 806, 807. 

Paget V. Nicholson^ Beames on Costs, 

861 ; s. c. 1 Dick. 285. 
Weymouth ▼. Knipe, 8 Bing. N.C. 887. 
Dagley v. Kentish, 2 B. & Ad. 41 1; 

8. c. 9 Law J. Rep. K.B. 188. 
Wiism V. Gutteridge, 8 B. & C. 157; 

8. c. 2 Law J. Rep. K.B. 221. 
BignolT. Bignol, 11 Ves. 828. 
Loveridge v. Botham, 1 Bos. & Pul. 49. 

The ViCB Chancellor. — My opinion 
is, that I am bound by what has taken 
place in this court, where I find there has 
been an uniform series of practice. The 
courts of law will judge for themselves 
what jurisdiction they have with respect 
to the matters before them ; but I, sitting 
in this court, am bound by what I find to 
be a series of decisions in this court as 
shewn by orders, and adopted by Judges 
from time to time. 

It appears to me unnecessary to consi- 
der how the jurisdiction was first assumed 
by the Court ; but the first order, I find, 
was made by the Master of the Rolls in 
December 1745 ; and I cannot but think 
that there is an error in the minute in the 
registrar's book which has been produced, 
of an application which was made to Lord 
Hardwicke : I cannot but think, attending 
to the circumstances as to what the origi- 
nal order was, and the names of the parties 
concerned, that the order made at the Rolls 
was the subject of the discussion referred 
to in the book now before me. If that be 
so, then I have an order made at the Rolls 
— an attempt made before Lord Hard- 
wicke to discharge it — and no order made. 
That, I think, is primd facie a recognition 
by Lord Hardwicke, that the order made 
at the Rolls was right. Then setting aside 
what appears to have taken place before 
Lord Thurlow, which certainly seems to 
be very inaccurately reported by Mr. Cox 
(2X I have that great Judge, Lord Eldon, 
stating, in Ostie v. Christian, that he con- 

(2) Comer v. Hake, 2 Cox, 178. 



curred in the opinion that a solicitor could 
not obtain the taxation of an agent's bill, 
without bringing the amount into court. It 
would be frivolous to state this, if his opi- 
nion was, that whether the money was 
brought in or not, the bill could not be 
taxed. It must be taken, from this passage 
of Lord Eldon's judgment, that* the Court 
had power, on the application of a solicitor, 
to order the taxation of the agent's bill ; 
but his opinion goes on to state that the 
taxation could not be had without bring- 
ing the money into court. 

Then there is the case of Lees v. Nuttall. 
The judgment of the present Lord Chan- 
cellor when Master of the Rolls, is divided 
into two parts, first, as to how far the 
Court had jurisdiction on motion to dis- 
charge an order made on petition ; but the 
latter part of the judgment appears to me 
to shew that his Lordship's opinion was, 
that there was jurisdiction in this Court to 
order the taxation; because he does not 
take as the ground for discharging the 
order which had been made, that there 
was no such jurisdiction, but he considers 
the special circumstances of the case, which 
he assigned as the reason for discharging 
the previous order. I think, therefore, 
that I have an opinion which binds my 
own, namely, the opinion of the present 
Lord' Chancellor, that this Court has 
jurisdiction to tax an agent's bill on the 
application of the solicitor. 

1 can easily understand that this Court 
in many cases will take on itself a more 
arbitrary jurisdiction than a court of law 
would assume, because in many cases this 
Court sets the example which ought to be 
followed; and is thereby the means of 
suggesting to the legislature what ought to 
be the rule of law. I take, for instance, 
the doctrine of set- off, and the prevent- 
ing a landlord from recovering by eject- 
ment, when the only question was the 
amount of rent due. In these cases, this 
Court interfered long before there was any 
sUtute on the subject; and in cases where 
justice seems to require that there should 
be a taxation of a bill, it is very reasonable 
to suppose that long before either of the 
statutes of Geo. 2, this Court had juris- 
diction to interfere. It does not appear 
to me that there is anything like an ex- 
pression in either of those statutes, which 
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took away this jurisdiction ; for the fint 
gave jurisdiction to be exercised in a par- 
ticular manner, and the second directed 
that nothing therein should apply to the 
case of attorney and agent. When you 
say that this jurisdiction can be exercised 
on bringing the amount into court, you 
take a proceeding which is quite indepen- 
dent of both statutes. So that there is a 
clear jurisdiction to direct taxation of the 
bill. But in this case it appears that there 
was a second bill delivered, in which cer- 
tain alterations were made ; and the second 
bill was returned at the time when the 
order for the taxation of the first bill was 
served, which, as I collect from the date of 
a letter from the agents, must have taken 
place on the drd of March, or thereabouts. 
That bill, so returned, does not appear to 
have been ever re-delivered, but it appears 
that there were, in the judgment of the 
agents, some items which ought not to 
have been introduced^ and that there were 
items omitted which should have been in- 
serted. They ought to have the benefit 
of that ; and the order ought to be so 
made, as to give the opportunity of hav- 
ing the second bill taxed, which was more 
just and taxable than that which was first 
delivered. 

An order was then made, that upon pay- 
ment or tender (without prejudice) to the 
London solicitor employed by the agents, 
of 1/. lOs. 10</., the second bill should be 
re-delivered, and referred to the Master 
for taxation. 



} 



LOWRY V, FULTON. 



v.c. 

Jan. 26. 

Practice, — Pleading — Parties. 

Two of the residuary legatees of a tesia^ 
tor who died in India, fiUd a bill against 
the representative of a person who was named 
in the will as a trustee and executor, but 
never consented to act, hut who was alleged 
in the hill to have in some manner acted m 
the trusts. One of the persons named in t/te 
will as executors, had proved the will in In' 
dia, atid was a party to the transactions, by 
which the trust fund wcu wasted; and an* 
other of the persons so named, proved the 
will in England, but both these parties were 



out of the jurisdiction. . The biU prayed for 
a general account of the testator* s personal 
estate, and for the appointment of new true* 
tees : — Held, that the smt could not proceed 
in the absence of the personal representaiioe 
of the testator ; and that the third residuary, 
legatee or his personal representaiiee, and 
also the executor who proved in India, were 
also necessary parties. 

This suit was instituted by the two sur- 
viving children, and residuary legatees of 
a testator, for the administration of their 
father's estate. 

The testator lived in India, and made a 
will and codicil there in 1817, by which 
the residue of his personal estate was be- 
queathed to James Lowry, Lieu tenant- Col. 
Casement, and J. W. Fulton, upon trust 
to invest it in government or other good 
securities for the benefit of his two sons, 
George Lowry and John Lowry, and his 
two daughters, Jane Lowry and Mary 
Ellen Lowry, in equal shares, the sons to 
take at twenty- one, and the daughters at 
twenty-one or marriage, with benefit of 
survivorship among the children, in case 
any of them died before their shares be- 
came vested. 

The testator died in India, in 1819, and 
his will was shortly afterwards proved at 
Calcutta by Col. Casement alone, and was 
proved in this country by James Lowry 
alone. The testator's property consisted 
principally of a sum of 141,475 sicca 
rupees, which was, at the time of his death, 
in the hands of Messrs. Mackintosh & Co., 
of Calcutta, in which house Mr. Fulton 
was a partner, and this sum was allowed 
to continue in their hands, being trans- 
ferred in their books to the account of 
Col. Casement, as executor of the testator; 
and on the failure of the house of Mackin- 
tosh & Co., the trust fund was considerably 
diminished. 

John Lowry died an infant. George 
Lowry was also dead, having attained twen- 
ty-one, and made his will ; and letters of 
administration to his effects, with his will 
annexed, had been granted out of the Con- 
' sistory Court of the Bishop of Down and 
Connor to James Lowry. But the bill al- 
leged that George Lowry had received his 
share of his father's estate. 

Mr. Fulton left CalcutU in 1820, and 



Digitized by 



Google 



HILARY TERM, 1838. 



159 



died in England in 1880. He had not 
consented to act as trustee under the wilU 
but he had done several acts connected 
with the estate, which, as the plaintifT con- 
tended,- rendered him liable as a trustee. 
This suit was instituted against Anne Ful- 
ton, his executrix, and also against Col. 
Casement and James Lowry, who were 
both out of the jurisdiction, the former 
being in India, and the latter being in 
Ireland. 

The bill asked for a general account and 
administration of the testator's personal 
estate ; and that the trustees might be de- 
clared personally liable in respect of any 
breaches of trust they had respectively 
committed ; and it also asked for the ap- 
pointment of new trustees. 

Mr. Knight Bruce and Mr. Lloyd raised 
three objections for want of parties ; first, 
that there was no personal representatiye 
of the testator before the Court, and that, 
on this account, the suit could not proceed. 
Mr. Fulton had not taken on himself the 
execution of the trusts, and could only 
stand in the position of a debtor to the 
estate : the question therefore was, whe- 
ther legatees could file a bill against a 
debtor to the estate of their testator, with- 
out making his personal representative a 
party. 

Fell V. Brawn, 2 Bro. C.C. 276. 

Browne v. Blount, 2 Russ. & Myl. 88 ; 
s. c. 9 Law J. Rep. Chanc. 74. 

Roveray v. Grayson, S Swanst. 145, n. 

Lowe V. Farlie, % Mad. 101. 

Humphreys v. Humphreys, 8 P. Wms. 
849. 

Stratum v. Davidson, 1 Russ. & Myl. 
484. 

Tanfield v. Irvine, 2 Russ. 149. 

Wilson V. Moore, 1 Myl. & K. 126. 

Tykr v. Bell, 2 M. & C. 89; s. c. 6 
Law J. Rep. (n.s.) Chanc. 169. 

Logan v. Fairlie, 2 S. & S. 284 ; s. c. 
8 Law J. Rep. Chanc. 152. 

Munch V. Cockerell, 6 Law J. Rep. 
(n.s.) Chanc. 9. 
And see Lyde v. Hale, 4 Law J. Rep. 
(M.S.) Chanc. 180, and Shaw y. Shore, 5 
Law J. Rep. (n.s.) Chanc. 79. 

They also insisted that Casement was a 
necessary party to the suit; he allowed 
the trust fund to continue in the hands of 
Mackintosh & Co., and he was the person 
who was more particularly bound to account 



for that fund. The third objection, for 
want of parties, was the absence of a per- 
sonal representative of George Lowry : the 
bill sought a general account of the testa- 
tor's estate, and consequently all the resi- 
duary legatees, or their representatives, 
were necessary parties. 

Mr, Jacob, Mr. Wigram, and Mr. Cole^ 
ridge, for the plaintiffs. — Where a party 
is named as a defendant, but is out of the 
jurisdiction, the Court will, if possible, pro- 
ceed against such of the parties as are 
present — Price v. Dewhurst(\). In this 
suit process is prayed against Casement 
and James Lowry, when they come within 
the jurisdiction; and James Lowry is the 
persona] representative both of the testa- 
tor and George Lowry. In Logan v. 
Fairlie, a personal representative was a 
necessary party, because legacy duty had 
to be paid ; but here, there is no such oc- 
casion. 

The Vice Chancellor. — It is not ne- 
cessary for me to give an opinion on a 
case which is not before me ; but I can con- 
ceive that it might be possible so to frame 
a case with regard to the transaction with 
which Fulton was concerned, as to have 
relief against his representative without 
making some of those persons parties whose 
presence is said to be necessary on this 
record. But that is not the case as it 
stands, and I judge of what this case is, 
by what appears on the face of the prayer 
of the bill. 

Now, as I understand the case, it was 
this : the testator made a will, by which 
he appointed Casement, Lowry, and Fulton 
executors ; Casement proved the will aldne 
in India, and Lowry proved the will alone 
in England ; and it is observable, that this 
prayer seeks generally for the administra- 
tion of the personal estate. It appears, 
that Fulton never proved, but did in some 
manner act, and it is in respect of his 
acting, which seems to have been with the 
concurrence of Casement, that personal 
relief is sought against his representative 
by the prayer of this bill. Now, how can 
I administer the estate generally without 
having the personal representative of the 
testator here ? Fulton never proved, and 
though he might, in some sense, be said 

(1)6 Law J. Rep. (n.8.) Chano. ft6. 
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to l>e the executor, yet, he having died, 
the representation of the testator is not in 
Fulton's executor, because Casement and 
Lowry are both still Hying. Casement is 
said to be now in India, and Lowry in 
Ireland ; but it appears to roe, that it is 
absolutely necessary, for the general ad- 
ministration of this estate, that there must 
be in^his case before the Court, with more 
or less substance of character, a person 
who does represent the estate of the tes- 
tator. And though it may be true, that 
the person appointed such representative 
would be merely the nominee of the plain- 
tiffs, yet, though he assumes that charac- 
ter, probably in order to assist the plain- 
tiffs, when he is once appointed he incurs 
all the responsibility of the administration, 
and the Court looks to him to see that the 
estate is properly protected by his super- 
intendence. It seems to me, that the alle- 
gation that Casement is in India, and Lowry 
in Ireland, is no answer to the objection, 
that there is no personal representative of 
the testator before the Court on this record. 

Then the next objection regarding the 
defendants is, that they cannot go on unless 
Casement is here. Now, as I said before, 
I can conceive that a record might be so 
framed, stating certain circumstances, as 
that relief might have been given in the 
absence of Casement. I admit that there 
is a bare possibility of doing so ; but here 
yon insist that Casement expressly may 
be discharged from acting any longer as 
trustee. How is it possible to give that 
relief against a person who is not present? 
I think, therefore, that objection is sus- 
tained. 

The last objection is in respect of one 
of the residuary legatees, who is stated to 
be dead. It is impossible to say that the 
facts, stated in the bill, are equivalent to 
proof that George Lowry did receive all 
his shares. I cannot perceive this on the 
face of the bill, which seeks that the resi/- 
duary estate may be ascertained. It is 
stated, that James Lowry, who was the 
executor of the testator, who proved in 
England, has proved the will of George 
Lowry in the diocese of Down and Connor* 
What of that ? This Court knows nothing 
of that; and it is quite a matter of course, 
when a bill is filed for the purpose of hav- 
ing the residue of a testator's estate ascer- 
tainedi and for payment of the residue 



among the parties entitled, that they mast 
either have all the parties entitled before 
the Courts or give a good substantial rea- 
son why some of them are not before the 
Court. The fact of proving the will, in 
what I may call a foreign part of England, 
is of no importance, and that objection 
also is sustained. 



hiuu^^^^-^jy^Tf^/^^ 
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WHATMAH V. GIBSON AHD 

Gomc. 



V.C. 

April 

Cwenant — Nuisance — Injunction, 

A^ the proprietor of a piece of land whkh 
he had divided into lots with the intention of 
having a row of houses builtf executed a 
deed, which he procured to be executed by 
all the purchasers of his lots, mutually co^ 
venaniingy that no house in the row should 
be used as an inn or tavern: — Held, that 
this covenant was binding in equity upon an 
assignee of one of the covenantors, who p«r- 
chased with notice of the deed; and an m- 
junction was granted to restrain him from 
using his house as an inn. 

No distinction between an hotel, and an 
inn or tavern, tn eonstrmng a eooenani 
agtunst noxious trades. 

By an indenture, dated the 28th of Fe- 
bruary 1799, and made between John 
Fleming the younger, of the one part, and 
William Petman, George Gibson, and the 
several other persons who should at any 
time seal and deliver the same indenture 
of the other part, reciting, that the said 
John Fleming was seised of a piece of land 
therein described, containing two and a 
half acres, situate at Ramsgate, in the 
county of Kent, and that the said John 
Fleming had laid out part of the said piece 
of land in separate lots, for the erection 
of a row of houses thereon, intended to be 
called "Nelson's Crescent," and that, in 
order to preserve some degree of similarity 
and uniformity of appearance in such in- 
tended row of houses, the said John Flem- 
ing had determined and proposed that it 
should be a general and indispensable con- 
dition of the sale of all or any part of the 
land intended to form such row, that the 
several proprietors of such land respec- 
tively, for the time being, should observe 
and abide by the. several stipulations and 
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restrictioBs thereinafVer contained ; and 
that he, the said John Fleming, and his 
heirs, should at all times observe the like 
stipulations and restrictions, as to such of 
the said lots or divisions as for the time 
being should remain unsold by him or 
them ; and reciting, that the said William 
Petman and George Gibson had agreed to 
purchase certain lots in the said intended 
row, it was thereby mutually covenanted, 
and each of tliem, the said John Fleming, 
William Petman, George Gibson, and the 
several other persons who should at any 
time or times, sign, seal, and deliver the 
said indenture, for himself and herself, and 
for his and their heirs, executors, and ad- 
ministrators, did thereby coyenant to and 
with the other and others of them, (amongst 
other things,) that none of the proprietors 
of. any of the several lou or parcels of 
land intended to form the said row, for the 
time being, should, at any time or times, 
on any account or pretence whatsoever, 
erect, or suffer to be erected on any of 
the said, several lots, any public, livery 
stables or public coach-house, or use, ex- 
ercise, or carry on, or suffer to be used» 
exercised, or carried on thereon, the trade 
or business of a melting founder, tobacco 
pipemaker, common brewer, tallow-chan- 
dler, soap-boiler, distiller, innkeeper, to- 
fem-keeper, ammw aU^houte keeper, bra- 
sier, working smith of any kind, butcher 
or slaughterer, or any other noxious or 
offensive trade or business, whereby the 
neighbourhood might be in any respect 
endangered or annoyed; and that no other 
buildings than good dwelling-houses or 
lodging- houses, should be erected in front 
of any of the said lots. 

John Fleming subsequently sold and 
conveyed one of the lots to Henry Cull, 
who executed the deed of 1799. A house, 
known as No. 6, Nelson's Crescent, having 
been built on this lot, Henry Cull sold it 
to the plaintiff; and by indentures, dated 
the 4th and 5th of March 1818, this lot 
was conveyed to the plaintiff, expressly 
subject to the stipulations and restrictions 
contained in the indenture of the 28th of 
February 1799. 

Nelson's Crescent was completed ac- 
cording to the original plan, and the dif- 
ferent houses became the property of va- 
rious .persons claiming under John Fleming. 



In the year 1823» the defendant, John 
Holmes Gibson, became the purchaser of 
No. 7, in the Crescent, (which adjoined 
the plaiDti9*'s house,) from a person who 
claimed under a former purchaser from 
John Fleming. 

John Holmes Gibson never signed the 
deed of 1799, nor had he any express nor 
tice of its contents at the time of his pur- 
chase; but the abstract of title, with which 
he was furnished, set out a covenant con- 
tained in the conveyance to his vendor, 
that the house. No. 7, should not be affect- 
ed by the stipulations contained in a cer- 
tain indenture of the 28th of February 
1799, It appeared from this abstract, 
that the first purchaser from Fleming was 
one Austen, and part of the consideration 
recited in his purchase deed, was the con- 
sideration of his having signed the deed 
of 1799. The defendant Gibson, however, 
by his answer, denied that Austen did, in 
point of fact, ever sign that deed. 

The defendant, John Gomm, was the 
occupier of No. 7« under an agreement for 
a lease from John Holmes Gibson ; and he, 
shortly before the filing of the bill, an- 
nounced his intention of opening the house 
as aa hotel, and painted on the outside, in 
front, the words, ** Royal Victoria Hotel." 

The bill was filed for an injunction to 
restrain the defendants from using the 
house No. 7, as an inn or tavern, or in any 
other manner contrary to the provisions of 
the deed of 1799. 

The defendants, by their answers, said, 
they did not pretend that they were pur- 
chasers for valuable consideration without 
notice of the deed of 1799i but submitted, 
that they ought not to be affected thereby, 
and the defendant John Gomm said, **that 
he had no intention of using the house 
No. 7, aa an ale-house, or common inn, nor 
of keeping livery stables or post horses, but 
he intended to use the same as &prk>€Ue or 
family hotel during the Ramsgate season, 
during which period noble and other fami- 
lies of the highest respectability had been 
accommodated there by the defendant." 

Mr. Wigram and Mr. Bosanquet now 
moved for the injunction. — The case of 
The Duke of Bedford v. the Trustees of the 
British Museum (l), is an authority in the 

(1) 9 Sogd. Yen. & Par. App. 361 ; 0. e. 2 Law 
J. Rep. (N.8.) Chano. 1S9. 
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plaintiflfs fayour. Sir J. Leach, when that 
case was before him» did not have recourse 
to the ground upon which Lord Eldon con- 
firmed his judgment on appeal, but gave a 
clear opinion that courts of equity will en- 
force these perpetual covenants, when they 
are of the essence of the enjoyment. The 
plaintiff is suing a party who claims under 
the deed. Austen cannot say that Cull 
did not execute the deed, because Austen's 
own title recites that he did. Can Austen's 
assignee be in a better situation? We 
rely, therefore, upon the express agree- 
ment contained in the deed, mutually 
binding on both parties, and notice of 
which deed is admitted by the defendants, 
who claim under Austen. Moreover, we 
submit, that as this covenant pertains most 
materially to the enjoyment of the land, 
it runs with the land at law. 

Holmes v. Buckley, Prec. Chanc. S9. 
City of London v. Na$h, 1 Fonblanque, 
355 ; s. c. 3 Atk. 5\5» 
The Solicitor General and Mr, Harwood, 
contrL — The notice of motion is to restrain 
the defendant from using the house as an 
inn or tavern. He never intended to do 
so. A family hotel does not come within 
the letter or spirit of the terms of the 
covenant. Lodging-houses are allowed 
by the deed, and this is, in fact, meant to 
be a lodging-house, but not an inn. There 
is really no difference between a lodging- 
house and a family hotel, either as to the 
number, or respectability of the visitors, 
or the nature of their entertainment. It is 
true, that the licence which an hotel-keeper 
takes, would enable him to open a common 
inn, but that is no proof that the defendant 
intends to do so. The obvious meaning 
of the covenant was, to restrain parties 
from doing that which would be noxious 
to the neighbourhood. It is clear, however, 
that this is not a covenant running with 
the land and binding at law upon the as- 
signee. It does not concern the premises, 
and the mode of occupying them with re- 
ference to the interest of any reversioner, 
because the defendanu have the fee. It is 
not like the case of a rent or easement re- 
served in perpetuity to the use of the ven- 
dor, but it merely purports to restrain 
property from being used in a particular 
mode for ever, and to support such a 
covenant, otherwise than as a personal and 



collateral covenant, there is no authority. 
Then, if this covenant does not run with 
the land at law, the case of Keppell v. 
Bailey (2) solemnly decided that a court 
of equity will not, although a purchaser 
may be affected with notice, give to the 
covenant a more extensive operation than 
the law allows it. 
Mr. Wtgram^ in reply. 

The Vici Chancellor. — I cannot draw 
the distinction between an hotel and any 
other inn or tavern. The defendants, 
therefore, have brought themselves within 
the terms of the covenant in the deed of 
1 799. Now that deed recites, that it should 
be '* a general and indispensable condition 
of the sale of all or any part of the land 
intended to form such row, that the several 
proprietors of such land respectively, for 
the time being, should observe and abide 
by the several stipulations and restrictions 
thereinafter contained." Of this deed, the 
defendants admit they had notice. I take 
it for granted, that CuU and Austen exe- 
cuted the deed. Now, it appears to me, 
that the owner of each house in this row 
has a positive interest in having his neigh- 
bour's house used in accordance with the 
stipulations of that deed. Whatever diffi- 
culty, therefore, there may be in bringing 
an action upon the covenant, there is a 
plain agreement, which, as the defendants 
admit notice, a court of equity must consi- 
der binding on them. 

Injunction granted. 



M.R. \ 
Mar. 19. J 



COSTS RTON V. COSTERTOK. 



Mr. Petnberton and Mr, Girdleitane^ in 
this case, relied on an unreported case of 
Illingworth v. Nelson^ a note of which has 
been prepared from the papers in the cause. 
(See next case.) 

Mr, Barber and Mr, Preston^ contri. 

Mr, Turner for other parties. 

The case stood over. 

(«) 9 Myl. & K. 517. 
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ILUNOWOETH 0. NBL- 

SOM. 
•WAN V. NBLtON. 



M.R. 
June 17, 1825. 

V.C 
July 15, 1818. 

L.C. 
Nov. SI, 1828. 

M.R. 
Feb. 19, 1880. 

Crediiors* Suit — Practice — Contingent 
Debt — Apportionment, 

There were two eniU bro^ghi against the 
representatives of a iestalor, one a creditor/ 
suitt and the other for a breach of trust. 
The accounts were taken in the first suit^ and 
the debts, ^c^ ascertained, hut the assets 
were inst/j/tcient to pay the debts m Jult, if 
the piaint^ in the second suH succeeded. 
The second cause not having been heard, the 
Court ordered a part of this assets to be set 
apart to answer the cUums oftlte plaintiff 
in §he second suit with the costs, and the 
residue was apportioned and paid to the cre- 
ditors in the first suit, 

• The first of these causes, namely, IlUng* 
worth y. Nelson, was instituted in 1824, 
against the personal representatives of Caley 
Illingworth m4 of another person, both de- 
eeased, who had been the trustees of a 
marriage settlement ; its object being to 
make fhem responsible for an alleged 
breaeh of trust, in respect of two sums, 
amounting to 2,800/. 

The second suit of Sman v. NeUon was 
a conmion creditors' suit, commenced in 
June 1825, against the personal represent 
tatives of the same Caley Illingworth. 

Under an order, made in both the causes, 
dated the 17th of June 1825, the repre- 
sentative of Caley Illingworth paid into 
court, in trust, in the two causes, the then 
balance of the personal estate. On the 27th 
of June 1625, the usual decree, in a ere* 
ditors' suit, was made in the second cause ; 
and it was referred to the Master to take 
an account of the personal estate, debts, 
frc. of the testator. 

The Master found the «momit of the 
debts of the testator, but did not include 
therein the debt claimed by the plaintiflv 
in Idle first suit, which had not at diat time 
been substantiated ; he also ascertained 
the amount of the assets applicable to the 
payment.of those debts. 
New Skbies, VII.— Chanc. 



On the 15th of July 1828, the Vice 
Chancdlor made an order for the taxation 
and payment of the costs of the second 
suit, and for the payment, out of the funds 
in court, of the several debts, by the Mas- 
ter's report, in the second suit, found to be 
due. 

The plaintiffs in the first cause, who 
had not at that time obtained a decree, 
appealed from this order, which would have 
disposed of the principid part of the funds, 
and would have left little, if anything, 
mppHcable to the payment of their demand, 
if they succeeded in the first suit. 

The appeal was heard before Lord Lynd- 
hurst on the 21st of November 1828, who 
ordered that 300/., part of the assets, should 
be laid out in trust, in the two causes, to 
an account " of the costs of Jllingworth y« 
Nelson,'* and to accumulate and form a 
fund to answer the costs of the said cause, 
according to the decree to be made therein ; 
and the other funds were directed, after 
payment of certain costs, to be divided 
into two parts, according to the proportion 
which the claim of the plaintifis, in the 
cause of Illingworth v. Nelson, bore to the 
amonnt of the debts proved in the cause 
of Swan V, Nelson ; and the sum allotted 
to the creditors was directed to be appor- 
tioned and paid amongst the creditors, and 
the other part was to be retained in court 
to accumulate. 

The Master accordingly divided the 
fund, and the whole assets, amounting to 
1,760/. ; he apportioned the sum of 532/. 
to the creditors, in respect of their de- 
mands in the second suit, amounting to 
1,213/.; and be apportioned 1,228/. to 
answer the claim of 2,800/. of the plaintiflEk 
in the first suit. 

On the 1 9th of February 1 830, the cause 
of Illingworth v. Nelson came on for hear* 
tng before the Master of the Rolls, — 

Mr. Bickerete^ and Mr, Looat for the 
plamtiffs; and 

Mr, Pemberton and Mr, Ching for the 
defendants. 

The plaintiffs then obtained a decree(l) } 
and it was stated, that a subsequent order 
was made for appropriating to the plaintiffs 
in the first suit, the fund set apart to an- 
swer the claims. 

(1) See Reg. Lib. 1830, A, 506S. 
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v.c. 

Dec, 18, 1837. > jones v. jones. 
Jan. 12| 1838 

Mortgage — Notice — Priority, 

At law, different conveyances of the same 
tenement^ take effect according to their pri* 
ority in time; and where the legal estate is 
outstanding, the same rule prevails in equity^ 
and different incumbrances rank according 
to their priorities in point of time. 

A second mortgagee of a settled real 
estate, gave no notice of his incumbrance to 
the first mortgagee; and a third person, 
mthout notice of the second mortgage, having 
advanced to the mortgagor a further sum of 
money on the security of the same property, 
gave notice of his security to the first mort' 
gageCf and also caused notice to be indorsed 
on the settlement : — Held, that the third 
mortgagee did not thereby obtain priority 
over the second. 

In this case, it had been referred to the 
Master to inquire and state to the Court 
what mortgages or other incumbrances 
there were affecting the estates of F. L. 
Brown, and Eliza his wife, devised by the 
ivills of Thomas Jones and James Whit- 
worth ; and it appeared by the Master's 
report, that Thomas Jones being seised in 
fee of tenements in Carmarthen, by his 
will, dated the 25ih of May 1815, devised 
them to Robert Waters and William Jones, 
in trust to pay unto, or permit and suffer 
Sarah Harvey and her assigns to receive, 
the rents, issues, and profits of all the said 
freehold estates for her life, and after her 
decease then upon trust ; and the said 
testatrix devised the same hereditaments 
unto, between, and among Mary Whit- 
V^orth and Eliza Brown, by her then name 
of Eliza Whit worth, to hold unto and 
to the use of thekn, the said Mary Whit* 
w6rth 9nd Eliza Brown, their heirs and as- 
signs, as tenants in common, with benefit 
of survivorship. James Whitworth being 
seised of a tenement called Gell Street 
House, by his will, dated the 7th of De- 
cember 1821, devised it to the said Robert 
Waters and one John Hughes, in trust for 
Eliza Whitworth for her life, with remain- 
der over. Eliza Whitworth married Fre- 
derick Lewis Brown, and before the mar- 
riage, by lease and release of the 20th and 



2 1 St of December 1 822, the release being 
made between Eliza Whitworth of the 
first part, Frederick Lewis Brown of the 
second part, John Lewis and William . 
Skyrme of the third part, and the said 
Robert Waters and John Hughes of the 
fourth part, the remainder in fee, expec- 
tant upon the decease of Sarah Harvey, 6f 
the tenements in Carmarthen, which had 
been devised by Thomas Jones, was con- 
veyed to Lewis and Skyrme, to such uses 
as Brown and his intended wife should 
jointly appoint, with remainders over. By 
indenture dated the 24th of December 

1824, between Frederick Lewis Brown and 
Eliza, his wife, of the one part, and Wm. 
Jones of the other part, in consideration 
of 436/. lis, 6d, paid to Brown and wife 
by William Jones, the Gell Street House 
was demised to William Jones for ninety- 
nine years, if Eliza Brown should so long 
live ; and in exercise of their power, 
Brown and wife appointed the remainder 
in fee of half of the tenements in Carmar- 
then, to the use of William Jones in fee, 
the whole redeemable on payment of 496/. 
lis, 6d, and' interest. By lease and release^ 
dated the 14th and 15th of November 

1825, the release being made between 
William Jones of the first part, Brown and 
wife of the second part, and Jane Jaroes^ 
widow, of the third part, in consideration 
of 436/. 1 If. 6d, paid to William Jones by 
Jane James, and of 223/. 6s, Gd. paid to 
Brown and wife by Jane James, William 
Jones assigned, and Brown and his wife 
confirmed to Jane James the property 
comprised in the term of ninety-nine years, 
in Gell Street House, to Jane James ; and 
William Jones released, and Brown and 
wife appointed, released, and confirmed 
the remainder in fee, of half of the tene- 
ments in Carmarthen, to Jane James, the 
whole being redeemable on payment of 
660/. and interest. By indenture dated 
the HthofJanuary 1826, and made between 
Brown and wife of the one part, and John 
Jones of the other part, reciting the will of 
Xliomas Jones, and that Sarah Harvey 
was then in possession of the tenements 
devised by it, and that Eliza Brown had 
not disposed of her estate in reversion of 
and in the moiety of the said real estate, 
expectant upon the decease of the said 
Sarah Harvey ; and after reciting the will 
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bt James Whitwortb, and the indentures 
of the 20th and 2l8t of December 1822, 
in consideration of 400/. paid by. John 
Jones to Brown and wife, it was witnessed 
that Brown and wife appointed, granted, 
demised, and released the remainder in fee, 
of hdf of the tenements in Carmarthen, 
and also the Gell Street House, to John 
Jones, for the terra of 500 years, redeem- 
able on payment of 400/. with interest. 
There were no covenants for title; the only 
covenants were, one for payment of the 
mortgage money, for quiet enjoyment free 
from incumbrances, and for further assur- 
ance. By indenture dated the 18th of 
January 1826, in consideration of a fur- 
ther sum of 100/., advanced by John 
Jones, a further charge for 100/. was made. 
The Master found, as a fact, that the two 
last-mentioned indentures were made and 
executed to John Jones, and that John 
Jones advanced and paid the sums of 400/. 
and H)0/., without any notice either to 
John Jones or to the solicitor, attorney, or 
agent of John Jones, of any charge or in- 
cumbrance on the said premises. And 
the report then proceeded, *' And I find from 
.he depositions of John Williams, that pre- 
vious to the execution of the said indenture 
of mortgage, the said John Jones inquired 
of the said Frederick Lewis Brown, if there 
existed any incumbrances on the said 
mortgaged premises, at the time the said 
John Jones obtained such two last-men- 
tioned securities from the said Frederick 
Lewis Brown ; and the said John Jones, 
also, previous to the execution of the said 
indentures of mortgage, caused inquiries 
to be made of the said John Hughes and 
Robert Waters, as to whether there were 
any mortgage incumbrances upon the es- 
tates mentioned in the said deeds of the 
14th and 18th of January 1826 ; and the 
said John Williams, by the direction of the 
said John Jones, some few days previous 
to the said l4th of January 1826, went to 
the said John Hughes and Robert Waters, 
and asked each of them, the said John 
Hughes and Robert Waters, if there was 
or were any mortgage incumbrance or in- 
cumbrances upon the hereditaments and 
premises mentioned and described in the 
said deeds of the 14th and 18th of January 
1826, and that each of them, the said John 
Hughes and the said Robert Waters, de- 
clared to the said John Williams, that there 



was no mortgage or any other incumbrance 
to their knowledge; and each of them at 
the^ame time assured the said John Wil- 
liams, that they believed that there was no 
mortgage, or any other debt or incum- 
brance upon the hereditaments and pre- 
mises mentioned in the said deeds of the 
14th and 18th of January 1826." 

It was also stated, that in 1826, Brown 
applied to John Harries to lend him 800/., 
and proposed to secure it by a mortgage of 
the equity of redemption of all the here- 
ditaments and premises comprised in the 
indentures of the 24th of December 1824, 
and the 15th of November 1825 ;— that 
John Harries referred Brown to his solici- 
tor, Mr. Thomas, to whom Brown furnished 
copies of the indentures of December 1824 
and November 1825, and assured the soli- 
citor and Harries, that there was no in- 
cumbrance upon the said hereditaments 
and premises, save only the mortgage to 
Jane James, whereupon Mr. Thomas ob- 
tained an inspection of the indenture of 
1822, and the title-deeds, which were in 
possession of William Jones, as the soli- 
citor of Jane Jilmes, in order to ascertain 
for the safety of Harries, whether there 
was indorsed upon such indenture, or any 
other of the title deeds, any incumbrance 
upon the said hereditaments previous or 
subsequent to the deed of December 1 822, 
when Mr. Thomas found there was none ; 
and asked William Jones, if there were or 
was any incumbrances or incumbrance 
upon or affecting the said hereditaments 
or premises, or any part thereof, other 
than the said mortgage of the 24th of De- 
cember 1824 ; and the said William Jones 
told the said Mr. Thomas he knew of none. 

The defendant, John Harries, then lent 
to F. L. Brown, the sum of 800/. ; and 
by indentures of lease and release of the 
16th and 17th of November 1826, and 
made between Brown and wife of the one 
part, and Harries of the other part, afler 
reciting the two wills and the indentures 
of the 2 1 St of December 1822, the 24th of 
December 1824, and the 15th of Novem- 
ber 1825, Brown and wife conveyed and 
appointed to Harries, their equity of re- 
demption in the property comprised in the 
indenture of the 24th of December 1824, 
subject to redemption on payment of 800/. 
and interest. The report then stated, ihat 
this deed was duly executed and attested, 
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and that sjb a security to him, the said de- 
fendant John Harries, he, on the said 17th 
of November 18!^, caused a notice in 
writing to be given, and the same was in* 
dorsed upon t£e said indenture of release 
or settlement of the ftUt of December 
J 822, and which notice was in the words 
and figures following, that ia to say:-*- 
** Notice to whom it may concern, that the 
equity of redemption of the reversion ex- 
pectant upon, and to take effect imme- 
diately on the decease of Miss Sarah Har- 
vey, of the county of the borough of Car- 
marthen, of and in one undivided moiety 
or half part, the whole into two equal parts 
being divided, of and in all and singular 
the messuages, tenements, farms, landS| 
and hereditaments within mentioned and 
described, have been (subject to the pay- 
ment to Jane James, widow, of 660/, and 
interest, already secured by mortgage 
thereon,) by us, the within named, by in** 
dentures of lease and release, and appoint- 
ment, the release and appointment bearing 
even date herewith, granted and released, 
directed^ limited, and appointed unto and 
to the use of John Harries, of the parish 
of Llangathen, in the county of Carmartheni 
firmer, by way of mortgage, to secure the 
sum of 800/. and interest, payable as in 
the said indenture of release and appoint- 
ment mentioned. Dated the 17th of Novem- 
ber 1826. F. L. Brown, Eliza Brown." 

The Master found there were three in- 
cumbrances on the property devised by 
the two wills ; and he found that the priori- 
ties of such mortgages were as follows : 
first, the mortgage to William Jones ; se- 
condly, the mortgage to Harries; and 
thirdly, the mortgage to John Jones. 

To this report, exceptions were taken, 
which now came on for argument. 

Mr. Knight Bruce and Mr, G. Richards^ 
for the plaintiffs, the representatives of 
John Jones, who, in point of time, was the 
second mortgagee, contended — that they 
were entitled to priority over Harries's 
mortgage. That where the legal estate, 
as in this case, was outstanding, the pri- 
ority of incumbrances depended upon the 
priority of their dates. That the fact of 
the third mortgagee giving notice, and hav- 
ing it indorsed on the marriage settlement, 
did not alter the priorities ; and that the 
doctrine of a priority being obtained by 
giving notice, only applied to choses in 



action and trusts of personrity* Here; tke 
subject of the mortgage was real estate, to 
which die rule had no application ; and il 
was settled that a first mortgagee waa no( 
a trustee. That the point had been aettled 
by the case of Peacock v« ^tirl(l). 

jftfr, Jacob and Mr. Coleridge, for Har- 
riesi contended, that the neglect of John 
Jones to make proper inquiries, and to 
give nolieei m^ounted to a fraud «a sub- 
sequent incumbrances ; and that Harrie$^ 
who had given notice* and taken all due 
precautions, was entitled to priority oves 
John Jones's security. The point, tliey 
said, was decided by — 

Dearie v. HaU^ 3 Russ. 1 ; s. c» 13 LaiK 
J. Rep. Chanc. 6>2. 

Loveridge v. Cooper^ ibid. 30 ; a. c 
ibid. 75. 
And Foiler v. Blackslone (Jt) shewed that 
the dootrine applied to trusts of real estate* 

The VicB Chancbllor, after stating the 
facts, and the Master's findings proceeded : 
— ^To this report an exception has been 
taken; and the question is, whether the 
report is right, as to the prioritiea. Al 
law, the rule clearly is, that diflferent con- 
veyances of the same tenement tike effect 
according to their priority in timoi If a 
nuin seised in fee, first grants one term of 
years and then another, the second termor 
cannot enter till the first term has ceased 
by effluxion of time, surrender or other- 
wise ; so, if freehold interesia be caxved 
out of the fee by different conveyance^, the 
estate of the second grantee cannot take 
efi*ect in possession till the estate of tho 
first has in Bome manner ceased. The 
effect of different conveyances is the samrt 
as if different successive estates were grant* 
ed by the same conveyance, first in posses- 
sion, and then in remainder. Equity M* 
lows the law ; and where the legal estate is 
outstanding, oonveyances of the equitable 
interest are construed and treated in m 
court of equity in tlie same manner aa con- 
veyances of the legal estate are construed 
and treated at law. In Beckett, v^ Cord-* 
ley{$\ which Lord Eldon notices in Ex 
parte Cawtkorne(4i), and in Martinez v. 

(1) Coote on Mortgages, App. 693 ; s. o. 4 Lair 
J. Rep, (N.8.) Chano. 53. 

(2) 1 Mjl. & K. 297; s. c. 9 Law J. Rep. (na) 
Chanc. 84. 

(3) 1 Bio. C.C. Sft3, 

(4) 1 (jlyn h Jaia. f43. 
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CbQp0r(fi\ Lotd Thwlovr imm (hmM^ 
thftt.whfSve the 1^1 estate "wa^ owUlMiding 
Id a firat vortgageei of two aiibsequeiil 
eqniuUe iDcuinteaoeera^ be wfao is pridr ia 
twM nuisl be fariot in equkfT. Hia words 
are-^the seooad equiuble ilieiuiibrsii0eK 
" had the security he trusted to; he J»iiw 
he had not the legal estate; he trusted 
to the htsMmt of the boriH^er." In the 
iMreaanl osiei ho slit h qtitifion arisen as U 
iMked in HTHUgkby t« WiU(mghb^{G)t 
OT aa in Ev€im ▼« BieimiM{7\ where iiOr4 
BldoB alludes to what fell jfircM BuUeri J« 
ia Ooodikk v. ifm;gan{i)\ foe Harri^*» 
the third ineiliobrMioatf ,. has not got ia the 
kga) estate, nor baa btf any dtdMratioii of 
trust from the holder of il^ nor has posses* 
sion of the mortgage deeds conveying the 
logal ettntQi or of any other of the title 
deeds* He glive notiee of hia iaRtumbrancb 
to the firat mortgagee ; biit| according to 
wbat the present Lord Chanedlor decided 
in Peaoaeh v« Burt^ iueh a notice is of no 
Taltte» The fact is» that upon Hftrriei'a 
aBsweri and before the Masteri as well aa 
in the argument at the bar, the caa6 ai 
Harries wAs attempted to be put Upon the 
deeatfions iti Dmrk v. JMh Lmtetidge v« 
CoopeTf and Fo$ier Ti Bia^kiUmet deeided 
by oir J* Leach^ and afterwards affirmed 
by the Lords. But in each of thos^ dise^^ 
the sttl^t of dWus^iM was a ohiise in 
action, ^cording to what is basd by Ldrd 
Lyndhurst^ in FerHsr Vi (7od!r«r«/l(9)» on 
moving to affirm the decree in .Foiter v^ 
' Bhck9ion9k and to what is said by the pre* 
«ent Lord Cbantellor in Peacoc« v. Bwi^ 
vk Mr. Cootes's valuable treatise on Mort^* 
g«gea, p* 607t one principle estbblished bgr 
Dearie v* Uall^ and Loveridge v. Cooper^ 
waa. that in ord^r to complete the transfer, 
of a chose in actioo, notice to the legal 
holder of the fund is neoessaty* In 8 Rute. 
£S» Sir T* Plumer says, '* The Uw of 
En^bind has always beeni that personal 
property pss^es by delivery of possea- 
ftion^ And it is possession which deterolinea 
the apparent ownership ;" and by way o£ 
preserving the analogy between personal 
chattels in possession, and choses in actioay 
he saysi in p. iS4» ** Notiee then ih notes** 

(5) f Rom. f 14^ 

(6) i Term Rep. 763, 77«. 

(7) 6 Vee. 183. 

(8) 1 Term Rep. t6*. 
^9} 3 Cl. & fin. 4M. 



savy to parfWt theCideto>aiaheaeinaciion# 
to give m oompieto right ftt teaift and not 
laerely a right ai against him who cottvwfli 
hia iiiter8st«" Bui what is Atated by th4 
Lord Chano^llovt in Hktn #i MiU (IQ), ii 
unqueatiqnably true: ** Ther6 it a maniced 
diatimrtiMi between « rtel estate andia psr^ 
sonal chafcteli The latter is held by pds* 
session, the real estate by titla/' JnLmm^ 
tidge y. Ceepm-, Sir T^ Plttmeif tays» ** It 
is of jkho otmost impoHanoti io the iniereata 
of diaiikilid^ that plain and cfear ndei of 
p^o^t^ ihoiiU be lAid down, and that» 
whmi lud do#n> they sh4>uld not be frit^ 
tcored atray by nice and firivolooa diatkscH 
tions. Broad distiactidni must be ^ren 
sorted \ and itia of the ntmtet tmpoataaoo 
that an equity of redemption of leill eeteto 
ahould not be taken to be a mere equitablo 
interoit in the nature of a dhoaeinaotHm/' 
Jones, the first incumbranoer on the aquityf 
of redemption, took his title by the.ton^ 
veyanoes of January 1826, and notide oft* 
posaaaiion was not necessary to conpleto 
hit tiller Harries took his title by a eikb«^ 
saquelit eoBveyUies^ and inarely gai^e iik 
notice, which did not and oould not afieet 
'J«ines» Mofaaud^hateireroanboilnpliled 
to Jones. He made some inquiry wui Waa 
misled; he wto the imloeent subje^ of 
fraud, and not the doer of it ; and, in my 
6pinion, the exception mutt be allowed. 



«.] 



KiMO O. kETint. 



v-c* 

L.C. 
Jan. S7» 

Practice. — Conte^pL 

The defendant in afareehiaTe med hang 
in contemplfer wtOU ^unete^fike fiamt^ 
took the bill pro cDnfeseo, ioisd prgueded to 
have the aeeaunti taken in the maeter'e office 
em patte, oterf leiUkiUt eervmg f t ait an U on 
the defendant : and he afterivards had the 
MaeUr^e tepemi confirmed abeollite^ in the 
firet mutaiKe :^Held, thai the defendant 
leae entiiied^ aUhoagh in seitflmp^ ie he 
heard te iha$ the ieregnkmtf qftheie pro*' 
ceedings; and that the proceedinge mere it* 
regulate 

This was a bill filed by a asortgagee 
against a mortgagor for a foreclosure. The 
defendant having appeared, but neglecting 
(10) 1^ Vts. ti9. 
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to answer, was eomtnitted for contempt. 
The plaintffT afterwards proceeded to take 
the bill pro confetso, and on the 8'th of 
May 1837, obtained the usual decree re- 
ferring it to the Master to take the usual 
accounts of the mortgage money, interest, 
and costs, and to fix a day for payment ; 
and in default of payment, that the defen* 
dant should be foreclosed. 

The plaintiff proceeded to take the ac- 
counts in the Master's office ex parte, and 
without serving warrants on the defendant. 
The Master made his report, dated July 
1887, whereby he certified the amount 
due to the plaintiff, and appointed the Si^nd 
of January 1888 for payment. This re- 
port was confirmed by an order absolute 
in the first instance. The plaintiff did not 
serve this order on the defendant, and it 
appeared that the first information that he 
had of these proceedings, was in August 
1887. An application was now made by 
the defendant, by petition, stating specific 
errors in the account, and praying that the 
order, confirming the report, might be 
discharged, and that the Master might re- 
view his report* 

Mr. ElderUm appeared in support of the 
application; and — 

Mr* Purvis on behalf of the plaintiff. 

The Vice Chancellor decided, that 
while the defendant continued in contempt, 
he was not entitled to be heard. 

The defendant appealed from this deci- 
sion to the Lord Chancellor. 

Mr. Purvis again raised the same objec- 
toin, that the defendant, being in contempt, 
was not entitled to be heard, and cited-^ 
Beames's Orders, S5. 
Vowleev. Young, 9 Ves. 172. 
Anonymous, 15 ves. 174. 
OdeU V. Hart, 1 Molloy, 492. 
Lord Wenman v. Oshaldsston, % Bro. 
P.C. 276. 
Mr, Elderion, for the defendant, con- 
tended, that notwithstanding the defen- 
dant's being in contempt, he was entitled 
to be heard to rectify irregularities in the 
Master's office. 

Dominicetti v. Latti, 2 Dick. 588. 
Parker v. Dawson, 5 Law J. Rep. (n.s.) 
Chanc. 108. 

The Lord Chancellor decided that the 
defendant was entitled to be heard, but 



directed the case to staiid over to make 
inquiry as to the regularity of the prac- 
tice of taking the accounts e^ parte, and 
confirming the report without a previous 
order nisi; — he said his present impres- 
sion was, that such practice was irre- 
gular. 

Jan. 81. — Mr. Purvis contended, that, 
by having avoided putting in an answer, 
the defendant had evaded setting forth 
any accounts, or charging himself in any 
way ; and that, if the defendant were now 
allowed to be heard, notwithstanding his 
being in contempt, he would be in a better 
position than if he had not conraiitted the 
irregularity which was complained of. 

The Lord Chancellor. — In this case, 
the plainti6P having placed the defendant 
in contempt for want of an answer, pro- 
ceeds to take the bill pro confesso ; he 
then goes into the Master's office, and 
takes the account es6 parte ; and the result 
is, that the Master finds a certain sum to 
be due, upon which the plaintiff proceeds 
to foreclose the estate. What I wished to 
have discussed was, whether the plaintiff 
was regular in that proceeding, or whether 
he ought not to have served warrante on 
the defendant, and also to have served him 
with the order nisi, before confirmation. 

It would be a most unjust proceeding 
to foreclose the defendant without giving 
him any opportunity of being present, and 
protecting his rights, and if such were the 
course^ it is so manifestly unjust that I 
would not follow it ; but there is no such 
practice. It now appears, that, under the 
circumstances which have occurred here, 
an order confirming the Master's report 
absolute in the first instance, is irregu- 
lar, and that the plaintiff must first get an 
order nisi ; then why would this be neces- 
sary if the defendant was not entitled to 
service of the order nisi ? The necessity 
for the order nisi assumes the hecessity of 
the accounting party being present at the 
taking of the accounts. Where the de* 
Pendants will not answer, the Court gives 
to the plaintiff the benefit of a decree pro 
confesso, but the duty of the officer of the 
Court is to execute that decree in the 
ordinary way, and no authority is to be 
found for taking the accounts ex parte. 
Such was the opinion of the Court in 1 780, 
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as appears from the case of Donanketti v. 
Latti. 

The plaintiffhere has proceeded exparte^ 
wheti he ought to have proceeded by war- 
rants; and the present application is to 
protect the defendant against an order for 
a foreclosure obtained upon an irregular 
report, which can only be considered as a 
nullity. The cause must therefore be re- 
ferred back to the Master generally. 

Note. — Registrar's note of Dominicetti o. Latti* 
On the 10th of March 1780, ezceptiona came on, 
and on the 31 at of Johr 1780, the Lord Chancellor 
" referred it to the Mastera of the Court for them 
to certify what is and bath btou the practice in 
similar cases, and exoeptioaa to stand orer in the 
meantime." The Mastera made their certificate, 
which could not be found; it must therefore be as- 
sumed to hare been against the exceptions, as on 
the 7th of Augnst 1780, the I^rd Chaneellor o?er> 
ruled the exceptions. 



1. 3 



DAYIES V. DOWDINO. 



M.R. 

Feb. 28 

March 

Mortgage — Infant — Sale, 

Where the heir of a mortgagor is an tn- 
fant^ the mortgagee is not entitled to a sale 
of tlie estate^ UMess it appears^ upon refer^ 
ence to the Master, to be for tJie benefit of 11^ 
infant; otherwise the mwrtgisgee is entitled to 
a foreclosure only. 

Where^from the facts, the Court is able to 
see that it will be for the benefit of the infant 
that a sale should take place, it will order 
a sale without a previous reference to tl*e 
Master. 

Mr. Pemberton^ in this case, on behalf of 
a mortgagee, asked for an immediate de- 
cree for a sale of the estate, as against the 
defendant, the infant heir of the mort- 
gagor. 

Mr. RomUy^ for J. W. Courtney, tlie 
infant, contended, that the mortgagee was 
not entitled to a sale of the mortgaged es- 
tate, no power of sale being contained in the 
mortgage deed ; he insisted, that a mort- 
gagee was entitled to a decree for a fore- 
closure only, and that the circumstance of 
there being an infant heir, made no differ- 
ence, a sale being directed only for the be- 
nefit of an infant — Monday v. Monday {}). 

(1)1 Ves. & Bea. 923; and see Coote, 600. 



Mr, Pemberton, in reply, insisted that 
the mortgagee was in all cases entitled, as 
against the infant heir of a mortgagdr, to 
have the estate sold, that is, the security 
realized, and applied in payment of the 
mortgage debt ; but — 

The MASTBft OF THa Rolls said, he did 
not consider such to be the rule ; for the 
estate might be more than sufficient to pay 
the debt, and it might be for the interest 
of the infant that the mortgage debt should 
be paid off. That he beUeved the course 
to be, to refer it to the Master, to inquire 
whether it would be for the infant's benefit 
that a sale should take place ; and if the 
Master so found, the plaintiff might have a 
sale, otherwise he was entitled to a decree 
for a foreclosure only. As the matter had, 
however, been pressed, he would inquire 
as to the practice in such cases. 

Mar. 1 . — The Mastbr of thb Rolls,— 
I have made inquiry, and find there is no 
doubt of the practice. In such cases, the 
Court refers it to the Master, to inquire 
whether it will be for the benefit of the 
infant, that a sale shall take place of the 
mortgaged estate. There have been caset 
before roe where I have been satisfied that 
it would be for the benefit of the infant, 
and have directed a sale without a refer- 
ence to the Master. If there were fact* 
before me, which made it clearly for the 
benefit of the infant, I would not make the 
reference so as to give the benefit of the 
delay to either party. 



L.C. 
Mar. IG 



i re JOHN WELCH. 



Lunatic Trustee—-! Will. 4. c. 60. 



Several trustees appointed on petition, 
under the act 1 Will. 4. c. 60, in the stead 
of a sole surviving lunatic trustee. 

New trustees appointed, under the act, of 
a sum qf money charged by will upon real 
estates in the West ImUes, and another sum 
secured by a bond. 

By a marriage settlement, dated the 8 th 
of May 1802, the sum of 4,000/. charged 
upon estates in Antigua, and a sum of 
4,000/. currency, or 2,500/. sterling, se* 
cured by a bond, were assigned to Sir 
George fielton, KnU, Anthony Minton,. 
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Mid Joltti W«U;k| upon certain tni6to# John 
iV^leh . wa« a hniatlo, or porsMi of unaound 
inipd^pod the pro|»eity waa vertad m him 
alone, aa tha surviving tmateo, mpaa tha 
masls of that tqdantuvey auch truau being 
foi^ the petitioners. 

Tha Master, to whom the matter had 
haen vefiMrred, Ibund these facts, and that 
John Weleh waa a truataa within the intent 
and aaaawng of the haflMre*nientioned act 
of parliament, and had not any beneAdd 
interest therein ; and he approved of four 
peraooB whose names wave mentioned in the 
report, as proper persons to he appohited 
trustees in the piece of John Weldi, of the 
aura aa vested in him ; and he also approv- 
ed of another person, to assign the same in 
die place of John Weleh, to the new tros- 
tees so approved. 

A petition was now presented for the 
confirmation of the Master's report, and 
that tha persons a|^roved by the Master 
•a new trustees of the deed of 1802, might 
he appointed auch new trustees^ aeeord- 
ingly. 

Mr. Sk^rpe appeared in support of tha 
l>etition. 

The Lord Chamouloa at first exprasst 
ed some doubt, whether the ease waa within 
the provisiGfis of the act of parliament) 
but 00 A subsequent day he staled^ ihat 
altbottfph that part of the act which rektad 
to audi caaaa waa obscumi yet, upon con* 
sideration, he waa of opinsont that ^o case 
was within the act ; and that he would, 
therefore, make the order. 



L.C. 
Mar. tS, 



.} 



NIAS V, THE NORTHERN AND 

sAarmw RAiiwAT oamrANT. 



Production qf Papers^DiscQPcryi—Pro- 
fesuanal Con^iaett^f. 

This was an appeal inam the dieeision 
of the Master of the Relk, which wiU be 
found reported^ ante, p. IM. 

Mr. WigrmmnAMr. O.Audadm con- 
iMided, that aa die eaae io qneotign had 
been adbmitted, and the opsnion given, not 
when the matters weve jn litigation, but 
when they were only in .dispute, the de- 
fendants oasdd not rasist tlieir pcoductioo 



^^De A ti r mt g k v. Rtmling»{\\ and Storf 
V. Lcrd George Lennox (ft). 

The ease requhred to be produced was, 
fhey said, in reality the plaintiff's, and not 
the defendanta* ; it proved the plaintlflF's 
case agahiat that aet wp by the defendanta, 

ilfr. Timtef and Mr. J. Parker^ centril, 
were not called on to support the order of 
the Master of the Rolls. 

The Lord Chancellor. — I never had 
any doubt in my mind as to what the rule 
of privilege was, but the difficulty is in its 
application. To say. tha( parties are to 
wait, and «ot nonsuit couasel till aeinal 
litigation has commenced, orinnates a dis- 
tinction without any reason. Fartiea must 
be at liberty at all times to communicate 
with their professional adviaers, as to ma&» 
ters which may come in qneation, whether 
a bill has been filed or not, and they must 
be unrestrained in such communications. 
What possible difference in principk can 
there be, whether statements are made to 
counsel by writing or by parol? It ia not 
pretended, that statements made by a client 
to his solicitor could be ordered to be 
disdosed : then, why should any other pro- 
leaaional advice? Where the oomnnnica- 
tion is eoofidentiid, them can be napoasi* 
Ue diatinction, whedier Ittigntion haa or 
not actually conuneneed at die time that 
the communication is made, or die advice 
ijven. On this point, I entertain no doubt. 
The only question is, as to the mamer in 
which the privilege ia stated and insiated 
an in the answer, lor much depends on 
that. The statement in this case is, tha* 
the defendants have im their possession 
**caaes submitted to counsel, and the opin- 
ions dbereon, which wore submitted after 
the diapuia had arisen, and bore refareneo 
thereto." All that was laid down m S$orf 
v. Lord George Lennox was, that the party 
must proper^ state his groimd of obiec- 
lioB in his ana war. Here, die ground of 
esemption hwing been suffleisntly atated 
by the anaw«r, die appeal must bo dis- 
missed, but without oosts, in cbnsequenco 
of the nsoommendatiDn of the Master of 
the Rolls. 

(1) Pnt. 

(t) 1 Myl. & Cr. M4 j a. c. (5 Law J. Rep. 
(N.ft.) Cbtnc. 9^. 
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M«R« 
Nov. 23, .. _. ^ 

T Q >DB8B0R0UGH V. BAWLIN8. 

Feb. 8, 1338. 3 

Solicitor and Client — Privileged Com' 
munication, 

A defendant declined answering certain 
watterSf stating, that he was present at the 
Hme they occurred, as the solicitor of the 
other defendants, and that he had acquired 
his information solely and only Jrom the fact 
ef his being present at the time in his capa^ 
city of solicitor: — Held, on appeal, that the 
d^endant, not hating also shewn that the 
circmnstances were such as to make the com- 
mnmieation privileged, was bound to answer 
tnoreJuUy, 

Hms case came before the Court on 
eicceptions to the report of the Master, to 
whom the defendant's answer had been re- 
ferred for insufficiency. The bill had been 
filed by the Atlas Insurance Company 
against two of the directors of the Eagle 
Insurance Company, Mr. Smith their ac- 
tuary, and Messrs. Beetham, their solici- 
tors, praying that a policy of insurance 
on the life of John Cochrane might be de- 
clared fraudulent and void, and for an in- 
junction to restrain the Eagle Company 
from proceeding in an action at law thereon. 
The defendiants, the Eagle Company, had, 
on the 24th of September 1884, effected an 
insurance with the plaintiffs for a sum of 
4,000^. for four years, on the life of Coch- 
rane, who died shortly afterwards. The 
Atlas Company having resisted payment 
of the 4,000/., an action at law was com- 
menced by the Eagle Company for the 
recovery of that sum. The plaintiffs then 
filed this bill for the object above men- 
tioned, and the effect of the statements 
in the bill was, that Cochrane was not, 
to the knowledge of the defendants, an 
insurable life ; and that the defendants had 
suppressed and concealed many material 
circumstances, as to Cochrane's state of 
health and manner of living ; and amongst 
others, that insurances on the life of Coch- 
rane, proposed by the Eagle Company, 
had been rejected by other companies at 
the time the insurance with the Atlas was 
eflTected. The bill steted, that on the I8th 
of September 1834, a proposal had been 
Niw Sbkibs, YII.— Chahc. 



made, on behalf of the Eagle, to the Eco- 
nomic Company for an insurance by them 
on the life of Mr. Cochrane for 4,0001. ; 
and Mr. Travers, the medical officer of 
that company, having examined him, by 
letter, dated the 20th of September 1884, 
made so unfavourable a report on his state 
of health and habits, as to cause the Eco- 
nomic to reject the proposal for an insu- 
rance on his life, and that this had been 
done previous to die insurance being effect- 
ed with the Atlas. 

The bill contained the following state- 
ment : — " That on Monday, the 22nd of 
September 1884, Mr. Downes, the actuary 
of the Economic Company, called at the 
office of the Eagle Company, and took 
with him the aforesaid letter of Mr. Tra- 
vers, and Mr. Downes then had an inter- 
view with Henry Porter Smith, and told 
him that the Economic Company had had 
an unfavourable report of said John Coch- 
rane, and that the proposed assurance 
on his life would be refused by the Eco- 
nomic Company, and that Mr. Downes 
thought it right to apprize the Eagle Com- 
pany thereof immediately, and in can- 
dour to shew them Mr. Traverses said 
letter, which was the reason of the refusal ; 
and Mr. Downes then handed over to 
Henry Porter Smith the letter of Mr. 
Travers, of the 20th of September 1884, 
and Henry Porter Smith took and perused 
the letter, and afler having read it, he re- 
turned it to Mr. Downes, who thereupon 
went back to the office of the Economic 
Company, and wrote and sent to the Eagle 
Company a formal letter of rejection of 
the proposed assurance on the life of the 
said John Cochrane." 

The defendants were required to an- 
swer these statements of the bill, which 
statements were turned into interrogato- 
ries in the usual form, and which will be 
found hereafter stated in the answer of 
Messrs. Beetham. 

Messrs. Beetham, by their answer, de- 
nied all fraud; and in reference to the 
above allegation and the interrogatories 
thereon, stated as follows : — 

** And Francis Beetham saith, and Albert 
William Beetham believes it to be true, 
having no knowledge of the same, save as 
being informed by the said Francis Bee- 
tham, that some one or two days before 
8A 
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the 24th of September 1834, which thia 
defendant, Francis Beetham, does not re- 
collect, an interview took place between 
Mr. Downes and Henry Porter Smith, 
at the office of the Eagle Company, 
where Mr. Downey called, but they, these 
defendants, refuse to answer or to dis- 
cover, and set forth, whether, at such time 
as last mentioned, when the said Mr. 
Downes did call at the office of the Eagle 
Company, he did at such time take with 
him the aforesaid letter of Mr. Travers, 
and whether Mr. Downes did, at the in- 
terview with Mr. Downes and Henry Por- 
ter Smith, make such statements, and give 
such information to the said Henry Porter 
Smith, as thereinbefore in that behalf in 
the said bill particularly alleged, and did 
then make any and what statement re- 
lative to the matters in the said bill men- 
tioned, to the like, or any other, or what 
purpose or effect, and whether Mr. Downes 
did then, after any statement, hand over to 
Henry Porter Smith the aforesaid letter of 
Mr. Travers, and whether Henry Porter 
Smith did take and peruse the aforesaid 
letter: but this defendant, Francis Beetham, 
for himself saith, and this other defendant 
saith he believes the same to be true, that 
Francis Beetham was the only person pre- 
sent at the said interview between Mr. 
Downes and Henry Porter Smith; and 
these defendants do so refuse to answer 
and set forth, because they say, that long 
before, and on the said 22nd of September 
1834, they, these defendants, were the so- 
licitors and attornies, and the professional 
and confidential advisers of the Eagle 
Company, and that this defendant, Francis 
Beetham, was present at the aforesaid m- 
ierviem, as the solicitor and attorney^ and 
professional adviser of the said Eagle Com- 
pany, and acquired his information touching 
all and singular the matters and things 
which these defendants have as aforesaid 
refused to answer and discover, and set forth, 
solely and only from the fact of his being 
present at the time in his capacity of suck 
solicitor and attorney^ and professional and 
confidential adviser; and these defendants 
humbly submit that they are not bound, 
therefore, to answer all or any of such 
matters and things." 

The plaintiff referred this answer for in- 
sufficiency, and it was so reported by the 



Master. The defendant excepted to the 
Master's report, and the exceptions now 
came on for argument before the Master of 
the Rolls. 

Mr: Pemherton and Mr. W. H. Clarke, for 
the defendants. — A solicitor is privileged 
from divulging, not only confidential com- 
munications, which take place between him- 
self and his client, but all facts which come 
to his knowledge in his professional ca- 

Eftcity. In Greenough v. Gaskell^ Lord 
roughamsays — ** If toucliing matters that 
come within the ordinary scope of profes- 
sional employment they receive a com- 
munication in their professional capacity, 
either from a client or on his account, and 
for his henefU, m the transaction of his hus^ 
ness, or which amounts to the same thing, 
if they commit to paper in the course of 
their employment on his behalf, matters 
which they know only through their pro- 
fessional relation to the client, they are not 
only justified in withholding any such mat- 
ters, but bound to withhold them, and will 
not be compelled to disclose the informa- 
tion, or produce the papers in any court of 
law or equity, either as party or as witness." 
Here the defendant says he was present in 
his professional capacity, and acquired his 
information *' solely and only from the &et 
of his being present at the time in his capa- 
city of such solicitor and attorney." The 
defendants have, therefore, brought them- 
selves within the rule, and are protected 
from answering these matters. 

Mr» James Russell, for the plaintiffs, in 
support of the Master'a report.-— Privilege 
extends merely to communications from a 
client to his solicitor, or from a solicitor to 
his client: here there was no confidential 
communication between Beetham and his 
client, but a communication made by 
Downes on the part of an adverse com- 
pany, to Smith, the actuary of the Eagle. 
In order that a communication may be 
privileged, it must be confidential between 
all parties: here there was nothing private 
or confidential, for Downes went to the 
Eagle office, and publicly stated that the 
Economic would not accept the offer ; he 
said, "Here is a letter from Mr. Travers, 
which makes it impossible to proceed." 
Downes, or Smith, might be compelled to 
answer all these facts, and for what rei^ton 
then should Beetham be protected from aii- 
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8 wenng them ? Tf his privilege extends to 
this part of the bill, it would, for the same 
reason, extend to every other part. The rea- 
son for exempting a solicitor from divulging 
statements made to him by his client, is, 
that they may freely confer together ; here 
the reason is not applicable : a conference 
takes place between other parties, and 
diere being no litigation at the time, the 
solicitor happens accidentally to be present. 
If a solicitor were present with his client^ 
and saw him commit a felony, would he be 
exempted from giving his testimony merely 
because he happened to be conferring at 
the time on other subjects with his client? 
Mr. Pembertonf in reply. 

The following authorities were cited at 
the hearing, and on the appeal : — 

Bohson y. Kempt 5 Esp. 52. 
Greentrngh v. Ga»kell, 1 Myl. & K. 98. 
Doe V. Skerrard, 5 Car. & P. 592. 
Knight V. Turquand, 2 Mee. & W. 98 ; 

8. c. 6 Law J. Rep. (n.s.) Exch. 12. 
Starkie on Emdence, p. 2S0. 
Bramwell v. Lucas, 2 Bam. & Cress. 

745; s. c. 2 Law J. Rep. K.B. 1-61. 
Parkhurstir. Lorolen, 2 Swanst. 216. 
Williams v. Mundie, 1 Ry. 8r M. 84; 

8. c. I C. & P. 158. 
Sawyer v. Brrchmoret S Myl. & K. 572 ; 

8. c. 4 Law J. Rep. (k.s.) Chanc.249. 
Paxton V. Douglas, 19 Ves. 225. 
Thorpe v. Macauley. 5 Mad. 218. 
And see Wheatley ▼. Williams, 6 Law J. 

Rep. (M.S.) Exch. 287. 
. Moore v. Terrell, 4 B. & Ad. 870. 

The Master of the Rolls said he 
would look at the case and the authorities, 
although he had a strong impression on 
the subject. 

Nov. 28. — The Master of the Rolls. 
«— I have looked into the cases cited, and 
particularly the opinions of Lord Abinger 
and Lord Tenterden. In this case it ap- 
pears that the defendant was a solicitor; 
and he says, that he acted as solicitor or 
attorney of the defendants, and that, acting 
m that capacity, be was present on the oc« 
casion, and so acquired the information. I 
think that, under the weight of the autho- 
rities, I must allow the privilege ; though 
I must confess I have some doubts as 
to the policy of carrying it so far — but I 



am governed by the weight of authority ; 
and must, therefore, allow the exceptions. 
The plaintiffs appealed from the above 
decision. 

L.C.— Feb. S.—Mr. Wigram and Mr. 
James Russell, in support of the appeal. 

Mr. Wakejield and Mr. W. H. Clarke, 
contrik. 

The Lord Chancellor — [af^er stating 
the case, and referring to the cases of 
Greenough v. Gaskell, Bramwell v. Lucas, 
Sawyer v. Birchmore, Spenceley v. Schulew- 
hurg (ly] — said, that the question was, whe- 
ther the defendant had by his answer brought 
the case within the limits of professional 
privilege ; and he was of opinion, that the 
statements in the present answer were not 
such as to protect him from making the 
disclosures. For anything that appeared, 
the solicitor might have been in the room 
accidentally. Besides which, the communis 
cation was from a party to a certain de« 
gree adverse, and which in Spenceley v. 
Schulenburg was held not to be privileged. 
That the answer was therefore insufficient, 
and the plaintiff was bound to answer 
more fully ; he might then, perhaps, state 
such circumstances as would shew that the 
communication was confidential. 

Order of the Master of the Rolls 
reversed. 
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MACDONALD V, BRICE. 



M.R 

Feb, 
Mar. 

thellusson Act— Will— Construction- 
Accumulation, 

Bequest of a residue to R, S, an infant, 
on his coming of age, and failing him, to the 
next male child of P, S, who should attain 
twenty'One, and failing such child, to A, B; 
C, and Z>. The dividends were directed to 
be applied towards the nuuntenance, S^c, of 
R. S, during his minority, R. S, died an 
infant, and P, S, who was living, had no son : 
— Held, that the accumulations of the income 
of the residue, beyond that permitted by the 
Thellusson Act, did not belong to A, B, C, 
and D, hut to the next-of-kin, as undisposed 
of residue, 

(1) 7 East, 367. 
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CASES IN CHANCERY : 



Major Robert Shawe, by his will» dated 
the 20th of March 1812, af\er appointing 
executors, and giving certain legacies and 
annuities, expressed himself as follows: 
'* Lastly, the residue of my property I will 
and bequeath unto Robert Shawe, the 
eldest son of the afore-mentioned Peter 
Shawe, for his sole use and benefit, upon 
the said Robert Shawe's coming of age, 
failing him, to the next male child pro- 
create of the body of the aforesaid Peter 
Shawe, lawfully begotten, who shall attain 
the age of twenty-one years ; foiling the 
male children of the said Peter Shawe, 
lawfully begotten, to the afore-mentioned 
legatees, or the survivor or survivors of 
them, in equal proportions, namely. Misses 
Anne Margaret, and Elizabeth Macpher- 
son, and Mrs. Christy Grant, Mrs. Isabella 
Macdonald, Mrs. Mary Macdonald, and 
Mrs. Anny Maclean, all daughters of the 
afore-mentioned Lewis Macpherson, Esq., 
of Dalraddy, North Britain, their respec- 
tive shares to be at their free will and dis- 
posal. And whereas the aforesaid Robert 
Shawe, the residuary legatee named by 
this will, is now under age, I do constitute 
and appoint my aforesaid executors, Fran- 
cis Duncan and* Alexander Bryce, and the 
survivor of them, guardians and guardian 
of the said child, during his minority ; and 
my will is, and t do direct, that they do 
apply the dividends arising from the pro- 
perty belonging to me, which may remain 
after paying the different legacies, and 
setting apart a sufficient sum for the pay- 
ment of the annuities hereinbefore be- 
queathed, together with my funeral ex- 
penses, my debts being all paid, to the 
maintenance, education, and benefit of the 
said child, as they shall judge most advan- 
tageous for him ; and, in the event of his 
death before his reaching the age of twenty- 
one years, I do also constitut^^and appoint 
the said Francis Duncan and Alexander 
Bryce, and the survivor of them, to be guar- 
dians and guardian of the male child, law- 
fully begotten of the said aforesaid Peter 
Shawe, who may succeed according to the 
before- recited disposition, in this my last 
will and testament, with power to the said 
Francis Duncan and Alexander Bryce, and 
the survivor of them, as guardians and 
guardian, to apply the dividends aforesaid 
to the purposes above mentioned." 



The testator died on the 11th of April 
1812. Robert, the son « of Peter Shawe, 
survived the testator, but died in August 
1814, an infant, of the age of eight years, 
and Peter Shawe had no other son. As 
the gift to the daughters of Lewis Mac- 
pherson was made contingent upon the 
failure of male children of Peter Shawe, 
and Peter Shawe was still living, and miffht 
have sons, it had been considered that the 
income of the residue of the testator's es- 
tate ought to be accumulated for the be- 
nefit either of a male child of Peter Shawe, 
if he should come into este^ or the daugh- 
ters of Lewis Macpherson, if he should 
die without having a son. Accordingly, 
such accumulation was stated to have been 
made as long as the statute of the 89 & 40 
Geo. 8. c. 98. would permit; and the period 
of accumulation having expired, the ques- 
tion was, to whom the income of the resi- 
due of the testator's estate, and oCthe accu- 
mulation lawfully made, was to be paid, 
until it should appear that Peter Shawe had 
not a son to take the residue with the ac- 
cumulation, which would clearly belong to 
the daughters of Lewis Macpherson, if 
there should be no such son. The statute 
in question (tlie Thellusson Act,) says, 
in every case where any accumulation 
shall be directed otherwise than as afore- 
said, such direction shall be null and void, 
and the ** rents, issues, profits, and produce 
of such property so directed to be accu- 
mulated, shall, so long as the same shall 
be directed to be accumulated contrary to 
the provisions of this act, go to and be re- 
ceived by such person or persons as would 
have been entitled thereto, if such accumu- 
lation had not been directed." 

The plaintiffs in this case, were four of 
the daughters of Lewis Macpherson, and 
they, together with some of the defendants, 
contended, that until the contingency 
should be determined, the income of the 
lawfully accumulated residue belonged to 
them. 

On the other hand, the next-of-kin of 
the testator claimed all the accumulations 
which accrued subsequent to the period 
limited by the Thellusson Act, for accumu* 
lation. 

Mr, Pemherion and Mr^ Stuart, for the 
plaintiffs; and — 
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Mr. Mybte, for defendants in the same 
interest. 

Mr. Tinneyt Mr. Lovat, Mr, Romillyt 
and Mr. Koe^ for the next-of-kin of the 
testator. 

Shaw V. Rhodes, 1 Myl. & Cr. 135. 

Haley v. Bannister, 4 Mad. 275, 

Griffiths V. Vere, 9 Ves. 1«7. 

Leake v. Robinson, 2 Mer. S63. 

Skrymsher v. Northcote, 1 Swanst. 566. 

BcUy. Slack, 1 Keen, 23S. 
were cited. 

The Mastbr of the Rolls postponed 
his judgment. 

March 26. — ^The Mastb&of thb Rolls. 
— In this case of Macdonald v. Bryce, the 
bill prays an account of all the personal 
estate and effects of the testator Robert 
Shawe, which haye been possessed or re« 
ceived by the defendant Alexander Bryce, 
or by any person or persons by his order, 
or for his use, or which, without his wilful 
default, might have been possessed or re- 
ceived, and that the clear residue of the 
said testator's personal estate and effects, 
and of the accumulations thereof, may be 
ascertained and secured, and that it may 
be declared that in default of any male 
child of the said Peter Shawe, lawfully be- 
gotten, who shall live to attain the age of 
twenty-one years, the plaintiffs, as the sur- 
viving legatees of the residue, are entitled 
thereto in equal shares, and that in the 
meantime, and until any child of the said 
Peter Shawe, lawfully begotten, shall be 
born, the plaintiffs are entitled to have the 
dividends, interest, and produce of the 
said residue, paid and applied to and for 
their use and benefit, and that as soon as 
it can be ascertained that there can be no 
person entitled to the said residue as a 
male child of Peter Shawe, lawfully be- 
gotten, the whole of the said residue, and 
the accumulations thereof may be paid to 
them. — [His Lordship here stated the 
terms of the gifb, the events which had 
happened, and the section of the Thellus- 
son Act affecting the question in the cause, 
and proceeded]---The gift to the daughters 
of' Lewis Macpherson is made a contingent 
executory bequest, and that may be de- 
feated by the birth of a son of Peter Shawe, 
if he should live to attain the age of twenty- 
one years. It is a right vested in them on 



the testator's death, so as to be transmis- 
sible to their representatives, and that right 
is only prevented from being an absolute 
interest by the possibility of a son of Peter 
Shawe coming into esse, 'but it is oaly with 
reference to this possibility, that the direc- 
tion to accumulate in this case is implied. 
If this possibility were not regarded, there 
would not be any accumulation or a direc- 
tion to accumulate, and the daughters of 
Lewis Macpherson would be entitled to 
the immediate income; and it is argued, 
that the direction being made void by the 
statute, the law gives die enjoyment to the 
legatees, whose right is vested, though 
that right is subject to be divested by sub- 
sequent events, and with this the statute 
concurs, as giving the income to the per- 
sons who would have been entitled to it, 
if there had been no accumulation directed. 
It is true, if there be a gifl of a legacy for 
life, with a contingent executory bequest 
over, the contingent gift over is held to 
vest in right, though not in possession : it is 
true, where there is an intermediate gid 
of a legacy with a gift over, if the legatee 
died under twenty-one,' the first legatee 
taking an immediate vested interest, 
though subject to be divested, is held to 
be entitled to the income until the event 
shall take place; but in this case, it is only 
upon the failure of male children of Peter 
Shawe, that anything is given to the daugh- 
ters of Lewis Macpherson : until that event 
happens, they can take nothing in posses- 
sion, though they may have a vested right 
to a contingent interest, and that vested 
right be transmissible to their representa- 
tives. In the present state of things, no- 
thing is given for immediate enjoyment. 
The income of the residue and its lawful 
accumulation is not given by the will at all, 
if it be not given by the residuary clause ; 
and if it be given by the residuary clause, 
it is made void by the statute, 'and baa 
become a portion of the residue undisposed 
of by the will ; and under these circum- 
stances, it appears to me, that the income 
of the residue and accumulation being 
made void by the statute, it belongs to the 
next-of-kin. There will be no difficulty 
about the minutes (1). 

(1) Bat see the same oase, p<M. 
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FUHSa V. FIBBER. 



nl.R. 
Feb. 28 
April 6. 

Will — Real and Personal Assets — Ex^ 
oneration — Lapse. 

A testator devised his real estates to six 
legatees^ and he declared his freehold estates 
should be the primary Jund, and his lease* 
hold estates the secondary fund, for the pay* 
ment of his debts, and he bequeathed his per* 
sonal estate to A, exonerated from his debts. 
One of the devisees died in the testator* s life' 
time, whereby his share lapsed : — Held, thai 
as between the hen»at'law, the next-of-kin, 
and the residuary devisees and legatee, the 
lapsed share of the real and personal estate 
ought to be appUed in the same order as if 
the legatee had survived. 

The object of this suit was to have a de~ 
daration of the rights of the parties interest- 
ed under the will of the testator, Robert 
Fisher ; and the principal question in the 
cause was, in what order the assets of the 
testator were to be applied in payment of 
his debts. The will was dated the 1 3th 
day of January 1824; and thereby the tes- 
tator, af^r giving certain annuities to three 
grand-daughters, devised his messuages, 
lands, tenements, and hereditaments where- 
in he had any estate of inheritance as of 
freehold, and whether freehold, customary 
freehold, or copyhold, as to six undivided 
seventh parts thereof, to the use of his 
children Jabez, Robert, Joseph, Roger, 
Samuel, and Elizabeth, as tenants in com- 
mon in fee, and as to the remaining seventh 
part thereof, to the use of his daughter 
Elizabeth, in trust for his son Josiah, for 
life, and afVer his death to herself. The 
testator then empowered his executors, not- 
withstanding the preceding devises, to sell 
so much of his freehold, customary free- 
hold, and copyhold messuages, lands, tene- 
ments,, and hereditaments, as they should 
deem sufficient, to be sold for payment, 
not only of the costs of the sale, but also 
for his just debts, and funeral and testa- 
mentary charges and expenses; and he 
directed the money so received should be 
applied in payment of such debts, funeral 
and testamentary charges and expenses 
accordingly; and he directed, that so. much 



of the money at sboold not be wanted for 
payment of his debts, funeral and te«ta- 
mentary expenses, and the costs of sale, 
should go and belong to, and be divided 
among the persons, and in the manner and 
for the respective interests, to and among 
whom, and in and for which his freehold, 
customary freehold, and copyhold heredi- 
taments not sold as aforesaid, should go, 
accrue, belong, and be divided under the 
preceding devises and limitations* The 
testator then gave his leasehold estates and 
all his interest therein as to six seventh 
parts thereof to his children, Jabez, Robert, 
Joseph, Roger, Samuel, and Elizabeth, in 
equal shares as tenants in common, and as 
to the remaining seventh part thereof, to 
Elizabeth, subject to a trust for Josiah 
during his life. The testator then gave to 
his daughter Elizabeth, absolutely, all his 
ready money, securities, goods, chattels, 
rights, credits, and personal estate, (except 
his leasehold messuages, chambers, lands, 
and tenements,) freed, exonerated, and dis« 
charged of and from his debts, and fune- 
ral and testamentary expenses; and he 
afterwards expressed himself as follows : 
'* I do hereby subject and charge my free- 
hold, customary freehold, and copyhold 
messuages, lands, tenements, and heredita- 
ments, as the primary fund, to and with 
the payment of my just debts, and funeral 
and testamentary expenses ; and I declare, 
that my said leasehold messuages, lands, 
tenements, and chambers, shall be the se* 
condary or auxiliary fund, for the payment 
of my debts, and funeral and testamentary 
expenses." The testator's son Jabez hav- 
ing died, he made a codicil, dated the 4th 
of August 1880, and thereby gave to his 
daughter Elizabeth, the share of his pro- 
perty which Jabez, if he had lived, would 
have been entitled to. The son Joseph 
died in January 1885. The testator, died 
in the month of June next following, with- 
out having made any further alteration in 
his will. The consequence was, that the 
share of his property given to Joseph 
lapsed, and his share of the freeholds imd 
copyholds descended to the testator's heir- 
at-law, or customary heir, and his share of 
the leasehold to the testator's next-of-kin. 

The case was argued by — 

Mr. Pemberton, and Mr, G. L. Russell, 
for the plaintiffs ; and by- 
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Mr, BeikeUf Mr, L, Lonmdes, Mr, Koe, 
and Mr, H, E* Skarpe^ for other parties. 

It was argued for the plaintiff and others 
of the devisees under the will, that the 
lapsed share of Joseph was the fund first 
■ applicable to the payment of the testator's 
debts ; that the law exempted the deyiseea 
and legatees, who were objects of the testa** 
tor's bounty, at the diarge of the heirs and 
Dext*of-kin, who were not objects of his 
bounty, and that the lapsed share must 
exonerate the sha>e8 effectually given. Il 
was contended by those who were interest-^ 
ed in the lapsed personal estate, that the 
descended real estate was charged with and 
applicable to the payment of debts, and the 
parties interested in tl|e descended real es- 
tate insisted that the lapsed share of the 
leaseholds should be first applied. On the 
other hand, it was contended, that the free- 
holda, customary freeholds, and copyholds, 
ought to be applied in payment of the debts 
and funeral and testamentary expenses; 
that no part of the leasehold ought to be so 
applied, if the freehold and copyhold be 
suifident; and that nothing had lapsed but 
the share of the surplus of real estate, or 
of the leaseholds which might remain after 
payment of the debts, funeral and testa- 
mentary expenses. 

llie cases relied on were : — 

Galion V. Hancock, % Atk. 4^, 427, 

430. 
Bartuswall t. Lord Cawdor^ 8 Mad. 455. 
Donne v. Lends, 2 Bro. C.C. i57. 
Miines v. Slater, 8 Yes. 293, 
WiUusnu V. ChiUy, S Yes. 545. 
Hale V. Cox, S Bro. C.C. 822. 
Waring v. Ward, 5 Yes. 670. 
Manntfig v. Spooner, 5 Yes. 114. 

The Masts R ov the Rolls took time to 
consider the authorities. 

April 6. — The Mastsr of the Rolls, 
after stating the circumstances of the 
case. — Upon the construction of this 
will, in which the testator has expressly 
exonerated his personal estate, other than 
the leasehold lands and tenements, from 
the payment pf his debts, and expressly 
subjected his freehold, customary freehold, 
and cbpyhold estates as the primary fund 



for the payment of the debts, and in which 
he has declared his leasehold estate shall 
be the secondary or auxiliary fund for the 
payment of his debts, funeral and testa- 
mentary expenses, I think the testator 
must be considered to have appropriated, 
first, his freehold, customary freehold, and 
copyhold estates, and, secondly, his lease* 
hold estates, as a special fund for the pay- 
ment of his debts, funeral and testamen- * 
tary expenses. It appears to me« that 
Joseph, if he had lived, would only have 
been entitled to his share of so much of 
the freehold, customary freehold, and 
copyhold estates as remained after pay- 
ment of the funeral and testamentary 
expenses, and debts, or in the event of 
the whole being insufficient for that pur- 
pose, to his share of so much of the lease- 
hold estates as remained after payment of 
that part of the debts, and funeral and 
testamentary expenses, which remained un- 
satisfied, after the application of the pri- 
mary fund; and I think, that nothing has 
lapsed but the share of the respective es- 
tates, which Joseph would have been en- 
titled to, if he had lived. I am, therefore, 
of opinion, the debts, funeral and testa- 
mentary .expenses, are primarily charged 
upon, and ought to be borne by, the free- 
hold, customary freehold, and copyhold 
estates, and that if such estates be more 
than sufficient for the payment of the 
debts, funeral and testamentary expenses, 
one seventh part thereof, in consequence 
of the death of Joseph in the lifetime of 
the testator, is undisposed of by the will, 
and has descended to the testator's heir-at- 
law, and customary or copyhold heir; and 
that if the freehold, customary freehold, 
and copyhold estates be insufficient for the 
payment of the debts, funeral and testa- 
mentary expenses, the deficiency is to be 
raised out of the testator's leasehold estate, 
and that one seventh part of the leasehold 
estate, or of the surplus thereof, afler pay- 
ment of such deficiency, has lapsed, in con- 
sequence of the death of Joseph in the life- 
time of the testator, and is undisposed of 
by the will. I believe there is no other 
point in this case, and the directions will 
be of course. 
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M.IL 
Mar. 
April 

Legacy — Ban kruptcy — Set-off. 

In November 1821, y^. became bankrupt^ 
being indebted to B. In December 1821, B. 
made her will^ by which she -bequeathed to 
her executors^ a legacy^ in trust, to pay the 
income to A, for life, without power ofas^ 
signing or anticipating it, with remainder as 
he should appoint, B, died in 1 S2S, A, being 
still an uncertijicated bankrupt, and the deU 
due to A, still remaining unpaid: — Held, 
that her executors were not entitled as against 
A*s assignees, to set off the debt of A, against 
his legacy. 

The testatrix, Catherine F. Boultbee, by 
her will, dated in December 1821, gave to 
her executors two sums, of 2,000/. and 
50QL, in trust to invest, and to pay the in- 
come half yearly into the proper hands of 
Thomas Boultbee, and obtain his receipt 
for the same, without the same being liable 
to be assigned or charged by the said Tho- 
mas Boultbee by anticipation, it being her 
mind and will, that the said Thomas Boult- 
bee should not have any power at any 
time to charge in anticipation, or assign 
the said half-yearly payments to any per- 
son or persons, and that the same should 
not be in any manner liable or subject to 
his debts, contracts, or engagements;" and 
from and after the decease of the said 
Thomas Boultbee, upon trust to pay the 
principal monies to such person as Thomas 
Boultbee should by deed or will appoint, 
or in default, unto the executors of the said 
Thomas Boultbee, for his and their use 
and benefit. The testatrix died in 182d. 

It appeared, that prior to the date of the 
will, and in November 1821, a commission 
of bankrupt had issued against Thomas 
Boultbee, under which he had never obtain- 
ed his certificate, and the plaintiff was his 
assignee, and he, the legatee, died in Decem- 
ber 1838. At the time of his bankruptcy, 
Thomas Boultbee was uidebted to the tes- 
tatrix in 3,000/. and 1,878/., secured by 
mortgage of an estate, which was dated in 
.January 1818. This debt had not been 
proved under the commission, and had 
never been paid, and was considered by the 
executors of the testatrix as irrecoverable. 
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This bill was filed by the assignee of 
Thomas Boultbee, against the executors of 
the testatrix, claiming to be entitled to the 
legacies of 2,000/. and 500/., and for an 
account of the estate of the testator. 

The defendants insisted, that they were 
entitled to set off the debt due from the 
the legatee to the testatrix against his 
legacy. 

Mr. Pemberton and Mr, Cole, for the 
plaintiff. — This is a gift to one with a power 
of appointment, and is tantamount to an 
absolute gift; the assi^ee may execute 
the power for the benefit of the creditors. 
The testatrix, in this case, knew that the 
legatee was an uncertificated bankrupt ; and 
her object, no doubt, was, to give him the 
legacy in such a way as to secure it from 
his creditors ; it is clear, she had not any 
set-off in contemplation; but she has done 
this in such a way as not to exclude the 
creditors. How could there be a set-off 
if the legatee could appoint to a stranger ? 
Suppose the bankrupt had obtained his 
certificate before the death of the testatrix, 
could there have been a set-off? There is 
no mutual debt to set off; the debt is that 
of the bankrupt, the legacy belongs to the 
assignee. It is said, that it is not equitable 
to come for payment of the legacy, with- 
out first paying the debt; but the plaintiff 
does not here assert an equitable right; his 
right is a legal right, which he might en- 
force in the Ecclesiastical Court. 

Mr. Kindersley, Mr, L. Lowndes, Mr. 
Timney, and Mr. George Turner, oontnl, 
argued, that if Thomas Boultbee had not 
become a bankrupt, he could not have been 
entitled to receive anything under the will 
of the testatrix, until his debt to the estate 
had been paid ; and in the same way his 
assignees, who claimed under him, had no 
better right. 

Ex parte Blagden, 2 Rose, 249. 

Jeffs V. Wood, 2 P. Wms. 128. 

Rankin v. Barnard, & Mad. 82. 

Ex parte Man, Mont. & M. 210. 

Kirkpatrick v. Capel, 1 Sug. Pow. 79. 

fVaUis V. Taylor, Williams on Execu- 
tors, 882, 2nd edit. 

April 6. — ^The Master of the Rolls. 
— The question is, whether the defendants, 
the executors, have a right to set off the 
legacies given to Thomas Boultbee against 



Digitized by 



Google 



HILARY TERM, 1838. 



179 



the debt due from him to the testatrix at the 
time of his bankruptcy, and, I think, they 
have not. The debt being due to her, she 
had a right to prove it under the commis- 
sion and against his estate ; she had no claim 
fligainst him, but being desirous of making 
a provision, she made this bequest, and her 
intention was, no doubt, to protect him 
from his creditors ; but his right became 
vested in his assignees, and the assignees 
alone became entitled to claim it; and as 
it was never vested in Thomas Boultbee, 
I think the executors have no right of set- 
off. This result b contrary to that of 
Sir John Leach, in Ex parte Man ; and if 
there were no special circumstances in this 
case, I fear the two decisions would ap- 
pear to be inconsistent with each other. 



JSL. \ 
. «8. J 



TAYLOR V, DAVIS. 



Feb. 

' Costs — Practice—Injunction — Partners* 

0% an ttiterlocutory applicaiionf an m- 
pmdion was granted, which determined tfie 
principal suiject of dispute between the par* 
ties. The Court held, that the plaintiff was 
mot justified in afterwards proceeding in the 
aausefor the costs only, and gave him no 
costs euhsequent to that time. 

An injunction, restraining one partner/ram 
the exclusive use of the partnership books, 
continued at the hearing, (though the part" 
liership had then become dissolved by effluxion 
of time. 

This case will be found reported in 
4 Liw J. Rep. (n.s.) Chanc* p. 18, on an 
application for an ii^ unction to restrain the 
defendant from keeping a partnership book, 
called the Alphabet, from the counting* 
house of the firm. In consequence of tliat 
injunction, the book was returned, and the 
partnership expired on the 25th of Decern-* 
her 1834. 

The chief object of the plaiatiff*s bill 
beinff thus attained, his solicitor proposed to 
the defendant to dismiss the bill with costSf 
but the defendant rejected the offer; con** 
senting, however, that the bill should be 
dismissed, and that each party should pay 
his own costs. The plaintiff declined ac- 
ceding to these terms, compelled an an* 
swer from the defendant, went into evi* 
Nbiv Series, VII.— Chanc. 



dence, and now brought the cause to a 
hearing. 

Mr, Pemberton and Mr. . Wilcox, for the 
plaintiff, asked, that the injunction might 
be continued, and that the defendant might 
pay the costs of the suit. 

Mr. G. Richards, eontrii, contended, 
that the plaintiff having, by the injunction, 
obtained the whole relief sought by the 
bill, was not justified in bringing the cause 
to a hearing, especially as no costs had 
been given on the application for an in- 
junction ; — that as the partnership had 
ceased, no relief could now be given in 
the suit. 

Mr. Pemberton, in reply, said, that no 
costs had been given on the application 
for an injunction, not for want of merits, 
but because no application had been made 
for them, as they usually followed the re* 
ault of the cause. 

The Master of the Rolls. — This suit 
appears to me to have been properly in- 
stituted ; the defendant having acted in a 
way which cannot be justified; and the 
plaintiff was right in filing his bill for the 
relief which he asked. An injunction was 
granted, and, it appears, that the parties 
afterwards came to an agreement as to the 
custody of the book called the Alphabet : 
there was no longer any dispute, except as 
to the costs. 1 think the plaintiff was right, 
and the defendant wrong up to that time — 
namely, to January 1885. At that time 
the only question was as to the costs of 
the suit: the defendant was willing that the 
bill should be dismissed, if the plaintiff 
paid his own costs: the plaintiff demanded 
his costs ; and in that state of things, and to 
that time, the plaintiff was right : and, if 
matters had then come before the Court, 
the plaintiff would have been declared en- 
titled to costs; but subsequently to that 
time, both parties wer^ in the wrong. I 
think the defendant must pay the whole 
costs up to that time. The plaintiff might 
have applied to the Court to stay pro- 
ceedings, for when parties come to an 
agreement as to the real matters in dispute, 
1 cannot thitik it right to proceed in the 
cause, and to go into evidence, and come to 
a hearing, merely for the previous costs, 
tvhich may be small. The plaintiff is enti- 
tled to costa to January 1835, and, subset 
2B 
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quently to that time no costs ought to be 
given to either side. On the question^ 
whether any order is to be made, I think 
that the order is not immaterial : the part* 
nership, it is true, has expired, but there 
has been no partition of the partnership 
property, and I therefore think, that the 
order for the injunction must be continued. 



.} 



8HALCR0S8 V. DIXON. 



M.R 
Mar. 9, 18, 15 

Trustee — Vendor and Purchaser — Jppti" 
cation of Purchase Money — Lis pendens. 

Where there is a general charge for the 
payment of debts, a purchaser is not, gene' 
rally speaking, bound to see to the appUca^ 
tion of the purchase^money, 

A testator having charged his real estate 
with the payment of his debts, devised it, 
sui^ect to his debts, to A, his executor and 
trustee, beneficially. A , being also possessed 
in his own right of another estate, which 
was then subject to a mortgage for 1,000/., 
executed a mortgage of both estates for 
♦8,000/. The mortgage recited e/i« will of 
ihe testator, and expressed thai part of the 
mortgage money was to be applied in re* 
demption of the mortgage of the trustee*s 
private estate, ^nd A, covenanted to pay the 
8,000/. :^Held, that the circumttances were 
not such as to render it incumbent on the 
mortgagee to see to the application of the 
part of the money which was not apphed m 
liquidation of the mortgage on A,*s estate. 

An executor mortgaged his testator* s estate 
conjointly with his own for 8,000/., of which 
1,000/. was declared invalid as against the 
testator's estate, A credUors' suit was of* 
terwards instituted, and the executor subse* 
quently made a further charge on the same 
estates for 2,5001,, and which was declared 
invalid, as regarded the testator's estate : — 
Held, that the creditors had no equity to 
compel the mortgagee to obtain payment of 
his first mortgage wholly out of the executor's 
private estate, so as to exonerate the testa* 
tor's estate for their benefit. 

Lis pendens is not notice of every equity 
which arises in the course of a suit, 

Robert Hibbertson, by his will, dated 
in 1824, directed his debts to be paid out 



of his personal estate, and in ease of its 
being insufiSdent, he charged his veal 
estates with the payment of liie deficieBcy» 
and he devised his real estates to James 
Hibbertson and John Hibbertson upon 
certain trasts, but, as regarded his Church 
Street property, in trust, subject to certain 
legacies for James Hibbertson in fee. 

The testator died in 1924, and his will 
was proved by James Hibbertson, the tes- 
tator's heiT-at*law. John Hibbertson, the 
co-trustee, died in 1825| leaving James 
Hibbertson him surviving. 

The testator's estate consisted partly of 
the Church Street property, which he de- 
vised to James Hibbertson, as before stated ; 
and it appeared that James Hibbertson 
had a property of his own, eMtd the Mag* 
low estate, which was subject to a mort- 
gage for 1,000/. It was proved, " that in 
1828, James Hibbertson's soKcitor, Mr. 
Webster, attempted to borrow 8)000/. for 
James Hibbertson, as executor under the 
will of his uncle, Robert Hibbertson, for 
the purpose (as was stated) of enabling 
him to pay the debts and legneie» under 
the said will, and he, James Hibbertson, 
told his solicitor that he wsnted the money 
for that purpose." The defendants, Dixon 
and Carlton, who were- mere trustees, 
sgreed to lend that sum, by way of mort- 
gage, on the Church Street and Magiow 
estates ; and accordingly, by indentures of 
lease and release of the Ist of May 1828, 
made between Roberts, the mortgagor of 
the Magiow estate, of the first part, James 
Hibbertson of the second part, and the de- 
fendants, Dixon and Carlton, of the third 
part, after reciting the conveyance of the 
Church Street estate to the testator, and 
the will of the testator, and die dwrge for 
the payment of his debts, and the mort- 
gage of the Magiow esute by James Hib- 
bertson fbr the sum of 1,000/., which was 
still owing ; and further reciting, that 
James Hibbertson was denrons of paying 
olf the 1,000/., and that Dixon and Carl- 
ton had, upon the application and request 
of James Hibbertson, agreed' to pay the 
sum of 1,000/. to Roberts, the mortga- 
gee, in discharge of the mortgage, and to 
advance and lend to James Hibbertson the 
further sum of 2,000/., making together 
8,000/. ; in consideration of 1,0001. paid by 
Dixon and Carlton to Roberts, and 2,000/. 



Digitized by 



Google 



HILARY TERM, 1838. 



181 



paid to J»nM8 HibbcrUon, chey conveyed 
the Church Street estate and the Maglow 
estate to Dixon and Carlton, on trust, for 
securing the S^OOQL James Hibbertson 
covenanted to pay this sum, and that his 
wife would levy a fine to bar her doweri 
and he executed to the mortgagees a bond, 
as a collateral security for the money ad- 
vanced. 

The tesutor's debts remaining unpaid, 
the plaintiffs, who were creditors, filed 
their bill in March 1829, for the adminis- 
tration of the estate, and to obtain pay- 
ment; and in May 1829, James Hibbert- 
son executed a further charge to the de- 
fendanto, Dixon and Carlton, for 2,5(M, 

AAer the decree in the creditors' suit, and 
after proceedings in the Master's ofiice^ 
these mortgages were discovered by the 
|^intifi& in 1884; and they filed this sup- 
plemented bill to set aside the mortgages 
as fraudulent^ on the groimd« that the 
mortgage money had net been applied in 
payment of the debts of the testator, but 
had been appUed by James. Hibbertson to 
his own use ; and that the defendants had 
taken their mortgage under such circum- 
stances, and with such notice of the trusts 
of the wiU of the testator, as to impose on 
them the necessity of seeing to the proper 
application of the money advanced to the 
trustee on the security of the testator's 
estate* 

The ob|ection, as to tlie second mort- 
gsge for 2,500^., was»'that it was taken 

Mr, Kindersky and Mn Lavat for the 
I^intiffs. 

Mr4 Pemberten and Duckworth^ £>r the 
defendants Dixon and Carlton, 

Mr. Spence and Mr. Piggoit for the 
cesli«» que truM. 

The following cases were cited — 
Hurdnkk v. Mtfnd, I Anst. 109. 
WaUtim v. Cheek, 2 Sim. & Stu. 199. 
Shaw V. Borrer, 1 Keen, 559; s. c. 5 

Law J. Rep. (n.b.) Chanc. 364. 
Spademan v. TmbreU, 8 Sim. 258 ; s. c. 

6 Law J. Rep. (n.s.) Chanc. 147. 
Braithwaite v. Britain, 1 Keen, 20G. 
Scott V. Tykr, Dick. 712. 
M'Leod V. Drummond, 17 Ves. 152. 
Jolmson V. Kennett, 6 Sim. 884 ; s. c. 
3 M. & K. 624. 



The Mastsb of the Rolls — (after 
stating the objects of the bill). — It seems 
that the testator died in 1824, having made 
bis will, whereby he charged his real 
estate with the payment of his debts in 
aid of his personal estate. The real estate 
was charged with what was necessary to 
aupply the deficiency of his personal estate, 
James Hibbertson became the sole execu- 
torj and the sole trustee of the estates 
charged, and he was beneficially entitled 
to the estate in question^ but subject to 
these cliarges. The personal estate waa 
considerably insufficient for the payment 
of the testator's debts; it was therefore 
necessary to obtain the means of payment 
out of his real estate. Now, the principal 
transaction, which is here in qoestion, took 
place in 1S2S. A portion of the testator's 
estate was situate in Church Street ; this 
was a portion of the estate charged in the 
manner mentioned. It appears that James 
Hibbertson, the trustee and executor, was 
entitled to the Maglow estate, which was 
his own, and was free from any trust ; but 
it had been charged with a mortgage for 
1,000^., which at this time was due on it. 
Messrs. Dixon & Carlton were applied to, 
to advance money to James Hibbertson ; 
and tlie agent, who applied to the agent 
of Messrs. Dixon & Carlton, stated, that 
the 8,000/. was wanted for the payment of 
the debts of the testator ; they stated they 
wanted to pay of[ the mortgage on the 
Maglow estate, and the rest for the pay- 
ment of the debts of tlie testator. 

The defendants, Dixon and Carlton, with 
H view to see whether the security was 
sufficient, caused the Maglow estate to be 
valued at 4,276/,, and James Hibbertson 
agreed to include both the Maglow estate 
and the Church Street property. I think it 
must be admitted that the transaction was 
not conducted with all the prudence re- 
quired; the two estates were joined to- 
gether, and the security was not in the 
rorm of a mortgage, and did not make a 
distinction between the sums received, but 
was in the form of a deed of trust with 
power of sale in default of payment. J'he 
creditors of the testator, their debts not 
being satisfied, filed the original bill in 
March 1829, and, in the following month, 
an additional charge was made on the 
Maglow estate and Church Street pro- 
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perty for £,500/., which is one of the trans- 
actions impeached by this bill. 

On the iSrd of July 182)0, a decree was 
made in the creditors' suit, and on the 26th 
of March 1 832, the Master made his re- 
port, by which he found, that James Hib« 
bertson had received 1,55 W. on account of 
the personal estate, and that he had made 
payments to the amount of about 4,114/., 
leaving a balance of 2,562^ due to him. 

In July 1832, the decree on further di- 
rections was pronounced, which directed a 
sale of the property, and which was after- 
wards put up for sale. It appears, that 
James Hibbertson, instead of stating by 
his answer what he had done as to the 
Church Street estate, and receiving the 
directions of the Court, suppressed the fact 
in his answer ; but it being discovered in the 
Master's office, that this transaction had 
taken place, the present bill was filed to 
have it declared that these charges were 
fraudulent and void. Now, the general 
rule is subject to no doubt, that where 
there is a general charge for the payment 
of debts, the purchaser, generally speak- 
ing, is not bound to see to the application 
of the purchase-money ; he is in no way 
bound to see to the application of the 
money, or what use the trustee may make 
of it : it is sufficient to place it in the hands 
of the trustee, free from appropriation, 
and subject to a proper application by the 
trustee; but if, in the course of the trans- 
action, it appears, that the m<)ney is placed 
in the hands of a trustee, subject to an 
improper application, as for the private debt 
of the trustee, the purchaser is then bound 
to see the money properly applied, because 
he is aiding and assisting the trustee in 
committing a breach of trust. This being 
the rule, the question in all cases is, is the 
transaction of such a nature as to impose 
upon the purchaser the necessity of seeing 
to the application of the purchase-money? 
It is, therefore, necessary to see to this 
transaction again. 

It appears, that so far from the defen- 
dants knowing that there was a breach of 
trust contemplated, they were informed, 
that all the money, except what was to be 
applied in discharge of the mortgage on 
the Maglow estate, was to be applied in 
payment of the debts of the testator. 1 ,000 A 
was clearly applicable to the mortgage, and 



a portion was to be applied in tatisfacttotf 
of interest on the sum of 1,000/.; there- 
fore, I do not think I can consider it 
clear that the 2,000/. in the whole waa to 
be advanced for the payment of debts : 
the security offered for that which was 
to be applied in payment of debts, that 
is to say, the real security, was the Churcb 
Street property, and the equity of re- 
demption of the Maglow estate: in other 
words, the equity of redemption of the 
Maglow estate was made applicable to 
the payment of the debts of the teetator. 
Though these things were imprudently 
mixed, 1 do not think they amount to a 
knowledge of a breach of trust about to be 
committed by James Hibbertson, who was 
owner of the Maglow estate, subject to the 
mortgage, and to the Church Street pro- 
perty, subject to the charge for payment 
of debts — considering that he was the per- 
son charged, and that it did not appear that 
a breach of trust was in contemplation, or 
of which the defendants had notice, I think 
that the defendants were not bound to see 
to the application of so much of the 3,000/. 
as was not applied in satisfaction of the 
mortgage. 

His Lordship also held the second 
charge of 2,500/. invalid, being made pen- 
dehte lite, 

March 15. — This case again came be^ 
fore the Court on a point reserved. The 
first mortgage for 3,000/., which was 
charged on the Maglow and Church Street 
estates, was declared valid to the extent 
of 2,000/. (1), as against the Church Street 
or testator's estate ; and the second mort- 
gage, which being taken pendente lite^ was 
declared invalid as against the testator's 
estate, comprised not only the Chnrch 
Street and Maglow estates, but also a third 
estate belonging to James Hibbertson, 
called the Scrimes estate. These several 
estates were sold in round numbers for the 
sums following : — 

Tlie Maglow estate . . . £2,500 
The Church Street property . 1,670 
The Scrimes estate • . , • 2,200 

(1) This was not strictly the amount, but only 
to the extent to which that sum come uofetiered to 
tb^ hands of the executor. The sums stated are 
not strictly accurate, but were assumed during the 
argument. 
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The plaintifl^ now oontende<l, that the 
second mortgage being taken pendente lite, 
ought not to be allowed to interfere with 
their equities, in regard to the first mort* 
gage ; and as respected this mortgage, the 
defendants having a charge on the two 
estates, while the plaintiffs had a charge 
on one only, the first mortgage ought to 
be paid out of the Magiow estate to the 
full extent of its value, so as to exonerate 
the Church Street property, for the benefit 
of the plaintiffs; the result would be, that 
2,500/., the produce of the Magiow estate, 
and 600/., part of the produce of the 
Church Street estate, would be applied in 
discharge of the said mortgage of d,OOOI., 
leaving a surplus of 1,100/. out of the 
Church Street estate for the benefit of the 
plaintiffs ; by this mode S,200/. only, being 
the produce of the Scrimes estate, would 
then remain for the payment of the second 
moTtg^e of 2,500/., which was not a valid 
charge on the Church iStreet property. 

For the defendants, it was contended, 
that upon the frame of this record, no ad- 
judication could now be made on this 
point; and further, it was insisted that 
the doctrine of lu pendent could only apply 
to the matters actually put in issue by 
the bill ; that, as the defendants had the 
legal estate, and the plaintiff a mere equity, 
(if any,) the plaintiffs had no right to an 
exoneration of the Church Street estate at 
the expense of the defendants, and that 
the whole or a sufficient part of the pro« 
duce of the Church Street estate should 
be first applied in payment of the first 
mortgage, whereby such a portion of the 
produce of the Magiow estate would re- 
main, as, together with the purchase-money 
of the Scrimes estate, would fully liqui- 
date the defendant's second mortgage of 
2,500/. 

The point was argued by the same 
counsel. 

The Master of the Rolls. — The ques- 
tion is, as to the right of the creditors to 
be exonerated out of the Magiow estate. 
I never heard the doctrine of lis pendens 
carried to the extent contended for by the 
plaintiffs, — that it is to be notice, not only of 
what is charged in the bill, but is to be con- 
sidered notice of any equity, which by pos- 
sibility can arise out of the matters in ques- 



tion in the suit, even if inconsistent with 
the relief prayed. Besides, the relief here 
prayed is, that the deeds may be declared 
fraudulent and void ; there is no alternative 
prayer. Afler the first mortgage, Dixon 
and Carlton, without notice, advanced other 
sums to Hibbertson, on the security of the 
Maglow,Scrimes,andChurchStreet estates ; 
as to the latter property, I considered the 
charge invalid, there being a lis pendens ; 
but I cannot say that lu pendens is notice 
of any equity which can arise in the course 
of a cause, and I think there is no such 
equity as contended for by the plaintiffs \ 
the effect would be this, that there having 
been certain sums of about 2,000/. ad- 
vanced for the payment of the testator's 
debts,. and this sum not being duly applied, 
as it is conjectured, — for it has not been 
proved, — the creditors have, as against an 
incumbrancer of the private estates of the 
person who made the mortgage, an equity 
to be exonerated out of those estates. 
There being charges, amounting together 
to 5,500/. made to the defendants Dixon 
and Carlton, in respect of which 2,500/. and 
1,000/. are not duly charged on the Church 
Street estate, there have arisen from the 
Magiow and Scrimes estates 4,700/., leav- 
ing 800/. of the amount of mortgages un- 
paid, and which is less than that which 
was advanced on the security of the Church 
Street estate for the payment of the debts 
of the testator. Messrs. Dixon & Carlton 
have, I think, a right to have this paid out 
of the 1,670/., die produce of the Church 
Street estate. 



'} 



BAWTREB v. WATSON. 



M.R. 

March 2 
April 6, 

Solicitor and Client — Costs, 

The lien of solicitors cannot interfere with 
the equities bcttveen the parties. 

On taking the accounts between the plain* 
tiff and the defendant, a sum was found due 
from the plaintiff to the defendant, but the 
defendant was ordered to pay costs. The 
solicitor of the defendant claimed a lien for 
his costs, on the balance found due from the 
plaintiff, without reference to the costs pay-' 
able to the plaintiff .'—Held, that the plain* 
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iiJTs right ofttUofffor Me covft hadpriorky 
over the lien of the defetidimVs solicUcr, 

The plaint^ being entitled to set off costs 
which were payable to him by the defendant^ 
against a sum found due from him to the de* 
fendantf lodged a detainer against the defen^ 
dant when in prison : — Held^ that the plains 
^*s right of set-off was wot affected tfiereby. 

In the year 18dl, the plaintiff filed htB 
biB in this court, to set aside certain con- 
veyances and surrenders of a reversionary 
eopylM^ estate, which he had made to the 
defendant, and for an account of the rents 
and profits. In this suit, the petitioner; 
Mr. Cox, was retained Ibr the defendant, 
and on the iB£nd of April 1 834, and before 
the hearing of the cause, tlie defendant 
being indebted to his solicitor in a sum of 
450/., executed a deed of covenant to sur- 
render the copyhold property, for securing 
the sum of 450/. Afterwards, od the S5th 
of April 1854, a decree was made, whereby 
it was declared, that the sale of the rever* 
sionary interest of the plaintiff, and the 
assignment of the personal property in the 
pleadings mentioned to the defendant, had 
been obtained by fraud; and it was de- 
clared, that the same should be set aside, 
and stand as a security for what, if anything, 
might appear to be due from the plaintiff 
to the defendant, and an account was di- 
rected to be taken of the dealings and 
transactions between the plaintiff and de- 
fendant ; and it was declared, that on pay- 
ment of what should be found due to the 
defendant, he should reconvey the property. 
The defendant was ordered to pay tlie 
costs of the plaintiff up to the hearing, and 
the Court reserved subsequent costs. 

In August 1854, the Master certified the 
plaintiff's costs amounted to the sum of 
524/. Ss. Sd, ; and, pending the other pro- 
ceedings before the Master, and before the 
accounts had been completed, the defen- 
dant was arrested for debt, and having sur- 
rendered to the King's Bench prison, an 
attachment was lodged with the marshal 
of the prison by the plaintiff against the 
defendant, fbr the amount of the costs. 
The defendant was afterwards discharged 
under the Insolvent Debtors Act, and in- 
cluded the costs due to the plaintiff, and 
the debt due to the petitioner in his sche- 
dule. 



By his report, dated Deceitiber 1856, the 
Master charged the defendant with the 
sum of 2,509/. \9s,, wbkh did not include 
the costs, amounting to 324/, Ss» fUL, and 
he chained the plaintiff with m sum of 
2,964/. 1 s. 9^., leaving a balance due from 
the plaintiff to the defendant, of 454/. 
2«. 9id. 

On further directions, in July 1857, it 
was declared, that the aum of 524/.9 the 
amount of the plaintiff's taxed costs, should 
be added to the sum of 2,509/. 19<.« due 
from the defendant to the plaintiff, and an 
account was directed to be taken of the 
rents and profits received by the defendant 
of the estate in question, which the Maates 
afterwards found amounted to 299/., and 
this sum and the amount of the costs being 
deducted from the amount found doe &om 
the plaintiff to the defendant, left a halanoe 
of 169/. 5s. if^d. due horn the defendant to 
the plaintiff. The Master*s report was qob- 
firmed, and the subsequent costs of the 
defendant were ordered to be added to the 
amount found due to the plaintiff, aod the 
provisional assignee of the defendant was 
ordered to convey the estate, and his costs 
were to be paid by the plaintiff, and added 
to his debt. 

In the progress of the suit, the defendantt 
for securing the 420^., had ako delivered 
to the petitioner, his soltcitoTi various deeds 
and documents relating to the copyhold 
estate in question. The petitioner, by his 
petition, prayed^ that he might be declared 
to have a lien on the copyhold estate, by 
virtue of the deed of April 1854, and the 
deposit of the other deeds, and that, if ne* 
cessary, an account might be taken of ii4iat 
was due to the petitioner, and that the pro- 
visional assignee and the defendant might 
be restrained from surrendering the estate 
to the plaintiff, until the petitioner had 
been paid. 

Mr. Pemberton and ilfr. W. C. L, Keene^ 
in support of the petition. 

JIfr. Hayter^ contrL 

Mr. Reynolds, for the assignee ofWatsoa. 

For the petitioner it was contended, that 
he had a lien for his costs upon the balance 
of 454/., originally found due to the defen- 
dant by the Master's report, or at least 
upoa-the balance ultimately Ibund due to 
the defendant, before deducting from such 
balance the plaintifTs costs. It was also 
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contended, tliat if the plaintiff's right of 
setting off the costs had originally a priority 
over the lien of the defendant's solicitor, 
yet that by lodging the detainer against 
the defendant, the plaintiff had elected to 
take satisfaction against the person of his 
debtor, and had thereby waived his right 
of set-off. The petitioner also relied on 
his deed of covenant. 

On the other hand it was contended, that 
the solicitor's lien extended only to the 
balance ultimately found due to the de« 
fendant, and could not. interfere with the 
plaintiff's right of equitable set-off, for the 
costs due to him from the defendant; — 
that the account of December 1886 was 
incomplete; and that, therefore, no such 
balance as 45^L really existed at that time. 
As to the deed of covenant, it could not 
affect the question, being executed pen^ 
dente lUe* 

The following cases were cited :— 

Doe dem. Smnton v. Sinclair^ 5 Dowl. 

P.C. 26. 
Janes v. TumbuU^ ibid. 591. 
Howell V. Harding^ 8 Taunt. 9^%. 
. Harmer v. Harris^ 1 Russ. 155. 

- Mar. S. — ^The Mastbk ov tus Rolls. — 
The principal question is, whether the lien 
of tlM aolicttor is to enter into conflict with 



the equities between the parties, or whe- 
ther, in a case where costs have been award- 
ed to the plaintiff, and a debt found due 
from him, he could on further directions 
be allowed to set off the costs, without re- 
gard to the lien of the solicitor. Another 
point was, whether the deed of covenant 
of April 1884, could affect the rights of the 
parties ; and I am of opinion, that the deed 
cannot affect the rights of the plaintiff in 
this cause. There was also this question 
arising out of the attachment, whether the 
party having thought fit to follow a per- 
sonal remedy, is entitled to resort to his 
lien. His Lordship said, he would give 
the points his further consideration. 

April 6. — The Master or the Rolls 
(af^r stating the circumstances of the case 
and the points argued,) said — that on 
looking at the cases, it did not appear that ^ 
the Court allowed the solicitor's lien to' 
interfere with the equities between the 
parties, and that the plaintiff was, therefore, 
entitled to the set-off, if his right had not 
been prejudiced by lodging the attachment ; 
and it appeared to him, that thi» circum- 
stance did not deprive a party of any 
lien or right of set-off; and he was, there- 
fore, of opinion, that this petition must be 
dismissed, with costs. 

P«/ktoti dwMued* 



END OF HILARY T£RM, 1836. 
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M.R. \ PATIBSON 0. THE MARCHIORBSS 
April 28. J OF HASTINGS, 

Practice,— 'Sequestration, 

' Personal service in Scotland of the order 
nisi for a sequestra^on^ is good service 
whereon to found the order for a sequestra^ 
tion. 

The defendant having privilege of peer- 
age was served with process in England, 
and the usual order nut for a sequestration 
was made, that is, that a sequestration 
should issue, unless the defendant, upon 
personal service of the order, should shew 
cause to the contrary. The order nisi was 
served m Scotland^ and the registrar enter- 
taining doubts as to the regularity of the 
service — 

Mr. Evans applied ex parte to the Mas- 
ter of the Rolls on the subject. 

The Master of the Rolls, after con- 
sulting the Registrar, said, he saw no ob- 
jection to the service^ and made the order 
absolute. 

[See post^ where the decision on argu- 
ment was affirmed.] 



M.R. \ 
lay 10. J 



BALLARD 9. CATLING. 



May 

Pauper — Costs. 

A pkanJ^y who had obtained an order to 
sue in form& pauperis, held to he liable to 
pay dives eostSf he noi having served the 
order on the defendant. 

Mr. W. C. Z^ Keene^ on a former day, 
moved to dismiss the bill for want of pro- 
secution. 

Mr. ChiUffy for the defendant, under- 
took to speed, and, as a defence against the 
costs, he stated, tluit the plaintiff had ob- 
tained an order to sue in formd pauperis. 
It was then a question, whether this order 
had been served or not ; the case stood 
over for inquiry, and it was afterwards 
found that it bad not. 

Mr. W. C. L. Keeney on tbis day, applied 
for the costs of the motion, on the ground 
that an order obtained ex parte was a nul- 
lity until served. 

The Master of the Rolls, on that 
ground, held that he was entitled. 
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WHITFIBLD V, PRICKETT. 



M.R. 
April 19 

Legacy — Bankruptcy — Forfeiture. 

Bequest to legatee with a clause of for '^ 
fetture^ m case he thould mortgage, charge^ 

sell, or expose to sale, assign, or incumber. 

The legatee became a bankrupt : — Held, no 
forfeiture. 

A testator bequeathed 1,700^. long an- 
huities to trustees, in trust to pay the in- 
terest to the testator's nephews and nieces, 
in certain proportions, during their natural 
lives, with benefit of survivorship, and the 
will contained the following clause: — 

**That the respective half-yearly pay- 
ments of the said annuities should, from 
time to time, be made into the hands of his 
nephews and nieces respectively, and that 
their own respective receipts should be a 
discbarge to his said trustees for the same ; 
and that his said nephews and nieces should 
not have power to mortgage, charge, sell, 
or expose to sale, assign, or incumber their 
respective portions of the said annuities, 
6t any of the half-yearl v paymentsr thereof 
itespectively, nor to direct the payment 
thereof to any other person, nor to give 
ainy receipt or discharge for the same, by 
anticipation, or before the payment, for 
which such receipt or discharge should be 
given, should have accrued due; and in 
etee any or either of them, his said ne- 
phews or nieces should mortgage, charge, 
sell, or expose to sale, assign, or incumber 
the annuity, share or other interest accru- 
ing to him, her, or them respectively, by 
virtue of his said will, or the trust therein 
declared, or any of the half-yearly payments 
thereof, or direct the payment to any other 
person, or give any receipt for the saline by 
atoticipatioD, before the payment for which 
such receipt was given should have accrued 
dae, then the said testatot directed, that 
the annuity, share, and interest thereinbe- 
fore given to, or in trust for such of them 
as shall not act contrary to the direc- 
tion thereinbefore contained, should from 
thenceforth cease, and be no longer pav- 
able to him, her, or them ; but that the 
stole should thereupon and thenceforth be 
payable to his, her, or their child or chil- 
dren respectively, if any such there should 
then be, or to his nephews and nieces and 

New Seriki, VII.— Chanc. 



their children, fn such manner, shares, and 
proportions, as the same would then be 
payable or distributable, if the annuitant 
or annuitants respectively, so acting, were 
then dead, and he gave, bequeathed, and 
directed the same to be held in trust ac- 
cordingly." 

One of the children became bankrupt, 
and the question was, whether the subse- 
quent dividends were payable to the as- 
signees or to the other legatees. 

Mr. Spence, for the assignees, applied to 
have the life interest paid to them. He 
cited Lear v. Leggett (1). 

Mr. Lloyd, for the legatees, cited Cooper 
V. JVyatt (2). 

Mr. Abraham, in the same interest. 

The Master of the Rolls held, that 
as the bankruptcy was an act of law, and 
not a voluntary assignment by the legatee, 
which alone was contemplated by the will, 
the assignees were entitled. 

NiHe. — See Tyier ». Jones, 3 Law J. Rep. (w^.) 
Chsne. S41. 



L.C. 1 Ex parte gorbn in re bret- 

April 20, ftS.) TELL. 

Bankruptcy — Jurisdiction of Court ' of 
Revienf. 

The Court of Review has no jurisdiction to 
comnel a spec^ performance by a purchaser 
of the banlerupVs estate. The proper course, 
in the case of an unwilling purchaser. Is to 
permit the assignees to file a bill in equity. 

This case came before the Lord Chan- 
cellor, on appeal, upon a special case 
from the Court of Review, which stated 
the bankruptcy of James Goren, and that 
John Sowerby Lewis Cubit, Julius Ander- 
son, and Edward Edwards, were chosen 
assignees. That by an order of the Court 
of Review, made on the petition of two 
equitable mortgagees of part of the bank- 
rupt's esute, on the 25th of July 1834, 
it was declared, that the petitioners were 
equitable mortgagees of^ the said pro- 
perty, and a sale thereof was ordered in 

.(1) «SiB.479; s. o. 1 R. & Mjl. 690 ; 7 Law 
J. Rep. Chano. 196. 
(9) 5 Mad. 489. 

2C 
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the usual form* and that the produce 
should be applied in paying the petition- 
ers. That the property was put up for 
sale by public auction, subject to certain 
printed conditions exhibited, and by which 
the said sale was stated to be " by order 
of the Court of Review in Bankruptcy;" 
and by the third of such conditions, it was 
provided that the purchaser should pay 
a deposit in the proportion of 15/. per 
cent, of the purchase-money into the hands 
of the auctioneer, and sign an agreement 
for payment of the remainder to the ven- 
dors on the 18th of October then next, at 
the office of Messrs, Burgoyne ^ Thrupp, 
160, Oxford Street^ the solicitors to the 
assignees, at which time and place the pur- 
chase was to be completed. That Mr. 
John Cutts was the highest bidder for, 
and declared the purchaser of the said 
manor, and he signed a written agreement. 
Mr. John Cutts not having completed his 
purchase, a petition was presented to tlie 
Court of Review by the equitable mortga- 
gee, and the assignees, thereby praying 
that the said John Cutts might be ordered 
specifically to perform the said contract, 
&c. That the last- mentioned petition 
came on to be heard on the 80th of January 
1888, in the said Court of Review, when, 
afler hearing counsel for the petitioners, 
and the said John Cutts, and the said peti- 
tion and affidavits filed in support of, and 
in opposition thereto, it was by the said 
Court ordered, that it should be referred 
to Francis Gregg, Esq., an officer of the 
same Court, to ascertain and state whether 
the petitioners could make a good title to 
the said manor ; and if he should find that 
the petitioners could make a good title, 
then that he should state to the Court when 
it was first shewn that such good title 
could be made, and whether the said John 
Cutts was entitled to any compensation by 
way of abatement or deduction from or 
out of the said purchase-money, and on 
what ground or grounds, regard being had 
to the conditions of sale ; and that if he 
should find that the said John Cutts was 
so entitled, then that he should ascertain 
and fix what ought t^o be the amount of 
such compensation or abatement; and 
that for better making the said inquiries, 
all necessary and proper parties should be 
examined before the said Francis Gregg, 



upon interrogatories or otherwise, touching 
the matters in question, as the said Francis 
Gregg should think fit, and should severally 
produce before him upon oath, all books, 
papers, and writings in their custody or 
power relating thereto, as he should direct. 
And the Court reserved the consideration 
of all further directions on the matters of 
the same petition, and also the costs of all 
parties of and occasioned thereby, until 
af^er the said Francis Gregg -should have 
made his certificate ; and the said parties 
were to be at liberty to apply to the same 
'Court, as they should be advised. That 
upon the hearing of the said last-mentioned 
petition, the counsel of the said John Cutts 
objected to the jurisdiction of the said 
Court of Review, and insisted, that even if 
the said Court had jurisdiction, the direc- 
tions of the same order were contrary to 
law ; and that the question was, whether 
the said Court of Review had power to 
make the said order of the dOth of January 
last. 

. Sir Charles Wetherell and Mr. Lee^ for 
the appellant. — The Court of Review has 
no jurisdiction to make such an order 
as the one which they have made in this 
case ; and nothing has been done to give 
that Court jurisdiction in this particular 
instance, if it does not exist generally. The 
deposit was to be paid to the auctioneers, 
not into court. The particulars of sale 
merely state that such sale was made 
under the order of the Court of Review in 
Bankruptcy, though it is said, that a com- . 
missioner of that court was present at the 
auction, which possibly will be argued, 
to have given efficacy to the Courtis ju- 
risdiction. The other side found their 
proposition upon this, that by the 2nd 
section of the act 1 & 2 Will. 4. c. 56, 
the Court of Review was to exercise the 
jurisdiction theretofore exercised by the 
Lord Chancellor, as the superior /udge 
in Bankruptcy ; and the question then 
is, whether the Lord Chancellor him- 
self had, under the bankruptcy statutes, 
or any usage or construction upon those 
statutes, put by successive Chancellors 
from the time of Elizabeth downwards, any 
such jurisdiction. The main jurisdiction 
of the Lord Chancellor in Bankruptcy, was 
founded upon the sututes 34 & 85 Hen. fi. 
c. 4, and the 13 Elic. c. 7. By the 13 £liz.. 
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the only power conferred upon the. Lord 
Chancellor, was to name commissioners to 
sell the bankrupt's property. Lord Hard- 
wicke and others were of opinion, that, ac- 
cording to the true construction of that 
statute, the Lord Chancellor had no power 
to hear an appeal from his own commis- 
sioner. However, that jurisdiction (it is 
not known exactly when) did undoubtedly 
become well established, and was called 
the Chancellor's jurisdiction in bankruptcy. 
There is, however, clearly nothing in the 
statute of Elizabeth, either by express 
words or necessary implication, to give the 
Lord Chancellor that jurisdiction in bank- 
ruptcy, which he has separately^ as the 
head of a court of equity; and, that of spe- 
cific performance which is sought here on 
petition, is the strongest exemplification 
of the powers of a court of equity. If, 
therefore, the statute does not give to the 
Chancellor sitting in bankruptcy, a general 
jurisdiction as a court of equity, could it 
have been otherwise acquired by him ? It 
is an undoubted position of the law of 
England, that nothing but prescription or 
statute can make a court of equity. The 
King, by letters patent, cannot make one — 
see Lord Coke's 4th Inst. 'Treatise on the 
Court of Chancery,' 78, and third resolu- 
tion in Derby's case(l)» If, therefore, it 
should be said that . Chancellors have as- 
sumed the jurisdiction, (which fact must 
be presently examined,) their own usurpa- 
tion would not have constituted it a legal 
court. But it is necessary to see whe- 
ther the Court has de facto rightly or 
wrongly exercised this jurisdiction, which is 
important, because the words of the statute 
creating the Court of Review are, that the 
new Court was to exercise all such powers 
as ''now usually are or lawfully may be ex- 
ercised by the Chancellor." There is no 
vestige of any Chancellor in his ministerial 
capacity, administering the bankrupt laws, 
in case of a sale by assignees, and an objec- 
tion to the title by the purchaser, assuming 
the power to make such an order as the 
Court of Review has made in this case. 
In Ex parte Comings (2), on an appli- 
cation that the sale of a bankrupt's estate 
might be made by auction in the country, 

(1) 12 Coke, 114. 
(«)- 1 Ve8.jun. U5. 



Lord Thurlow said, " The Court does not 
give directions about the mode of selling 
the estate, but leaves that to the commis- 
sioners, who will sell in the manner they 
think most advantageous. It is not like t/ie 
sale of an estate by the Master." Ex parte 
Bennett (3) is also a most important case. 
There, General Harris was anxious to be 
amenable to the jurisdiction ; and even if 
he had resisted it, inasmuch as he had 
purchased by an agent, clearly under the 
authority of the Court in Bankruptcy, he 
might have been said to have brought 
himself by such means within the jurisdic- 
tion of that Court ; and the Lord Chancellor 
might have been justified in doing what 
Lord Eldon called ''putting out a long 
arm," to bring him within that jurisdiction. 
But, even in that case. Lord Eldon refused 
to act, unless the matter were brought be- 
fore him by bill in a court of equity. In 
Jenkins v. Miles (4), Lord Eldon points out 
at large the advantages both to the vendor 
and purchaser, upon a bill for specific per- 
formance in a court of equity. Where is 
the special assurance of a good title so 
much boasted of in that case and elsewhere, 
as being obtained on a bill for specific per- 
formance, if Mr. Gregg, not a Master, nor 
anything like a Master, is to decide ? In 
Bromley v. Goodere{5)t a bill was directed 
to be filed, merely to compute interest on 
a debt; and the principle stated has been, 
that unless upon a bill^ there could be no 
appeal from the Chancellor. The Court 
of Review, lately grown very bold, seem 
at one time to have been affrighted at the 
idea that they were a court of equity, for 
in Ex parte Holder (6), it was holden by a 
majority of the Judges, Cross dissentiente^ 
" That a stranger to the commission hav- 
ing obtained an assignment of the credi- 
tors' proofs, and therewith bought part of 
the bankrupt's estate from the assignees, 
the Court had no jurisdiction to set aside 
the purchase." But then came the case of 
Ex parte Sidebotham (7), where "a specific 
performance was decreed under the cir- 

(3) 10 Vea. 381. 

(4) 6 Veg. 651. 

(5) 1 Atk.75. 

(6) 1 Mont. & Ayr. 518; s. c. 3 Law J. Bep. 
(N.S.) Bankr. 78. 

(7) Ibid. 655 ; i. c. 3 Dea. & Cb. 818 ^ 3 Uw 
J. Rep. (N.ii.) Bankr. 122. 
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cumstances." The circmnstanceg there 
were, that the party had waived all objections 
— a very untenable ground for the order, 
but which it is not necessary to combat 
bere : the purchaser has resisted ab initio. 
That case came on an appeal before the 
Lord Commissioners Shad well and Bosan- 
quet, and is reported under the name of 
Ex parte BarringUm{S)t and it was con- 
firmed, but that decision of the Lords Com- 
missioners carries the case no farther than 
that of the Court below, in point of actual 
decision. Lord Commissioner Shadwell 
did certainly lay down the rule as a gene- 
ral proposition, that the Court of Review 
had power to compel a specific perform- 
ance, but the case did not call for his opi- 
nion on that general point. But then the 
other side will rely on Sir John Leach's 
decision of 1822, in a case of Ex parte 
Gould (9)t but that case came on ex parte; 
the purchaser did not appear ; there was 
no argument, and it cannot have the credit 
due to a deliberate decision. No such de- 
cision has ever been made, or ever asked 
for, as that in Ex parte Gould. The 
utter inability of even the Lord Chancellor, 
with his machinery, and the assistance of 
his own Masters, to get in a term by order^ 
without a bill and decree, is a sufficient 
argument against the existence of the juris- 
diction claimed by the Court of Review. 
The Lord Chancellor is liable to a prohi- 
bition, if he assumes an excess of delegated 
jurisdiction under a statute — see Ex parte 
Cowan {10), which is cited merely for the 
principle. If the Lord Chancellor is made 
a commissioner under an act of parliament, 
the mere fact of his being the head of a 
court of equity, does not confer on him 
one iota more of authority than the statute 
gives him. The case ox Ex parte Gould 
is incorrect in this respect. Sir John Leach 
there ordered the purchaser to complete his 
purchase, without any reference as to title 
— Sugd. Ven> and Pur. 54, n. Sir John 
Cross's judgment in Ex parte Sidebotham, 
is founded upon an evident misconception 
of what fell from Lord Eldon in Ex parte 
Bradley (11). Lord Eldon's words are 
these : *' I am convinced that it was the 

(8) S Mont. & Ayr. 245. 

(9) 1 Glyn& Jam. f3l. 

(10) 3B. & Aid. 133. 

(11) 1 Rose, 202. 



intention of the legislatore, in giving juris- 
diction to the Chancellor in Bankruptcy, 
to give him power to use in Bankrupti^ 
the authority used in Chancery, where no 
specific authority is given by the statute^. 
In this, Lord Hardwicke supports me." 
Lord Eldon merely meant the same thing 
that he did in Ex parte Stephens {!%), viz. 
that the jurisdiction in Bankruptcy was 
both legal and equitable, and that he had 
the same powers in Bankruptcy, as in 
Chancery, of enforcing obedience to his 
orders properly made. It will be said, 
that the purchaser, by the act of purchas- 
ing, submits to the jurisdiction of the 
Court of Review, in analogy to sales before 
a Master in Chancery. But the doctrines 
of the Court of Chancery, on specifiic per? 
formance, are very peculiar. The sale is 
a judicial sale. It is taken out of the Sta- 
tute of Frauds; nay, it is even binding 
against the representatives of the purcha-» 
ser, who has not subscribed, that he was 
the best bidder, after confirmation of the 
Master's report — The Attorney General v. 
Day (U). Can the Court of Review do the 
acts described in The Attorney General v. 
Day ? Can the Court of Review open bid- 
dings ? In Sugd. Ven. and Pur. 59, 8th edit., 
it is said, " It seems to have been thought 
that the power of opening biddings might be 
extended to sales under a commission of 
bankruptcy — Ex parte Partington {I4i). 
This, however, has never been done ; nor 
18 there any reason to apprehend tbf t so 
mischievous an extension of the rule m\\ 
ever take place." 

Mr. Wtgram and Mr. Evant, eontrh.^* 
The question here is i| dry point of juris- 
diction. It is not intended to claim for the 
Courtof Review a general jurisdiction. But 
the authority of the Court is only required 
for this, that in Ex parte Barrington tha 
Lords Commissioners were right to this 
extent, that there may be a plain caee 
in which this jurisdiction may be exercis- 
ed. By the terms of the special case, the 
Court must deal with this as a clear case, 
in which there is nothing to try as to title. 

[The Loan Chancbllor. — The affidavit 
accompanying the special case, states a 
long correspondence leading to no satis- 



(13) 11 Ves. 26. 
(13) 1 ' 



(14) 



Ves.jun. 221. 
1 Ball k Best. 209. 
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fiietory condusion : thai shews that there 
mutt be eome question.] 

That thews only that the purcliaaer is 
ditsatisfiedi which he may be without any 
gronods. The question expressly put i« 
issue by the special case is, had the Court 
of Review a right to make this reference? 
The Court of Review has certainly a right 
to direct assignees to file a bill or sot, and 
on that ground this order is right; for the 
Court cannot ia every case, whether como 
plicated or not, blindly tell assignees to file 
a hiU, without first satisfyiog itself, whe- 
ther there is a probability or not of making 
a title. 

[The LoBD Chamcbllor."— But this order 
directs all parties to be examined upon in«> 
urrogatories, and reserves the question of 
costs.] 

That may be the formal conclusion of 
the order, and still the order may be right. 
When examination of title is completed, 
the Court may then decide what steps are 
to be taken. The right coarse for ^e 
purchaser to have taken was, to have sug- 
gested the difficulties in the title to the 
Court of Review, and not to have protested 
against their jurisdiction. The submission 
of the parties will confer a jurisdiction. 
In this case it ia dear, from the particulara 
of sale* that the pnrohaaer bought with full 
Botiee that he was subjecting himself to 
the jurisdiction of the Court of Review. 
These particulars are in the eomm<m form 
ibr sales ia bankruptcy, and are universally 
understood. 

[The Loan ChamcbIiLoe.— rl have look- 
ed through the agreement and conditions 
of sale, and find nothing to make this ease 
diflbr firom an ordinary sale by auction. 
Th^ statement in the particulars would 
never lead a purchaser to think that he 
was entering into a contract to be enforced 
by the Court of Review. It has not been 
alleged before me, that there is such a 
settled practice, that all the world must 
know it. If there is, that will go a good 
w«y (or your argument ; but, in that case, 
the world must be wiser than I am. You 
must have either special condition, or ge- 
nerally understood practice.] 

Then the question is, has the purchaser 
a vested interest in the delay of the Court 
of Chancery ? Suppose a purchaser to 
have written to the assignees accepting the 



title-— the property to have been given 
up to him, and waste committed by faim. 
Then suppose a petition to the Court of 
Review, stating these circumstances, and 
praying that &e purchaser may perform 
ids contract — would the purchaser be aU 
lowed to say, '* I admit all these acts, but 
I have never submitted to the jurisdiction; 
it is not convenient to pay the money. I 
will therefore have a bill filed, and take 
advantage of two years' delay in the Qourt 
of Chancery " ? The whole design of the 
late Bankruptcy Act was to insure the 
speedy distribution of the estates of bank- 
rupts, — section 1, preamble of act. Ex 
parte Comings does not touch this case: all 
that Lord Thurlow there decided was, that 
he would not give special directions. Every 
Judge has said, that the Court of Bank- 
ruptcy is a legal and equitable tribunal — 
Brmniey v. Goodere^ Ex parte Barfit (I/»). 
In Ex parte Bradley^ Lord Eldon says, 
** The Court in bankruptcy has the same 
powers as in equity." The Court of Re- 
view and the Court of Chancery stand pre- 
cisely on the same footing. The only reason 
why the Court of Chancery cannot compel 
specific performance, by an order on peti- 
tion, ia, because the only mode by which it 
ean bring a party before it, is by subpoena. 
The question is not as to the peculiar form 
of process, but — baa the party brought 
himself within the jurisdiction? In sales 
before a Master, the Court of Qhancery 
does not require a bill to be filed. The 
rule of the court is well known, and there 
is an analogy between this case and that 
of a sale before a Master. There is surely 
great respect due to the authority of the 
case before the Lords Commissioners, 
where all these points were much consi- 
dered. 

Sir C ffetherelif in reply. — In a late 
case of LmUour v. Holcombe (16), Sir L. 
Shadwell asks, *' What original jurisdiction 
has the Court of Bankruptcy, to interfere 
with a person who has never submitted to 
the jurisdiction?" It is curious, that, dur* 
ing three centuries, the argument of con- 
venience should never have been raised. 
But even convenience cannot sanction an 
unauthorised and usurped jurudiction. 

(15) 12 Ve». 15. 

(t6) 8 Sim. 76 ; i. e. 5 Law J. Rep. (n^,) 
Cbuic. S2X 
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Title cannot be ilecided upon in this way ; 
there is no appeal unless the Jydges of the 
Court of Review think (It to give leave. 

[The Lord Chancellor. — It is impos- 
sible to doubt, that in Ex parte Barrings 
ton the question was considered and de- 
cided. That case has been followed, as it 
naturally would be, by the Court of Re- 
view. Under these circumstances, I shall 
look carefully into the case ; I have a very 
strong impression upon it at this moment, 
but I must be quite sure that I am right.] 

Ex parte Lund^ 6 Ves. 782. 

Anon. 14 Ves. 449. 

In re the Earl of Litchfield, 1 Atk. 87. 

Ex parte Rowton, 1 Rose, \5; s. c. 17 
Ves. 426. 

Ex parte Pease, 19 Ves. 46. 
were cited, 

April ft8, — The Lord Chancbllor 
(after stating the case,) said — The first 
question made before me was, whether the 
Court of Review had any jurisdiction on 
the subject. And the second was, whe- 
ther anything had passed to bind the par- 
ties to submit to its orders. I will consi- 
der the second point in the first place. 
This jurisdiction is assimilated to that of 
the Court of Chancery in sales before a 
Master. If the Court of Review has not 
of itself any such jurisdiction, it certainly 
might acquire one in a particular given 
case by (he submission of the parties. But 
I find nothing here to shew that. The 
only thing pretended is, that the particu- 
lars state that the sale was made by the 
order of the Court of Review ; but any 
Court may order a sale, and it does not 
follow that the sale is by the Court. It 
appears to me, that the conditions of sale 
are so framed, as not only not to give the 
purchaser notice, but to remove from his 
mind any suspicion that he might have 
had, that by purchasing he would submit 
himself to the controul of the Court of Re- 
view. I confine myself to the third and 
last condition, which is enough : the tenor 
of that condition is quite different ' from 
the practice before the Master. Again, 
the agreement is signed, not in the manner 
of a sale before the Master, but by a person 
who describes himself as agent for ven- 
dors. There is nothing in the whole trans- 
action borrowed from the practice of this 



Court, — which is the only way in which the 
jurisdiction could- have been exercised, 
supposing it to exist : there is absolutely 
nothing here to warn the public. In pro- 
ceedings before the Master, there is no 
contract before the Master's report. Till 
the report is confirmed, anybody may open 
the biddings. In sales before the Master, 
the Statute of Frauds is excluded : can it 
be said that that is the case here? In 
sales before a Master, there is no auction 
duty payable : is that so here 7 Ex parte 
Comings is only valuable, as shewing what 
Lord Thurlow thought npon righu under 
sales before a Master. In the case of An- 
nesley v. Ashurst (17), after a sale ordered 
by a decree, the trustees entered into a con- 
tract, and a bill was filed, praying a spedfic 
performance of that contract, but the Court 
refused to enforce it except upon the Mas- 
ter's report. 

Throughout the case it has been consi- 
dered that the Court of Review has juris- 
diction to decree specific performance ; 
but it roust be observed, that even in sales 
before the Master, although there is the 
same sort of equity administered, there is 
no ** specific performance,'' for there is no 
contract. Without going further, I am 
clearly of opinion that nothing has been 
done in this case to give a jurisdiction. 

Now, with respect to the other point: 
unfortunately a different view from mine 
has been taken, and although not necessary 
here, I must comment upon the practice 
which has arisen. 

In the first place, the Court of Review 
has no jurisdiction whatsoever for this pur- 
pose under the act. I will shortly state 
the cases cited in support of the jurisdic- 
tion which they have assumed. I say as- 
sumed, without any fault of theirs, because 
they were bound to follow the decision of 
the Lords Commissioners. 

But I will first observe that, prior to 
those cases, the Court has always repudi- 
ated any jurisdiction over strangers in 
bankruptcy — see Ex parte Jackson (18). 
In Ex parte Pease, Lord Eldon said, " I 
do not disturb what is well settled, that an 
assignee, under a commission of bank- 
ruptcy, cannot come here and call by pe- 

(17) 3 P. Wms. «82. 

(18) 5 Vea. S5r. 
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iition on a person to appear here who 
clainiB nothing under the bankruptcy." In 
Ex parte Cro»tf( 19) it was held, that the 
Court sitting in bankruptcy had no juris- 
diction to order the personal representative 
of a deceased assignee to account for the 
personal estate of the bankrupt in his 
hands. There are cases which come nearer 
diis. The first is Ex parte Bennett^ and, 
in very modern times, before the institu- 
tion of the Court of Review, the case of 
Ex parte Holder occurred. With these 
authorities it is surprising how the case 
can now come before me as it does. But 
the mischief can easily be traced. It has 
arisen from two cases, perhaps from one 
only, but at most from but two. The 
first is the case of Ex parte Partington^ 
and the next is the case which has been 
so much relied on, of Ex parte Goulds de- 
cided by Sir John Leach. Now, had the 
subject-matter of that case been well con- 
sidered — had it been argued, and his at- 
^ntion drawn to the distinction between 
the ordinary jurisdiction of the Court of 
Chancery, and its statutory powers in 
bankruptcy, that decision would have been 
entitled to all the weight of Sir John 
Leach's reputation : but it was not consi- 
dered ; the decision was given ex parte with- 
out argument ; and nothing can be more 
unjust towards any Judge than to attribute 
any weight to his reported opinion under 
such circumstances. Unfortunately, how- 
ever, that case has given rise to another, 
which has little to stand upon, if it cannot 
be supported upon better grounds than 
those of Ex parte Gould. In the case of 
Ex parte Barrington, the Vice Chancellor 
expressed himself thus : — '* The only ques- 
tion here is, whether an order for specific 
performance can be made by the Court of 
Review in Bankruptcy. The order, which 
that Court pronounced, was made on the 
authority of Ex parte Gould, decided by 
the late Master of the Rolls, then Vice 

Chancellor, in lB2fi There being no 

reversal of Ex parte Gould, and no appeal 
from it, though that was the only authority 
for this order, still, as Lord Eldon has said, 
the authority of even a single case, if not 
appealed from, ought not to be disturbed 
on slight grounds.'* The case of Ex parte 

(19) 1 Mont. &M. 281. 



Gould was not appealed from, and there 
could not have been a reversal of it. The 
Vice Chancellor could not have recollected, 
that in that case the purchaser did not ap- 
pear, and could not have observed that Sir 
John Leach did not consider the point. Such 
a case, if followed, might make a practice 
certainly ; but I mention what the Vice 
Chancellor said, to shew that, with the ex- 
ception of that case, there is no pretence 
for the jurisdiction claimed. In Ex parte 
Lucasy Sir George Rose expressed great 
doubt upon that case. When, therefore, 
I find no authority but that case, and all 
subsequent cases professedly founded upon 
it, the only question is, whether, afler this 
lapse of time I can disturb that case. But 
when I find that all Chancellors have re- 
pudiated the jurisdiction, I cannot say that 
an opinion, founded upon such a case as 
that, ought to make me hesitate to restore 
the practice to a sound state. Now, if 
such a jurisdiction could have been exer- 
cised at all, it might have been very safely 
practised by this Court, because this Court 
had machinery to do it ; and as the public 
would have known well what they were 
doing, its consideration, on a question of 
title in bankruptcy, would have been as 
good as in a suit. But it must be consi- 
dered, that if the Court of Review has this 
jurisdiction, they must be able to rescind, 
as well as to compel performance of, a 
contract. This Court will administer the 
same equity as in a suit; but it is clear that 
the Court of Review cannot do that, and it 
is not pretended. The holding of the Vice 
Chancellor, in the case of Lautour v. Hoi* 
combe, cited by Sir C. Wetherell, is im- 
portant. The purchaser would be indeed 
in a bad situation if the Court of Review 
could act against him, but not for him. 
See how the practice of the Court of Chan- 
cery is illustrated by the interlocutory ap- 
plication in the case of CasamajorY. Strode 
1^0). Could the Court of Review have done 
what was done there ? This Court brings 
before it not only every body interested, but 
all necessary parties to the conveyance, 
which the Court of Review cannot do. 

It is said, that this power can be exer- 
cised in simple cases. It is not claimed in 

(f 0) t Swanst. 347 ; s. c. Jac. 650 ; 1 Sim. & 
Stu. 381. 



Digitized by 



Google 



194 



CASES IN CHANCERY: 



difficalt cases, but if there be any juris-' 
diction in simple cases, there nusc be one 
in difficult cases also. Who is to decide 
the question of simplicity ? The decision 
must in aU cases precede the consideration 
of the question. The vendor may think 
his caae simple, bnt that cannot be told 
till the hearing. I do not think it neces- 
sary, to support my view of this case^ to 
overrule these authorities, notwithstanding 
my own clear opinion* But if all the prior 
authorities were as clear the other way, as 
I think they are this, I should still think 
that in this case the jurisdiction; could not 
be supported, in consequence of the mode 
in. which it has been exercised. I think 
that the jurisdiction does not existv and 
thai if it did, it would be most mischievous ; 
and I dischai|^ this order, but without 

OOStSto 



EYRE V, MARSDBN. 



Mays. 3 

Prtictice, — Advancing Cause. 

Where parties are very numerous, it it a 
ground far taking a cauee outofite turn to 
prevent abatement* 

Mr, Kindersley applied, with the consent 
of all patties, that this cause might be ap« 
pointed to be heard on the first day of 
Trinity term, upon die ground, that the* 
parties were very poor and very numerous^ 
and abatements luud occurred incessantly, 
and were likely to occur so frequently, that 
if the cause were to wait for its turn, there 
waa scarcely a reasonable, probability of 
its coming to a hearing. 

The Masver of the Rolls. — ^This is 
a cause, in which the hardship of that delay 
which presses upon all suitors, is greater 
than usud ; ana I must, therefore, grant 
the api^cation. 



V C 1 

Mav 7 f ^'^ '^ mailer of allsop. 

Practice, — Appmntment of Guardian. 

Order made without a reference, appoint" 
ing the mother of an infant, only one year 
and a half old, to be its guardian. 



T« this case the Vice Chancellor made 
an order upon affidavit, without a refer- 
ence, to appoint the mother of an infant, 
who was only one year and a half old, to 
be its gpiardian, upon the ground that, on 
account of the tender age of the infant, no 
other person could be so proper to be ap- 
pointed. 

Mr. Metcalfe and Mr. Cooper appeared 
for different parties. 



} 
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L.C. 
May 9. 

Evidence^ Interested Witness. 

A testaior shortly before his death, made 
apresent of a cheque ; and the question in the 
cause being, whether he was of sound mind 
at the time, — Held, that the evidence of a 
person who took benefits under a codicil e «- 
ecuted at the same ttmCi wae admissible. 

The bill in this case was filed, to have it 
declared that a testator was of unsound 
mind at the time when he made a present 
of a cheque for 500^. to the defendant, and 
to compel the defendant to reftind. Among 
other evidence for the defendant, to prove 
the sanity of the testator, it was proposed 
to read the depositions of a servant of the 
testator, who took benefits under a^odicil, 
which was executed contemporaneously 
with the gif^ The codicil had been proved 
in the Ecclesiastical Court. 

Sir Charles WethereU, for the appelant, 
who was the plaintiffin the cause, objected 
to the admissibility of this evidence, on 
the ground that the servant was directly 
interested in considering the testator of 
sound mind, when he made the codicil, and 
oonsequently at the time of the gtfl. 

The Lord Chancellor (without hear- 
ing Sir William Home anA Mr. Keene, 
who were for the defendant,) said^-The 
nide is, that yon cannot receive the evidence 
of a person directly interested in the result 
of a suit ; but this suit has nothing to do 
with the validity of the codicil, although it 
indirectly involves the circumstance upon 
which that raust depend, viz. the sanity of 
the testator. 
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M 

Jan. ^4 
April 

Will — Construction. 

Testator bequeathed 3001. per annum to 
A. during his life, and to B. 1 50/. during 
his life, and to C, 1501, during his life; 
and he declared, that in case either B, or C, 
should die, the other should inherit the whole 
300/. ; and that if A, died without issue, 
then B, 8^ C, should inherit from A, The 
testator tJien declared '* that the reason why 
he left only the interest to A, B, and C, was, 
that if they died without issue, the money 
might go to his relations, X, Y, and Z" 
The gift to X, Y, and Z, on a previous oc- 
casion, having been declared too remote, — 
Held, that A. took an annuity for life only, 
and was not interested in the fund set apart 
for securing it. 

Zachariah Agace, by his will, dated the 
3rd of November 1775, bequeathed as fol- 
lows : — *• I give and bequeath to my bro- 
ther Jacob Agace 1,000/. I give and be* 
queath a further sum to my brother Jacob 
Agace, during his life, 300/. per annum. 
I give and bequeath to my nephew Zacha- 
riah Agace, during his natural life, 150/. 
per annum. I give and bequeath to my 
nephew Daniel Agace, during his natural 
life, 150/. per annum; and in case either 
of my nephews should die, the other to 
inherit the whole 300/. ; and if my brother 
Jacob Agace dies without issue, then my 
two nephews, Zachariah Agace and Daniel 
Agace, to inherit from my brother Jacob 
Agace. I also give and bequeath to my 
aunt Mary Agace, 251. per annum. I also 
give and bequeath to Mrs.Temperance Cole, 
25/. per annum ; these last are only for life ; 
then to my dear wife. The reason why I 
leave only the interest to my brother Jacob 
and my two nephews is, that if they die 
without issue, the money may go to my 
relations, to be divided between my cousins 
James Legrew, Mrs. Susan Godard, widow 
of John Godard, and Mrs. Esther Privo, 
wife of Mr. Nicholas Sebire, three shares 
equally alike.*' The residue of his estate 
he gave to his wife Martha. 

The testator died in the year 1778. A 
sum of ^0,000/. 3/. per cent, consolidated 
bank annuities, was set apart to provide 
New Series, V1I.<-Chanc. 



for the 300/. a year, and the two payments 
of 1 50/. a year given by the testator to his 
brother and two nephews. Jacob Agace 
died in the year 1782, without issue; froni 
which time, the dividends of the 20,000/. 
stock were divided equally between the 
two nephews. Zachariah Agace died with- 
out issue, and Daniel Agace received the 
600/. a year, till the year 1838, when he 
also died without issue. 

In a former suit, relating to the con- 
struction of this will, namely, in Lepine v. 
Ferard{\), the 20,000/. was claimed by 
the representatives of the testator's cousins, 
James Legrew, &c., but it was decided by 
Sir J. Leach, and afterwards by Lord 
Broughami that the gift over to them was 
void, as too remote, being a gift after an 
indefinite failure of issue. 

In that case, Lord Brougham in deliver- 
ing judgment, said, '* It is not necessary 
for the present purpose to decide, and it 
was not necesary for the defendants to 
argue the question, whether the nephews 
took mere life estates, or whether they 
took absolute interests ; although, looking 
to the wording of the clause, in which the 
testator assigns the reason for the peculiar 
form of his gift, the words seem to import 
a general failure of issue, and strongly 
favour the opinion that they took absolute 
interests." 

In the present suit, the 10,000/. consols, 
set apart to secure the annuity of 300/. a 
year to Jacob, was claimed by the plaintiff 
as representing the residuary legatee of 
the testator, as part of his estate undis- 
posed of; and it was also claimed by the 
defendants, the representatives of Jacob, 
on the ground, that there was an absolute 
gift of the corpus to him, namely, a gift 
for life, with an implied remainder to his 
issue, which was equivalent to an estate 
tail in realty, and would therefore give an 
absolute interest in personalty. 

Mr. Pemberton, Afr, Temple, and Mr. 
Stuart, for the plaintiff. 

Mr. Tinney, Mr. Coote, and Mr. Payn- 
ter, for the defendant Lepine. 

mikinson v. South, 7 Term Rep. 555. 
Tissen v. Tusen, 1 P. Wms. 500. 
Gawler v. Cadhy, Jacob, 346. 

(1) « Rus. & Myl. 378 ; 8. c.l law J. Rep, 
(n.8.) Chanc. V)0. 
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Troiter v. Oiwuld, 1 Cox, 317. 
AftMey V. Hudtan^ ft Mer. IdO. 
Doe A. lyde v. Lyde, 1 T«rm Rep. 595, 
were cited. 

The Mastkr of thx Rolls. — The ob- 
ject of this suit is, to ascertain who is en« 
titled to the sum of 10,000/. consols, set 
apart to answer an annuity of 500^, given 
by the will of Zachariah Agace. [Hia 
Lordship stated the circumstances of the 
case.] Th^ plaintiff claims to be entitled 
to these monies, as part of the residue of 
the testator's estate. The defendants claim 
tt as part of tbe residuary estate of Jacob 
Agace, on the ground, that Jacob was en« 
tided absolutely to a aum sufficient to 
produce SOOi. a year, and not to the yearly 
sum of 300^ for life. It is a question of 
construction; if Jacob was entitled for 
life only, the plaintiff is now entitled to 
this sum, but if Jacob was absolutely en* 
titled, then, it is said, the length of time 
debars the defendants from making their 
title available. It was argued, that Jacob 
was entitled to a sufficient sum to produce 
300/. a year, and that the effect was tbe 
same as if die testator had first bequeathed 
a sum which would produce 300/. a year, 
for life,and afterwards used words to enlarge 
this limited gift into an absolute interest. It 
must be admitted, that Jacob was entitled 
to have a sufficient part of the testator's 
eatate invested, to secure his annuity of 
300/. a year, but when the testator, after 
giving 1,000/. to Jacob, gives htm *' a fur« 
ther sum of 300/. per annum during his life," 
I think the words only import an annual 
sum ior life, and are in no way afifected by 
the way in which the executora were hound 
to provide for the annuity. It was tbe 
duty of the executors to purchase 10,000/. 
consols, to secure the annuity, but the gift 
was only of 300/. a year for life : and how 
that pordon of the estate which waa to be 
invested to secure it, was to devolve, is to 
be collected from the other parts of the 
will. The teatator bequeathed 150/. per 
annum each, to his nephews, Zachariah 
and Daniel, during their natural lives ; and 
to these words were addrd, ** and in case 
either of my nephews should die, the odier 
to inherit the whole 300/. ;" and it may be 
observed, that the pft being of an annual 
sum for life only, the testator by the word 



*' inherit," means an immediate succession, 
and that, on the death of one, the annuity 
is to go immediately to the other. The tes- 
tator proceeds — '* If my brother Jacob 
Agace die without issue, then my two 
nephews Zachariah and Daniel to imherit 
from my brother Jacob." I think it pro- 
bable that the word " inherit" is used to 
express immediate succession, and the 
effect of the whole, if unaffected by other 
words, would give annuities for life of 300/., 
160/., and 1 50/., with alimitadon of Jacob'a 
annuity to Zachariah and Daniel for life, 
if Jacob should die without issue. Tha 
teatator afterwards says, **Tbe reason why 
I leave the interest to my brother Jacob 
and my two nephews is, that if they die 
without issue, the money may go to my 
relations, to be divided between my cousins 
James Legrew," &c. This gift over has 
been declared to be too remote, but the 
words shew that the testator only intended 
to give to Jacob and his nephewa for life; 
and although I think that the meaning of 
the gift over of the ** money," waa the 
money intended to be invested for securing 
the annuity ; and from the words, *' dying 
without issue," used with reference to Za« 
chariab and Daniel, as well as Jacob, the 
testator intended, by the word *' money," 
that part which was to be invested to aecure 
the annuity to go to the issue of Zadiariah 
and Daniel, yet the gift to Jacob is cxt 
pressly for life ; and there is no g^ft to him 
of the principal money. The question as to 
remoteness, with reference to the gift over 
to Zachariah and Daniel, which ariaea on 
the will, it is not necessary tgy decide in 
this caae; and I am of opinion, that who* 
ther the gift over to Zachariah and Daniel 
was too remote or not, that Jacob was 
entitled u> a life interest in the 300/L a year 
only, and not to any intereat in the capital, 
and, therefore, in the events which have 
happened, that the plaintiff is entitled to 
the sum of 10,000/. consols. 



WOODLET 0. BODDIMOTOK. 



v.c. \ 

April 23. / 

Praciice. — Injunction — Contempt, 

Afi/et a plaint^ at law had oUamed a 
writ of exigi facias, and the fcrtt of the fioe 
necessary proclamations had been madCf the 
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defendant served him mik an injuncti9n to 
restrain him from taking further proceedings 
at lam. After such service, three of the 
further proclamations were made: — Held, 
that this amounted to a breach of the injunc^ 
turn; and the Court ordered that the plaintiff 
at law should not have the benefit of any 
proclamations made since the injunction had 
been served. 

In this case, the plaintiflP moved that 
the defendant might stand comknitted to 
the Fleet, for breach of a writ of injunc<« 
tioD. The breach consisted in the defen- 
dant proceeding against the plaintiif nhder 
a Writ of exigifaeiaSf and proclamations in 
the Queen's Bench. 

The eonunon injunction was obtained in 
this cause for want of answer on the 15th 
of February 1858, and was served on the 
solicitor of the defendant, on die 14th of 
Mareh following* Previously to the ser-* 
vice of the injunction, the defendant had 
fined out a writ of ettgifadas against the 
pUdntiflP, and the sheriff had made the first 
proclamation. Subsequently to the service 
of the injunction, three of the four remain- 
^S(^) proclamations were made. The 
fifth and last had not been made when the 
notion was heard. The writ itself wa« 
not returnable until the 50th of April. 

It appeared from the affidavits of the 
pbnitiff*s solicitor^ that as soon as the she^ 
riff, to whom the writ was delivered, had 
notice of the injunction, he applied to the 
solicitor of the defendant, and requested 
information ai to how he was to proceed. 
That the solicitor of the defendant answer* 
td, he had no further instructions to give 
htm. 

Mr* Jacob and Mr* H* Clarke^ ilx sup« 
iKirt of the motion, insisted that this answer 
to the sheriff was in effect a direction to 
him to proceed ; that the sheriff was the 
l^ent of the party suing out the writ^ and 
if the agent was not prohibited work<^ 
lag out that writ, his principal was guilty 
of a contempt for breach of an injunction. 
If a person had sued out a writ fbr the 
purpose of arresting a person, and had 
pUoed that writ in the hands of the sheriff^ 
and, before the sheriff had made the arrest, 
an iirjonction from this Court issued re- 

(1) 31 Elis. e. 3. s. 1. 



straining proceedings at law, the plaintiff 
at law would be bound to give notice to 
the sheriff, to desist from arrestitig the 
other party. They cited — 

Marsack v. Bailey, % Sim. & Stu. 577; 
a. c. 4 Law J. Rep. Chanc. 1205. 

BulUn V. Oe^, 16 Ves. 141. 

Bolt V. Stanway, i Anstr. 56Q. 
Mr. K. Bruce and Mr. L, fVigram, con* 
tnL.-^In Marsack v. Bailey^ the plaintiff 
at law was obliged to sue out the allocatur 
eang9nt{2). Now, this was clearly taking 
a step in the cause after an injunction. 
Here, the defendant has taken no active 
step. The writ was properly issued ; the 
first proclamation was properly made, be- 
fore any injunction ; the sheriff msy pro-* 
eeed to perfect the process at law, provided 
the plaintiff at law takes no other active 
step in the cause. It is no contempt of 
this Court, that the plaintiff at law has not 
pot an end to the authority of the sheriff, 
even if he could do so — Franklyn v. Thomas 
(5). Should Uie Court eventually dissolve 
the Injunction, unless terms are imposed 
upon the plaintiff, this writ will be de- 
stroyed. Lastly, this is not an application 
to modify or regulate any benefit the defen- 
dant has derived from these proceedings^ 
subsequently to the service of the inj unction $ 
it is not a motion that the plaintiff may be 
restored to the same situation, as if no such 
proceedings had been had, but simply a 
motion to commit the defendant for a breHeh 
of an injunction. As therefore no contempt 
has been incurred, this motion ought to be 
dismissed with costs. 

Mr* Jacobs in reply, contended, that the 
answer given by the defendant's solicitor^ 
that he had no further directions to give, waa 
virtually telling him to go on, and disregard 
the injunction ; and was equivalent to taking 
such an active step as was taken in Mar-' 
sack V. Bailey. 

The Vios Chakobllob. — ^This appliea* 
f ion is entirely new in species, and most be 
decided on principle. Franklyn r. Thomai 
was a strong case. Upon a given day, the 
plaintiff in equity would have been entitled to 
an injunction, if there had been no demurrer^ 
plea, or answer. A demurrer was put in, 
and was overruled. On the overruling of 

(2) t Tidd. Vnc. 150, 7th edit. 

(3) 3 Mer. «S4. 
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the demurrer, the common injunction was 
moved for; and an application was made, 
(upon the ground of the demurrer having 
failed,) that the plaintiff in equity might 
be put in the same situation as if the in- 
junction had issued on the usual day, in 
default of answer: and the Lord Chan- 
cellor thought it right to devise such an 
order as would put the plaintiff in the situ- 
ation asked for by the application. Now, 
that is not quite this case. Lord Eldon 
appears to have thought, that if, after the 
common injunction, the sheriff had so far 
proceeded in the execution of a writ, as to 
nave actually sold and received the money, 
then, inasmuch as the rights of third 
parties, namely, the purchasers, would 
intervene, there ought not to be a rein- 
statement of the property; but, at the 
same time, he appears to have thought, that 
the money ought to be paid into court, and 
ought not to remain in the hands of the 
sheriff. 

Now, it appears to me, that by ordering 
the money to be paid into court, the plain- 
tiff at law is in a worse situation than if 
the money had been allowed to remain in 
the hands of the sheriff, for in the latter 
case the plaintiff at law might at any time 
after dissolution of the injunction, make 
himself master of the fund, by a rule of 
course, against the sheriff; whereas, in the 
former case, the money must be obtained 
out of this court on special application. 
I am also of opinion, that the sheriff is, for 
the purposes of this writ, the agent or ser- 
vant of the plaintiff at law ; and any inti- 
mation from that person to the sheriff 
would not only be an indemnity to the 
sheriff against the consequences of not 
proceeding, but also a virtual order not to 
proceed. It also appears, that a distinct 
communication on this subject was made 
by the sheriff to the solicitor of the plain- 
tiff at law ; and such solicitor in answer 
saysy in effect, he will do nothing. When 
this species of application is made, I must 
consider a refusal to countermand to be 
virtually an order to go on ; and it is 
moreover a contempt. But, of course, as 
it was not a wilful contempt, no order for 
committal will be made. 

The Court then ordered, that the plain- 
tiff at law should not have the benefit of any 
proceedings or proclamations since the day 



of the service of the notice of motion, (1 4th 
of April 1838,) and that the plaintiff at 
law sliould pay the costs of this motion. 



BICKHAM V, CRUTTWELL. 



L.C. 

April fl3, 24. 

fVill — Devise subject to a Mortgage — 
Exoneration. 

A testator having an estate atX, which was 
subject to mortgages thereon^ devised it, togt" 
ther with other property, to A, " the whole suh^ 
ject to the mortgage debt thereon ;" and he 
bequeathed his personal estate, subject to the 
payment of his debts, except such debts as 
were in his -will excepted therefrom. He 
also devised a third property, subject to the 
mortgages thereon, from the payment of 
which, he exempted his personal estate : — 
Heldt that the personal estate was not ex- 
onerated from the payment of the mortgage 
on the estate at X, and that the devisee tliereof 
was entitled to have the mortgage t^reon 
discharged out of the personal estate* 

Richard Bowsher, of Bath, solicitor, the 
testator in the cause, being seised of cer- 
tain lands in the parish of Walcot, deter- 
mined on building thereon a crescent, to 
be called Norfolk Crescent. In pursuance 
of this design, he employed a carpenter 
named Richard Orchard, as his agent, to 
superintend the building ; and by several 
indentures, dated respectively the S4th 
and 25th of March 1808, and the 18th and 
1 9th of May 1812, he conveyed the ground 
comprising Norfolk House, and Nos. 1 and 
3 in the Crescent, to Orchard, in fee, 
subject to ground rents of considerable 
amount, which he reserved to himself, and 
to covenants and restrictions usual in con- 
veyances of houses in rows. Although 
the above indentures purported on the 
face of them to be absolute conveyances, 
they were, in fact, made without any con- 
sideration moving from Orchard, and upon 
an understanding between him and the 
testator, that Orchard was to be merely a 
trustee of the property, and was to deal 
with it entirely according to the testator's 
directions, but, that as a remuneration for 
his trouble, one moiety of the profits that 
might arise on a sale from the buildings, 
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vas to be paid by the testator to Orchard. 
By the direction of the testator, Orchard 
made two several mortgages of the pro- 
perty to Archdeacon Willes, (a friend of 
the testator's,) the first for securing 900/. 
and interest, and the second for securing 
2,000/. and interest. Each of these mort* 
gages were made by Orchard, within a 
very short time after the premises respec- 
tively comprised in them had been con- 
veyed to him by the testator, as before 
mentioned. The testator received the 
whole of the mortgage money and joined 
with Orchard in a bond to Archdeacon 
Willes, for securing the second sum of 
2,000/. ; and he paid to Orchard merely 
sufficient to enable him to go on with the 
building. In the year 1820, it appearing 
that no profit, but on the contrary, a loss 
was likely to accrue upon the building 
speculation, it was agreed that Orchard 
should reconvey the property to the testa- 
tor ; and by indentures, dated the 10th 
and 11th of February 1820, Orchard con- 
veyed it accordingly to one John Routh, 
and his heirs, in trust for the testator in 
fee. The indenture of release recited the 
real nature of the transactions between 
Orchard and the testator to the effect be- 
fore stated. 

The testator, by his will, dated the 4th 
of July 1884, gave and devised certain 
premises, called Kensington Place, (sub- 
ject to certain annual payments issuing 
out of the same,) "his three houses in Nor- 
folk Crescent, called Norfolk House, and 
Noa. 1 and 8, his house No. 17, Great 
Stanhope Street, and his two houses Nos. 
11 and 12, Kensington Place, the whole 
iuhjeci to the payment of the mortgage 
debt of 2,900/., (borrowed on mortgage 
of the houses in Norfolk Crescent, by 
Richard Orchard, of whom he purchased 
the same,) to the representatives of the 
late Archdeacon Willes, or such part 
thereof, as should remain undischarged at 
his decease ; and subject likewise, to the 
annual ground rents reserved, and made 
issuing and payable to him out of the said 
several messuages unto Charles Currie 
Bickham (the plaintiff) and his sister Har- 
riet, as tenants in common in fee ; and as 
to the rest and residue of his real estates, 
and as to all his personal estate and effects, 
he gave, devised, and bequeathed the same. 



subject, nevertheless, to the payment of hit 
just debts, funeral and testamentary ex- 
penses, {except such debts as were therein 
excepted therefrom^ and the expenses 
attending the trusts thereof," to some of 
the defendants, and to the plaintiff upon 
the trusts thereinafter mentioned ; and in 
the declaration of trust as to the residuary 
estate, the testator made use of the words 
following : t. e. " And also my four mes- 
suages, Nos. 8, 4, 5, and 6, in Nelson 
Place, aforesaid, subject to the mortgages 
made on the said last-mentioned messuages, 
or such part or parts thereof as may re- 
main unpaid at my decease, and from the 
payment of which said mortgages, I hereby 
exempt my personal estate.** 

The testator died shortly after making 
his will, and after his decease, Harriet 
Bickham conveyed all her interest under 
the will to the plaintiff, her brother, abso- 
lutely. The bill was filed, for the purpose 
of having it declared by the Court, that 
the personal estate of the testator was 
liable to pay the two mortgages of 900/. 
and 2,000/., in exoneration of the three 
houses in Norfolk Crescent. Orchard was 
a man of no property, and from entries 
in the testator's account- books, which were 
read, and much commented upon in the 
course of the argument, it appeared that 
the testator had uniformly paid the interest 
on the mortgages. It was also proved that 
Orchard executed the mortgages and bond, 
without hearing them read or knowing 
their contents. 

2'he Solicitor General, Mr. Wilcox, and 
Mr. Piatt, for the plaintiff.— There is a 
complication in these transactions, which, 
at first sight, creates some difficulty, but on 
examination, there cannot be the slightest 
doubt as to the relation in which Orchard 
really stood to the testator. The motive 
which induced the testator to deal with 
this property in such an unusual manner, 
nowhere appears ; perhaps, as a solicitor, 
he did not wish to appear concerned in 
building speculations, but it is immaterial 
to conjecture his motive, since the recitals 
of the deed of 1820, in addition to parol 
evidence, abundantly and conclusively 
establish the fact, that he was throughout, 
the real owner of the property, and that 
the mortgages were made on his account. 
Both the mortgages being therefore the 
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debts of the testator, the rule of Uw k 
clear. The words of the devise^ " subject 
to the payment of the mortgage debt of 
2,900/m" are of no effect to exempt the 
personal estate from its primary liability* 
This was decided in Serk ▼. St. El&y (1), 
Gallon ▼• Hancock (2), and followed in the 
recent case of Kent ▼. Leeks {^), The 
only words in the will that can be consi* 
dered adverse to the claim of the plaintifl^ 
are these, " borrowed on mortgage of the 
houses in Norfolk Crescent by Richard 
Orchard, of whom I purchased the same." 
It may perhaps be said, that the testator's 
own description concludes the question* 
But that was merely his way of stating the 
transaction, and his misdescription cannot 
alter the nature of property. It is clear, 
that there never was, in fact, any purchase 
from Orchard. There is nothing in this 
will to furnish that strong evidence of in- 
tention which a court of equity requires to 
be expressed or clearly implied, before it 
will hold the personal estate divested from 
its usual course of applications — Ttut v. 
Lord Northwick (4). 

Mr. Tmney and Mr. Pigotf eontrd, 
submitted, that the testator*s intention was 
sufficiently shewn, that the devisees of the 
three houses should take them dwn onere, 
and that they must therefore be considered 
as legatees of a mere equity of redemption^ 
taking subject to the mortgage: that 
the testator had charged other property 
not comprised in the mortgages with the 
payment of the mortgage-money ; and this, 
combined with the express words of the 
devise, '* subject to the payment of the 
mortgage," shewed that he did not intend 
his personal estate to be applied in suck 
payment. That the testator had not in hi» 
account-books, charged himself, as between 
himselfand Willes, with the debt of £,900/., 
although he had given himself credit for 
payments of interest thereon. Much weight 
attached to the testator's own view of the 
subject, according to the description in 
his will; and a recital of a loan m a will 
binds legatees, except as to a clear mistake 
of &gare8^Rohinson v. Bransby (5). That 

(1) 2P. Wm8.aa6. 
(9) 2 Atk. 437. 

(3) 4 Law J. Rep. (ii.s.) Chanc. 111. 

(4) 4 Ves. 816. 
{b) 6 Mad. 348. 



it was highly important that the testator 
in the clause, where he charged his per- 
sonal estate with the payment of his debts 
with an exception, makes use of the words, 
" except such debts as are herein excepted 
therefrom." He did not use the word 
hereinaJUr, and thereby point exclusively 
to the express exemption contained in the 
subsequent part of the will, but, by using 
the word herein^ he had himself put a con* 
struction upon the former words in the will, 
'* subject to the mortgages," and shewed 
that by those words he intended to exone* 
rate his personal estate* The testator 
was himself a solicitor, and therefore fami- 
liar with the words herein^ kerdnbefore^ and 
kereinaftert which he had used accurately 
in his will, and so as to shew that he un«> 
derstood the proper force of these words. 

Hancox v. Abbey, 1 1 Ves. 1 79. 

BootU V. Blundell, 1 Mer. 193. 

7oiver v. Lord Rous, 18 Ves* ISSt. 

Waring v. Ward, 5 Ves. 670. 

Clutterhuck v. CUitterhuckf 1 Myl* & 
K. 15 ; s. c* £ Law J* Rep. (m.s.) 
Chanc. US* 

Bvarton v. Knowlton, 3 Ves« 107. 

Mr. Barlow, for the defendant CruttwelL 
The Solicitor General, in reply* 

April 24. — The Loao CbaiiOel£o1l.— > 
My difficulty in this case does not arise 
from any doubt that I entertain as to the 
rule of law upon the subject before^ me i 
but in discovering what real interest the 
testator had in the property in question, 
and whether the mortgage-debt waa in 
reality the debt of the testator. It appears, 
that the testator conveyed the building 
land to Orchard, sub^t to the payment 
of the fee farm rents, and that after thai 
conveyance, Orchard was the person ap- 
parently and ostensibly the owner of the 
land ; be raised monev upon it ; so far it 
would appear that the land was not Bow-* 
sher's, but Orchard's* Bowsher having 
again become possessed of the property 
by the deed of re-conveyance of 1820, 
by his will devises it by the description 
of the three houses in Norfolk Crescent, 
subject to the mortgages made by Orchard^ 
" of whom I purchased the same*" Thai 
would certainly shew that there might 
have been a debt of Orchard's upon thtf 
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property, fit the* time when the testator 
bought it ; but the evidence, which may be 
u$ed for the purpose of understanding the 
situation of the parties, satisfactorily shews 
that this was not the case. The recitals 
of the deed of 1890 clearly shew that Or-^ 
dutrd was merely a trustee for Bowsher. 
Now, if that deed did purposely misrepre- 
sent the nature of the transaction, (which 
is very unlikely,) Bowsher was a party to 
all the misrepresentation. A possible 
motive for the original conveyances haa 
been suggested, viz. that Bowsher being a 
solicitor, might not wish to appear engaged 
in building speculations ; but there could 
have been no reason, if Orchard had been 
really the borrower, for misrepresenting 
the fact in the deed of 1820. Besides, 
Orchard does not appear to have been 
ever possessed of property to any consi- 
derable amount. [His Lordship here 
read the recitals in the deed of 1820.^ 
The result is, that the entire transaction 
^aa Bowsher*s ; that he built the houses, 
and raised the money ; and that Orchard 
was a mere trustee, and agent for him. 
With respect to the largest mortgage, il 
appears to have been raised by Orchard, 
and further secured by a bond, in which 
Orchard appeared to be the principal, and 
Bowsher the surety. This was consistent 
with the intention of keeping Bowsher out 
of sight; but as between himself and Or- 
chard, he was the principal, and Orchard 
^ surety only. It ia said, that the ex* 
presaion, " of whom I purchased the same," 
is not consistent with the recitals of the 
deed ; and undoubtedly it is not strictly 
consistent ; but it is necessary to look at 
all the circumstances together, in order to 
ascertain what was the real history of the 
transaction, and the result of the investi" 
gatioa leaves no doubt upon my mind. 

I was, at first, somewhat staggered by 
the books, which contain no entry as to the 
bouses in Norfolk Crescent, until after the 
re-conveyance of 1 820 ; but on examina* 
tion, I find that the account of payments 
of interest, and other matters in respect of 
these houses, was carried on under another 
title — VIZ, the name of Orchard. Under 
this head, several sums of money advanced 
to Orchard appear; and it is impossible 
to suppose that they were lent to him. 
The books, therefore, thus explained, are 



not inconsistent with the deed ; and the 
result of the investigation leaves no doubt 
in my mind that the whole was the specu- 
lation of the testator. 

The question of law must therefore be 
looked upon, on the supposition that the 
mortgages were debts of Bowsher ; and if 
they were the debts of the testator, the 
question of law presents no difficulty at 
all, because the testator gives these three 
houses, and joins other property ; and 
the mortgage being on the three houses 
alone, he gives '' the whole, subject to the 
payment of the mortgage debt of S,900/., 
borrowed on mortgage of the houses in 
Norfolk Crescent ; and he gives all the 
rest of his real and personal estate, '* as to 
his personal estate, subject to the payment 
thereout of all his debts, except such debts 
as were therein excepted therefrom," to 
the defendants upon trust ; but he declar- 
ed, that the houses in Nelson Place should 
remain liable to the mortgages existing 
thereon, and from the payment of which 
mortgage monies he exempted his personal 
estate ; so that he gives one property sub- 
ject to the mortgage, but witliout anj 
directions exonerating his personal estate 
therefrom, and he gives the other mortgaged 
premises, subject to the mortgage affecting 
it, with an express direction that the per^ 
sonal estate shall not be called on to pay 
them ; and he bequeaths the residue of his 
personal estate, sublet to the payment of 
his debts, except such debts as were therein 
excepted therefrom, which amounts to a 
declaration in terms, that the personal 
estate shall pay all the debts, except those 
specially excepted. What are the excepted 
4ebts7 — why the mortgage on that pro-» 
perty, which was in Nelson Place, and 
is not in question in this cauae. It also 
appears, that both in the exception, and 
in the enumeration of the debta, from 
the payment of which the personal estate 
is exempted, the debts in question are not 
to be found. Then, what is found on the 
hce of the will with reference to the 
houses in question? They are given sub- 
ject to the mortgages* Norw, it is quite 
clear, that these words will not exienerate 
the personal estate. It is doing no more 
than subjecting the property to that which 
it was before liable to ; and it is a matter 
of decision,, that these words do not amount 
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to an exoneration of the personal estate, 
and that the party taking the property is 
entitled to an exoneration out of the per- 
sonal estate. , The effect of this clause is, 
to give an additional charge, and a further 
security to that which the mortgagee had 
before. What purpose the testator had in 
view does not appear ; and it is not im- 
probable, that he may have considered, 
that he was exonerating his personal estate. 
It has been supposed, that SirW. Grant, 
in the case of Hancox v. Abbey ^ spoke of a 
general charge in a manner favourable to 
the defendants. But the circumstances of 
that case were extremely different from 
this. That was not a devise of property, 
'* subject to a mortgage." I do not wish 
to be thought to doubt that decision — I 
am not called upon now to consider it ; but 
whether decided right or wrong, it does 
not touch the present case. There was a 
devise in trust to sell, and a devise of the 
property afler that operation had been 
performed. Sir W, Grant there referred to 
the facts before him, and did not lay down 
any general proposition. I cannot discover 
any motive the testator could have in 
charging additional property with the 
mortgage debts ; perhaps the houses were 
of less value than supposed, or the terms 
of friendship which subsisted between him 
and Archdeacon Willes may have induced 
him to give additional security ; but the 
Court cannot speculate upon what the 
testator really meant. The rules of the 
court have been relaxed, but still the 
burthen of shewing that the intention of 
the testator was to exonerate his per- 
sonal estate is thrown on those who claim 
the benefit of such an intention— it is 
no longer required that it should be ex- 
pressed, but a manifest intention in the will 
must still be shewn. The Court must be 
satisfied, from what the testator has said, 
that such was his intention. The ordinary 
distribution of property is not to be alter- 
ed, except an intention be so shewn ; and 
therefore, the party here seeking to alter 
the rules of distribution, must shew the 
intention on the facie of the will. Although, 
therefore, I may have great difficulty in 
reconciling some expressions of this will, 
yet I find no direction that these mortgages 
should be otherwise paid. It is said, that 
the testator has declared the mortgage is 



not his own debt ; but I am satisfied he 
knew that it wa« bis own debt. I must take 
him to have been conusant of the rules of 
law. He might, had it been really his in- 
tention, have said, that he did not intend 
his personal estate to pay these mortgages ; 
and if such had been his intention, I cannot 
suppose that he would have expressed it 
in the way he has, when a simple mode 
was at hand. 

The defendant admitting assets, decree 
according to the prayer of the bill ; the costs 
of all parties to be paid out of the personal 
estate. 



J- Ex parte prideaux. 



L.C. 

April 26. 

Bankrupt — Articled Clerk — Apprentice. 

An articled clerk to an attorney is not an 
apprentice within 6 Geo, 4. c. 16. s, 49. 

This petition came before the Lord 
Chancellor by way of appeal in a special 
case from the Court of Review. The sub- 
stance of the arguments used, will be found 
in the report of the hearing in the court 
below, under the name of Ex parte Fustell 

Mr, Bethellf for the appeal. 

Mr, Swanston and Mr, Bacon, contra. 

The Lord Chancellor. — The ques- 
tion in this case is, whether an articled 
clerk to an attorney is entitled to the 
benefit of the 49th section of the act 6 
Geo. 4. c. 16. By that section, it is enact- 
ed, *' That where any person shall be an 
apprentice to a bankrupt at the time of is- 
suing of the commission against him, the 
issuing of such commission shall be and 
enure as a complete discharge of the in- 
denture or indentures, whereby such ap- 
prentice was bound to such bankrupt; 
and if any sum shall have been really and 
bond fide paid, by or on the behalf of such 
apprentice to the bankrupt, as an appren- 
tice fee, it shall be lawful for the commis- 
sioners, upon proof thereof, to order any 
sum to be paid to or for the use of such 
apprentice, which they shall think reason- 
able, regard being had, in estimating such 

(1) 3 Mont & Ayr. 67; i. c. 6 Law J. R«p. 
(N.s.) Bankr. 34. 
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sum, to the amount of the sum m paid by 
or on behalf of such apprentice to the 
bankrupt, and to the time during which 
such apprentice shall have resided with 
the bankrupt previously to the issuing of 
the commission." Now, I am to consider 
whether an articled clerk can be treated 
as an apprentice within the meaning of the 
- section which I have read. In one sense, 
be may be called an apprentice^ the inten- 
tion being that he should learn the business ; 
bat the Court, in construing this act, must 
not go to the derivation of the word, but 
must consider whether the statute has put 
any particular meaning upon the word, or 
whether it was meant to use it in the or- 
dinary acceptation. The statute 5 Elia. 
e. 4, in sections 25 to 90, both inclusive, 
authorizes persons carrying on certain de- 
scriptions of trade therein mentioned to 
take apprentices, and the business of an 
attorney is not there specified. The first 
statute relating to articled clerks, is the ft 
Geo. ft. c. 2S. They are mentioned in 
many subsequent statutes, some of which 
have passed for fixing the stamps on their 
being articled, and others for regulating 
their duties. But all these statutes imply 
a distinction. Articled clerks are nowhere 
called apprentices. The regulations and 
stamps are always different. The Chief 
Judge refers to the Irish Stamp Act, 
55 Geo. 3. c. 78 ; but even that stetute, 
where it says, '* apprentices other than 
articled clerks," distinguishes rather than 
miites them ; and, moreover, it is open to 
the remark that the language of that sta- 
tute may be considered as laying down the 
meaning of words with respect to Ireland 
only. Upon the whole, it seems to me, 
that various sututes have given to the 
term "apprentice" a defined meaning, 
totally distinct from that of an articled 
clerk; and I ^ree with the opinion of his 
Honour the Chief Judge. Sir George 
Rose was at first of the same opinion, al- 
though he afterwards difllered. It is not 
probable that the legislature should have 
intended to extend the operation of this 
section to articled clerks, because attornies 
are not, generally speaking, within tha 
bankrupt laws. It would be a great deal 
to assume an intention on the part of the 
legislature, to provide for such a case as 
that now before me. It does not follow, 
that an attorney becoming bankrupt, must 
New Sbeibb, YII.— Chahc. 



lose all his business, and, therefore, the 
purposes for which this clerk was articled 
may still in some measure be answered. I 
should, however, be very glad, if I could, 
to relieve this gentleman from the situation 
in which he is placed, but I am clear that 
I cannot do so under this act. 

Judgment of the Court of Review 
reversed. 



28. J 



M.R 
Dec. 4, d ; > wood o. whitb. 
April 

Power — Specific Performance — Vendor 
and Purchaser, 

A testator devised his real estate, as to 
one-fifth part thereof to trustees, in fee, on 
trust, to pay the income to William for life, 
and after his death to convey it to his chil' 
dren, and as to another fifth, to apply the 
income towards the maintenance of the tes" 
tator's daughter, until she should be married, 
and then, if under twenty 'five, settle it in a 
particular way. The testator then gave to 
his trustees a power of selling the property 
'* during the continuance of the trusts by his 
wHl reposed;" William died, and the dmigh^' 
ter attained twenty^one, and married, but no 
conveyance had been made by the trustees : — 
Held, that the power of sale could not be 
then exercised, for though the trusts still 
existed, yet they did not exist in the way 
contemplated by the testator. 

The facts of this case are fully stated in 
the judgment of the Master of the Rolls, 
the question argued being, whether a power 
of sale was, under the circumstances, still 
existing and capable of being exercised, 
or whether it was void as being obnoxious 
to the rules against perpetuities. 

Mr. Pemberton and Mr, Forster, for the 
plaintiff. 

Mr, Tinney, Mr. E. Lloyd, and Mr. 
Braithwaite, for the defendants. 

The following cases were cited and 
commented on : — 

Trower v. Knightley, 6 Mad. 184. 
Biddle v. PerMns, 4 Sim. 185. 
Ware v. PolhUl, 11 Ves. ft57. 
Boyce v. Manning, ft Cr. & Jer. 884 ; 

s. c. 1 Law J. Kep.(N.8.)Exch. IftS, 

and ft Tyr. SftT. 
2B 
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Cox V. Chamherlainf 4 Ves. 6S\, 
Corder ▼. Morgany 18 Ves. 344. 

The Master of the Rolls. — This is a 
bill filed by the vendor against the pur- 
chaser of the estate in question for the 
specific performance of an agreement. The 
purchaser objected, that the plaintiff could 
not make a good title to the estate ; and 
the case is, that John Wood, by his will, 
dated the 2nd day of May 1816, afler 
giving a portion of his real estate and his 
household goods to his wife for life or 
widowhood, and charging an annuity of 
500/. for her benefit on the residue of his 
real estate, gave, devised, and bequeathed 
all his real and personal estate, subject to 
the interest therein which he had given to 
his wife, to his children — that is to say, 
one equal fifth part to his son John, his 
heirs, executors, administrators, and as- 
signs, and another equal fifth part to his son 
Henry in like manner, and another equal 
fifth part to his son Thomas Philpot in like 
manner, another equal fiflh part to his sons 
John and Henry, their heirs, &c., in trust to 
pay the income to his son William for life ; 
and after the death of William, to convey 
and assign the fifth part to the children of 
William as tenants in common, with a pro- 
viso for certain limitations over ; and he 
gave the remaining fifth part of his real 
and personal estate to his sons John and. 
Henry, their heirs, executors, administra- 
tors, and assigns, in trust, to apply the in- 
come thereof to the maintenance and sup- 
port of his daughter, until she should at- 
tain twenty-five years or be married; and- 
on her attaining twenty-five, if then un- 
married, to convey and assign the same 
fifth part to her, her heirs, executors, ad- 
ministrators, or assigns ; but if she should 
marry before that age, then with the ad- 
vice of the testator's wife, if living, to con- 
vey, assign, and settle the same in manner 
therein particularly mentioned. And the 
will contained a proviso, whereby the tes- 
tator declared, that it should be lawful for 
his sons John and Henry, and the survivor 
of them, and the heirs and assigns of such 
survivor, at any time during the lifetime 
or widowhood of his wife, or at any titne 
afterwards, during the continuance of the 
trusts, by his will reposed in them, with 
the consent and approbation in writing of 
his wife, under her hand, during her life- 



time or widowhood, and afterwards with the 
consent and approbation in writing of the 
person or persons for the time being in the 
possession of or entitled to the receipt of 
the rents and profits of the premises pro- 
posed to be sold, under his, her, or their 
hand or hands, or of their or his own au- 
thority, if such person or persons should 
be in his, her, or their minority, to seU^ 
dispose of, and convey all or any of the 
messuages, lands, tenements, hereditaments, 
and reid estates, as should be subject to 
such continuing trusts, and the fee-simple 
and inheritance thereof to any person or 
persons whomsoever, for such price or 
prices as should be deemed reasiuiable, 
and upon payment of the money arisix^ 
by such sale or sales, to sign and give 
proper receipts for the same, which receipts 
should be a sufficient discharge to the pur-s 
chaser or purchasers for so much of the 
purchase -money or purchase-monies as 
should be therein acknowledged or ex* 
pressed to be .received, and such purchaser 
and purchasers should not afterwards be 
answerable for any loss or misapplication 
of such purchase-monies ;'' and he stated 
his will to be, that the money arising by the 
sale should be subject to the. same trusts 
that were declared of and concerning the 
residue of his personal estate, or such parts 
or part thereof as to which the trusts be- 
fore declared should be continuing at the 
time of the sale ; and he appointed his wife 
and his sons John and Henry, executrix, 
and executors of his will. 

The testator died in the year 1820, leav- 
ing his wife and five children surviving 
him. After his death, his son Thomas 
Philpott, and his daughter Eliza, attaining 
twenty-one years of age, and William 
married and had issue. In June 181SS» 
Eliza being then twenty-three years of 
age, intermarried with Bernard Maynard 
Lucas, and on that occasion, a settlement 
was made by deed, dated the 6th of June 
1825, between Ann Wood, the widow, of 
the first part,\£liza Wood, of the second 
part, John and Henry Wood, of the third 
part, Bernard Maynard Lucas, of the fourth 
part, and John Wood, Thomas Philpot 
Wood, and the Rev. Thomas Burton Lu- 
cas, of the fifth part ; and thereby, after 
reciting the will, and that the testator's 
personal estate had been converted into 
money, and that no part of the real estate 
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had been sold, although it was expected 
and intended that the same should be sold 
at sach time or times as should be most 
convenient and proper under the power 
contained in the will, it was witnessed, that 
Eliza Wood, with the approbation of the 
parties of the first, third, and fourth part, 
bargained and sold to John and Thomas 
Philpot Wood, and Thomas Burton Lucas, 
all her part or share of the monies to arise 
by the sale of the testator's real estate, and 
of and in the security on which the same 
should be invested, and also of the monies 
consisting of the testator's residuary per- 
sonal estate on the trusts after mentioned, 
for the benefit of Eliza Wood, her intended 
husband and their issue ; and the estate, 
until sold, was to be subject to the same 
trusts. 

Of this marriage, there is not at present 
any issue. The son Henry died in 1826, 
having devised and bequeathed his share 
of the estate to his mother, Ann Wood, who 
died in 1 827, having devised and bequeath- 
ed the same to her sons John and Thomas 
Philpot; and William Wood has since died, 
leaving three infant children. In this state 
of things, and, by agreement, dated the 
lB7th of June 1835, John Wood, the surviv- 
ing trustee and executor, contracted to sell 
the estate to the defendant. No objection 
is made to the title to the shares which 
were devised to the sons John, Henry and 
Thomas Philpot ; but it is contended, that 
no title can now be made to the shares 
given to the son William, and to the 
daughter Eliza; those shares could only be 
told under the power given by the will ; 
and that power, it is contended, has ceased, 
or become incapable of being exercised. 

The power is to be exercised only during 
the lifetime of the widow, or during the 
continuance of the trusts by the will re- 
posed in the trustees. The widow is dead ; 
and it is said, first, that the trusts as to the 
shares of William and Eliza are not now 
continuing ; and, secondly, that if the trusts 
as to the shares of William are continuing, 
they are of a nature to last through a suc- 
cession of minorities ; that there is nothing 
to limit the period within which the power 
may be exercised ; and that it, therefore, falls 
within the rule of law against perpetuities. 
Upon the question, whether the trusts are 
continuing, I apprehend that we are to 
eonsider, not merely whether the trusts are 



performed, but whether they are continu- 
ing in the manner and under the circum- 
stances in which the testator intended them 
to be. They may be unperformed; and 
in that sense, being still to be performed, 
they may be continuing ; there may be an 
obligation on the trustees to perform them 
now ; but if events have taken place, on 
which they ought to have been performed, 
they are not continuing, in the sense in 
which the testator intended them to con- 
tinue ; and it does not appear to me, that 
the trustees, by omitting to perform their 
trusts at the time when they ought to per- 
form them, could at their pleasure prolong 
the time, during which a power depending 
on the continuance of the trusts is to be 
exercised. 

With regard to the trusts in this cause, 
the materifd facts are, that before the date 
of the contract, the testator's son William 
died, leaving infant children, and his daugh- 
ter Eliza married under the age of twenty- 
five years. As to the share of William, it 
was devised to the trustees, on trust to pay 
the rents and produce to William for his life, 
and from and immediately after his decease, 
to convey and assign the same shares to all 
and every the child and children of William, 
as tenants in common, equally to be divided 
among them, share and share alike, and 
their respective heirs, executors, adminis- 
trators and assigns, with a proviso, that if 
any one or more of such children should 
die under twenty-one years of age, without 
leaving issue, the part or share of him, her, 
or them so dying should go and be con- 
veyed and assigned to the survivor or other 
of them as tenants in common, and if all 
should die under twenty-one years of age, 
without leaving issue, the testator gave 
William's share to his other children. The 
trust, therefore, as to William's share, was 
intended to be performed on his death ; it 
was then that the conveyance was to be 
made to his children, with such contingent 
limitations over, as are described in the 
will. It does not appear that the infancy of 
William's children formed any obstacle to 
the conveyance being made at the time 
when the testator directed it to be made. 
A limitation might have been so framed as 
fully to accomplish the purpose which the 
testator had in view ; and if so, the trust 
ought to have been then performed, and 
it is not since continuing, unperformed in 
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the testator's intention, although it is still 
unperformed. 

As to the share of Eliza» it was vested 
in trustees, on trust for her until she at- 
tained the age of twenty* five years, and 
if then unmarried to convey it to her, hut 
if she should marry under that age, which 
was the event that happened, then the 
trustees were, immediately after the mar- 
riage, with the advice and concurrence of 
the testator's widow, to convey, assign, and 
settle all or such part of Eliza's share, as 
they, with the same advice and concurrence, 
khould deem proper, to such uses, and on 
such trusts for the benefit of Eliza and her 
issue, with such reasonable interest in fa- 
vour of her intended husband, as they might 
think proper, and to convey and assign 
the residue to Eliza, as she should appoint. 
And thus it appears, the trusts as to Eliza's 
share were to be executed on her marri- 
age. The conveyance and assignment were 
then to be made ; the trusts of the will were 
then to be completed ; and the trusts of the 
settlement were then to commence: and 
although this has not been strictly done, 
and the trusts of the will in some respects 
have not been performed, yet it does not 
appear that they are continuing, as the tes- 
tator intended them to continue. And it 
appears to me, as to the shares of both 
William and Eliza, that the continuance of 
the trust at the present time arises not from 
the directions of the testator's will, or from 
his intention, but from an omission on the 
part of the trustees to follow strictly the 
directions which he has given: 1 am of 
opinion, that the trust now existing is not 
a continuance of the trusts intended by the 
will, as reposed in the trustees by the tes- 
tator; and, therefore, not a trust during 
the continuance of which the power may 
be exercised. I think, therefore, that the 
power is at an end, by the determination of 
the trusts, as intimated by the testator; and 
such being my opinion, it is not necessary 
for me to consider the other very impor- 
tant question, which was argued in this 
case, as to the validity of the power, on the 
supposition that the trusts were continuing. 

Tinder the circumstances stated, I am, 
therefore, of opinion, the plaintiffs are not 
entitled to a specific performance of this 
agreement, and that the bill must be dis- 
missed, with costs. 



} 



BOTS 0. TEAPP. 



V.C. 

April 23. 

FubUcaiion—tOth Order, ISS9—3 ^ 4 
Will. 4. c. 94. s. IS^CoHstructian. 

By 3^4 WiU. 4. c. 94, U is dkrecUd, 
thai all appUeaiions for enlarging pMka- 
tion, ^c, shaU be heard and detemnned by 
the Master f with liberty to either party to 
appeal to the Court from the Master's order : 
— Heldt that the parties may apply to the 
Court, where the Master, on such an appU' 
cation, has made no order. 

An application being made to the Master 
to enlarge publication, he was prevented by 
illness from attending, and made no order. 
The time for passing publication having 
expired — 

Mr. Koe moved to enlarge publica- 
tion. 

Mr. Stuart objected, that the Court 
could not entertain the application, as by 
the d & 4 Will. 4. c. 94. s. IS, it is enacted, 
*'That the Master shall hear and deter- 
mine all applications for enlarging publi- 
cation." Since that act, the Court can 
only interfere by way of appeal from the 
order made by the Master. Here, the Mas- 
ter had not determined the matter, and no 
order had been made by him. 

The 20th order, December 1858, was 
cited. 

The VicB Chancellor. — I cannot com- 
prehend for what useful purpose this appli- 
cation is opposed, because it caimot affect 
Mr. Stuart's client. I think, that it would 
be a very narrow construction to hold, 
that the Court could not interfere in this 
case. If an application be made to the 
Master, and he makes no order, the not 
making an order is as much the subject of 
appeal, as the making an order which is un« 
satisfactory to the parties. An application 
was here made to the Master to enlai^ 
publication; the parties were at liberty 
to make such an application, they attended, 
and the Master exercised no judgment on 
the matter ; being unwell, he did not attend. 
Now, it appears to me, that the non-making 
of an order for such a reason, is as much the 
subject of appeal as if the Master had 
attended and had assigned a reason fornot 
making any order. I think it better to give 
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the same construction, where the Master 
has made no order, for the reason here 
stated, as if he had not made an order, 
because according to his judgment he 
thought he ought not to make one. 



..} 



LUCAS 0. BOND. 



L.C. 

April 28. 

Vendor and Purchaser, 

A testator directed his executors to invest 
a sum of tO.OOOLf and pay the interest to 
his wife for Ufe ; and after her death to pay 
5^,000/., part thereof amongst the children of 
J. L. living at the death of the widow. The 
plaintiff, being one of the two children of 
«/. L,,putupfor sale hy public auction what he 
described tobe \fiiiOl, principal money, part 
qf 20,000^. principal money invested in con* 
sols. The defendant became the purchaser ; 
€snd the plaintiff by an indenture, which re- 
cited the will, investment, and purchase, as* 
signed 1,000^ sterling, part of the legacy 
of 20,000/. At the death of the tenant for 
Ufe, the 1,000/. tn consols were worth 1 ,^%Qk : 
^^Held, on appeal, affirming the decision of 
the Master of the Rolls, that the defendant 
was entitled to the whole 1,420/. 

The circumstances of this case will be 
found in 6 Law J. Rep. (n.s.) Chanc, 259. 
The plaintiff appealed from the decision 
of the Master of the Rolls. 

Mr, Tkmey, Mr, G, Richards, and Mr, 
MaUns, for the plaintiff, contended, that, 
from the use of the word sterling, and 
from the form of the covenants for title, it 
was clear, that the intention of the plaintiff 
was to sell, and that of the defendant was 
to buy the exact sum of 1,000/. sterling. 
That under the covenants, the plaintiff 
would have been liable to make up any 
deficiency, had the price of consols fallen, 
as he covenanted, that the sum of 1,000/. 
should become payable. That the plaintiff, 
by his first application to the trustees, had 
shewn what he himself believed to be the 
nature of the transaction ; and that if the 
legal effect of the assignment was contrary 
to the intention of both vendor and pur- 
chaser, it was a case for equitable relief. 

Mr, Wigram and Mr. G, rurii^ appeared 
for the respondents ; but — 



The Lord CnAHCBLLoa (without hearing 
them) said, that this was a very clear case. 
The manifest intention to be collected both 
from the particulars of sale and from the 
deed of assignment, was to sell absolutely 
the whole interest of the plaintiff, and, con- 
sequently, the defendant was entitled to the 
fund in its state of investment. He did not 
agree that the plaintiff would have been 
liable to make good 1,000/. sterling, in 
case there had been a deficiency. 

As to the costs of the appeal, his Lord- 
ship said, he was clearly of opinion, that 
there was no reasonable ground for the 
appeal, and he thought the plaintiff was 
fortunate in not having been ordered to 
pay costs below. He must, therefore, 
dismiss this appeal, with costs. 

Appeal dismissed, with costs, • 



..{ 



HOARS V, JOHNSTONE. 
HOARE V. CAMPBELL. 



M.R. 
April 80. 

Practice, — Evidence, 

In an inquiry before the Master, the par-' 
ties proceeded on affidavit : — Held, that the 
plaintiff could not use the answer of one 
defendant, as an affidavit against another 
co-defendant. 

In this case, Mr. Campbell and Mr. 
Macqueen were two co-defendants, but 
sSter the answer of the latter had been put 
in, the bill was dismissed, as against him. 
At the hearing, certain inquiries were di* 
rected, and in the Master's office the par- 
ties agreed to proceed on affidavit, and the 
Master had permitted the plaintiff to use 
the answer of Macqueen in the way of an 
affidavit, as evidence against Campbell. 
One of die exceptions to the Master's re- 
port was on the ground that this evidence 
had been improperly admitted. 

Mr, Pemberton and Mr. Beavan, in sup- 
port of the exception. 

Mr, Kindersley and Mr, Elderion, contra. 

The Master of the Rolls. — The last 
of these exceptions which has been argued 
upon the present occasion, relates to the use 
which was made of the answer of the defen- 
dant, Mr. Macqueen, in the Master's office; 
and the question is, whether it is legal evi- 
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dence to be used upoD such an occasioii. 
Now, certainly, there is no rule more dis* 
tinct 88 to evidence than this, that it 
ought not only to be evidence in a matter 
in issue between the parties, but it ought 
to be the evidence of a person, disinterested^ 
and giving it for the purpose of declaring 
the truth upon the occasion on which it 
is adduced. Now, the answer is an an- 
swer which is put into the bill filed by the 
plaintiff against the defendant in the cause, 
for the purpose of maintaining his own in- 
terest as against the plaintiff. It is put in 
as his defence to the demand made against 
him by the plaintiff, and states no more 
than that which, according to the advice 
he receives, applies to that particular pur- 
pose. It is put in for the purpose of pro- 
moting his own interest, not for the purpose 
of declaring the truth as a disinterested 
witness between two other parties, who 
are in contest together ; and on that ground, 
and on that ground alone, I am of opinion 
that the answer is not legal evidence, to be 
used for the purpose for which it was used 
in the Master's office. 



,} 



LORD ST. JOHN V, BOUOHTON. 



v.c. 

April 30. 

Trust— Limitations— Act S 4* 4 Will. 4. 
c. 27, Construction of. 

What is a svjgUsieWt acknowledgment under 
3^4 Will. 4. c. 27. to prevent a debt charged 
on land being prejudiced by the lapse of time. 

When an estate is devised, subject to the 
payment of debts, the acknowledgment of the 
trustee is suffideni to prevent the operation 
of the statute^ and the acknowledgment of 
the cestui que trust is not essential. 

An acknowledgment^ signed m initials by 
an agent of the trustee, held sufficient. 

In the year 1802, the testatrix, Lady St. 
John became bound on a bond for pay- 
ment of S22/. to certain persons now re- 
presented by the petitioners. 

In 1804, she made her will, by which 
she directed all her own just debts to be 
fully paid, and she devised all her planta- 
tions in the island of Grenada, which 
formed the whole of her real estate, to 
Bennett and Townsend, in fee, upon trust 



to sell, and in the first place to discharge 
the incumbrances affecting the same; and 
subject thereto, on the trusts thereinafter 
mentioned; and she bequeathed all her 
personal estate to the aforesaid trustees, 
upon trust in the first place for the pay- 
ment and satisfaction of all her debts, and 
then in the discharge of her legacies ; and 
her residuary real and personal estate, she 
bequeathed for the benefit of her son. Lord 
St. John, and his children ; and she ap- 
pointed her trustees and her son executors 
of her will. 

The testatrix died in the year 1805, and 
her will was afterwards proved by the three 
executors. 

Bennett died in 1814, Lord St. John the 
son in 1817, and Townsend thus became 
the sole executor and trustee. The testa- 
trix's estate was, at the time of her death, 
heavily incumbered; and the debt of the 
petitioners remaining unpaid, they made 
application to the trustees for the payment 
thereof; and, in answer to one of such 
applications, in October 1811, Townsend 
stated, '' That there was little prospect of 
her debts being paid for many years ;" and, 
in 1816, one of the petitioners wrote to 
Townsend, giving him notice of the bonds 
remaining unpaid, and in 1817 Wollaston 
again wrote to Townsend, and stated, 
'* That he had been requested to ascertain 
whether the claim previously made was in 
proper order, or whether it would be ne- 
cessary to take any legal steps, in order 
that the claim might be liquidated;" and, 
in October in the same year, Townsend 
wrote in reply, ^* That the notice formally 
given was fully sufficient for every legal 
purpose, and that he hoped in a very few 
years that her ladyship's debts would be 
fully paid." In the year 1828, another of 
the petitioners wrote to Townsend to in- 
quire, when it was probable that the bond 
debts due to the petitioners would be 
liquidated ; and, in answer to such inquiry, 
Townsend, by a letter, dated the 1st of 
March, 1828, said, ''Be assured I shall 
be happy to discharge the bonds of the late 
Mr. Aubert (being the bonds in question) 
as soon as it is in my power, and of which 
I will give you or Mr. Wollaston the earliest 
notice. Should you visit Clifton, I shall 
be glad to give you any further information 
on this subject. A severe attack of gout 
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in the hand obh'ges me to employ an ama- 
nuensis." This letter concluded thus: — 
*' I am, Sir, &c., 
" For Thomas Townsend, 

"L, T." 

On Townsend's death, in 1824, a suit 
was instituted for the appointment of new 
trustees of the will of Lady St. John; and 
the present defendants were appointed 
new trustees, and the real estates were 
conveyed to them in August 1826, upon 
the trusts of the will. At that time, the 
incumbrances affecting the. real estate had 
not been paid off. A creditors' suit, for 
the administration of the assets of the tes- 
tatrix, was subsequently instituted ; and the 
usual decree was made in June 18d8. The 
Master made his report of the debts in 
November 1886, in which the debt of the 
petitioners was not included, in conse- 
quence of their having neglected to go in, 
before the day peremptorily fixed by the 
Master. 

After the decree on further directions, 
the petitioners presented their petition, 
stating the above circumstances, which 
were verified by affidavit, and seeking to 
be allowed to prove their debts against the 
assets. The question argued was, whether, 
under the circumstances, the debt was 
barred by the statute 3 & 4 Will. 4. c, 27.* 

Mr. Temple and Mr. W. R. ElUt, for 
the petitioners, contended, first, that the 
case was not within tlie statute, which, they 
argued, did not apply to cases of trust — 
Phillipps V. Munnings ( 1 ) : that if the act did 
apply, the time did not begin to run till after 

* By the 40th lection of which act it if enacted, 
"That after the laid 3l8t of December 1833, no 
action, suit, or other proceeding shall be brought 
to recover any sum of money secured by any mort- 
gage judgment of lien or otherwise, charged upon 
or payable out of any land or rent at law or equity, 
or any legacy, but within twenty years next after 
a present right to receive the same shall have ac- 
crued to some person capable of giving a discbarge 
for or release of the same, unless in U>e meantime 
some part of the principal money, or some interest 
thereon, shall have been paid, or some acknow- 
ledgment of the right thereto shall have been given 
in writing, signed by the person by whom the 
same shall be payable, or his agent, to the person 
entitled thereto, or his agent, and in such case no 
such action, or suit, or proceeding shall be brought 
but within twenty years after such payment or ac- 
knowledgment, or the last of such payments or 
acknowledgments, if more than one was given." 

(1) i Myl. k C. 309. 



lSft6 \ for, at that time, the incumbrances oik 
the estate had not been paid off, and the first 
trust was for payment of these incum- 
brances : that the decree in the creditors' suit 
was before the passing of the act in question, 
and the petitioner's claim was under the 
decree — Stemdale v. Hankinson {2). Se- 
condly, that the acknowledgment was suf- 
ficient to take the case out of the statute, 
being made by the sole executor and trus- 
tee, and, therefore, that the points which 
arose in Putnam v. Bates (3), and Atkins v. 
Tredgold{4f\ did not arise. They also 
cited Janes v. Scott (5), 

Mr. Barber and Mr. Bacon, contra.— 
Phillk)ps V. Munnings has no application 
to this case. 

[The Vic£ Chancellor intimated,, that 
since the statute, trusts were not excepted.] 

The acknowledgment is not sufBcient« 
for, in order to take a case out of the sta- 
tute, it must be signed by the cestui que 
trust, or the party interested — learn v. 
Lewis (6) ; and the signature in this case is 
not sufficient, not being the signature of 
the party himself; and the signature *' L. T." 
by initials, is not a signature by a party 
duly authorized. — Dickensonv. Hatjkld{7), 
Upton V. HiU(S). 

The Vice Chancellor said, that if the 
acknowledgment by a surviving executor 
was not sufficient, it would be a great in- 
justice. If, for instance, the cestuis que 
trust were infants, it would be impossible, 
according to such a doctrine, to give an 
acknowledgment which would take the case 
out of the statute ; and the result would be, 
that a suit must, under any circumstances, 
be instituted, where, from the state of the 
assets, the debts could not be immediately 
paid. He considered, that, in this case, 
there had been an acknowledgment within 
the statute, and the decisions under Lord 
Tenterden's act did not apply. A trustee 
may admit, but such admissions do notim- 

(2) 1 Sim. 393. 

(3) 3 Russ. 188. 

(4^ 2 B. & C. 23 ; s. c. 1 Law J. Rep. K.B. t88. 

(5) 1 Russ. Ac Myl. 255 ; since rerersed by the 
House of Lords, August 1838 ; s. o. 2 Law J. Rep. 
C P 67 

(6) 4 M. & P. 1 ; a. c. 6 Bing. 349; 4 C. & P. 
173 ; 8 Law J. Rep. C.P. 95. 

(7) 5 C. & P. 46 J s. c. 8 Law J. Rep. C.P. 95. 

(8) 12 Moo. 9. 
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pose a personal liability to pay. All that 
the statute required was, that the person 
who represented the estate should give 
some acknowledgment. 

The petitioners were, therefore, allowed 
to go in before the Master on the usual 
terms* 



..} 



RUSSELL V, BUCHANAN. 



v.c. 

April 21. 

Practice. — Petition — Costs. 

Objections to the Master's report on tax* 
ation of costs, are properly taken by petition. 

In this case the petitioner, Mr. Buchanan, 
had been employed as the solicitor of the 
plaintiff*. By the decree, the costs of all 
parties had been directed to be paid ; and 
the plaintiff*, in 1836, ceased to employ 
the petitioner, who obtained an order for 
the taxation of his bill of costs. The 
Master, in the course of the reference, had 
taken into consideration matters which the 
petitioner contended he was not authorized 
in doing, and he therefore presented this 
petition for liberty to except to the Mas- 
ter's report. 

Mr. Knight Bruce and Mr, Bagshawe 
took a preliminary objection to the form 
in which the petitioner had attempted to 
question the correctness of the Master's 
report, contending, that it ought to have 
been by exception, and not by petition. 

Mr, Wakefield, Mr. Jacob, and Mr. H. 
Clarke, contrii, contended, that the peti- 
tioner was right in the course he had 
adopted, and that it had been the constant 
practice, since the time of Lord Hard- 
wicke, to object to the Master's report as 
to costs, by petition. The case was argued 
at great length, and the following cases 
were referred to — 

Skip V. Harwood, Seton's Decrees, 335. 

Pitt V. Mackreth, 3 Bro. C.C. 321. 

Holbecke v. Sylvester, 6 Ves. 417. 

Lucas V. Temple, 9 Ves. 300. 

Purcell V. M'Namara, \% Ves. 166. 

Brodie v. Barry, 1 J. & W. 470. 

Fenton v. Crickett, 3 Mad. 496. 

Ex parte Leigh, 4 Mad. 394. 



Shewell v. Jones, ft S. 8t S. 170 ; s.c 
3 Russ. 522 ; 3 Law J. Rep. Ch. 54. 

Chennell v. Martin, 4 Sim. 340 ; s. c 
9 Law J. Rep. Chanc. 208. 

Jenkins v. Briant, 6 Sim. 609 ; s. c. 

3 Law J. Rep. (n.s.) Chanc. 169. 
Drever v. Maudesley, 7 Sim. 240 ; s. c. 

4 Law J. Rep. (n.s.) Chanc. 162. 
Alsop v. Lord Oxford, I Myl. & K. 

564; s. c. 2 Law J. Rep. (n.8.) 
Chanc. 174. 
The Attorney General y. Brown, 1 Myl. 

& K. 567. 
2 Smith's Practice, p. 388. 
And see Stocken v. Dawson, 5 Law J. Rep. 
(n.s.) Chanc. 123. 

The VicB Chancellor, after referring 
to the order made by Lord Hardwicke, in 
Skip V. Harwood, and after adverting to 
the other cases cited during the argument, 
said — The cases ofAlsop v. Lord Oxford 
and The Attorney General v. Brown are of 
no other importance than that, in the former 
case, a petition was presented for the ob- 
taining a review of the Master's report on 
his taxation of costs, and no objection was 
raised to that mode of proceeding ; in the 
second case, the application was by mo- 
tion, and Lord Lyndhurst. said, that *'in 
his opinion a motion was not the proper 
course," thereby adopting the argument of 
the Attorney General, that a petition was 
the proper course. The objection to the 
enormous costs in the case of The Skinners* 
Company v. the Irish Society, which was 
before me, was also by petition (1) ; and 
in the paper of petitions, at the very time 
when the present case came before me, 
there was a petition for a similar purpose ; 
and it appears to me, that after Lord Hard- 
wicke has expressly made an order on pe- 
tition, and after so much has been said 
and laid down by succeeding Judges, as- 
serting that a petition was the proper 
course, and considering that petitions have 
been so common for that purpose, I must 
overrule the objection in this case, and the 
petition will therefore remain to be heard 
on the merits. 

(1) Vice Chancellor, December 1836, and Ja- 
nuarj tl, 1837. 
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MACKIMNON V. PEACH. 



CunttUalive Legacy 



; — Dying without Issue. 

Bequest of plate to two legatees^ to be di» 
vided between them share afid share alike^ 
and upon the denuee of either without lawjtd 
issue, then the share of her dying to go to 
the othtr^ One of the legatees Med in the 
lifetime of the testator i-^Held, that the 
other was absolutely entitled to the whole. 

A testator having two daughters^ ^(tve, 
by Ids wHl^ to each of them^ an annutty of 
2002. a year for her separate use; he after^ 
wards expressed himself thus: "beUeving 
that ZtStOOL a year will be si^fficientfor my 
dear daughters^ together with the use of my 
house and Jvrmturey I direct the resiaue to 
be hweeted; should the lease and furniture of 
my house be soldt the yearly income of my 
daughters^ so long as they remain unrnar-' 
ried, is to.be made up to 2,500/." One of 
the daughters afterwards dkd^ and the tes- 
tator by a eodicilt gave to the surviving 
daughter *^ a further sum of 1002. a year in 
adds^on to the 2002. » the 3002. to be for her 
separateuse; and being most amaous to secure 
her oomfart and happiness^* he gaee her a 
New Sekiei, VIL— Chanc. 



further sum of 1,0002. /or lifstfor the inam- 
tenance of herself, establishment^ and family^ 
out of respect to the memory of the testator^ s 
wife:— Held, that the gift of the 2,3002. 
was a gift in joint tefuincy, and that the 
surviving daughter was entitled to two lega^ 
cies q/* 2,2002. a year and 1,0002. a year. 

The questions in this case arose upon 
the construetioii of the will of Charles 
Mackinnon, esq. The testator, at the date 
of his will, had two daughters, the plaintiff 
and her sister Maria Sophia ; and by his 
will dated the 22nd of March 1831, after 
giving and devising all his worldly estate 
or property to his trustees, upon the trusts 
thereinafter mentioned, the testator thus 
expressed himself: "I request that my 
plate and plated ware, together with the 
pearls and other articles in my possession, 
may be divided between my dear daugh- 
ters Maria Sophia and Sophia Jane, share 
and share alike; and upon the demise of 
either of them without lawful issue, then 
the share of her so dying shall go to her 
sister, and failing of my said dear daugh- 
ters and their lawful issue, the said plate 
and plated ware, pearls, and other articles, 
are to be sold, and the proceeds or sale 
value is to be in the meantime laid out as 

2F 
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a part of my estate in the established par* 
liamentarj funds of Great Britain. The 
lease of my house in Grosvenor Place, to- 
gether with its furniture and fixtures, are 
to be sold to the highest bidder, at the 
option, of my daughters, and the proceeds 
or sale value thereof^ is likewise to be laid 
out in the parliamentary funds, or in free* 
hold lands, as hereinafter mentioned." By 
the sixth clause of his will, the testator 
charged his estate, monies, and effects for 
the sole and separate use and benefit of 
each of his daughters, independently of 
her husband, for the term of her natural 
life, with the sum of ftOOl. sterling yearly, 
to be settled upon them before marriage, 
and he directed the said annual sum of 
200/. should on no account be subject to 
the controul or disposition, or to the debts 
or engagements of her husband. 

In the seventh clause, he expressed him- 
self thus: "Believing that St,^OOL a year 
will be sufficient for the use of my dear 
daughters, together with the use of my 
house and its furniture, I direct the yearly 
saving or residue of the dividends, interest, 
or profits or rental of my monies and 
estates to be yearly or half-yearly laid out 
in trust in purchasing stock in the parlia- 
mentary funds of Great Britain, and the 
interest or dividends arising from such 
purchases, are to be also yearly or half- 
yearly invested in the purchase of govern- 
ment stock, and to become a part of my 
estate or principal. Should the lease and 
furniture of my house be sold, the yearly 
income of my daughters, so long as they 
remain unmarried, is to be made up to 
fi,500h a year, payable half-yearly." 

In the eighth article, the testator directed 
his money and effects to be, within five 
years after his decease, invested in the 
purchase of two separate and clear inde- 
feasible lands or hereditaments of equal 
value, or nearly so, to be entailed for ever, 
upon his two daughters respectively, and 
upon the sons of their bodies, and the 
heirs male of such sons. And he directed, 
that if either of his daughters should die 
before marriage, or within five years after 
his demise, only one estate should be pur- 
chased ; and if either should die without 
lawful issue, her estate or shares were to 
go to her surviving sister, and upon the 
survivor'ft death, to go to her lawful issue : 



and there was a gift over on failure of 
issue of both daughters. 

The daughter Maria died in June 1833, 
and on the 14th of September 1833, the 
testator made a codicil to his will, in which 
he expressed himself as follows : — ** 1 do 
hereby bequeath to my dear daughter 
Sophia Jane, in my said will named, the 
Juriher sum of 100/. a year^ in addition to 
the 200L therein stated, which sum of 
300/. is to be settled upon my said dear 
daughter, before her marriage, and for her 
sole and separate use;" he then proceeded 
as follows : — " Placing every confidence 
in my said daughter, and being most anxious 
to secure her comfort and happiness, I also 
particularly will and desire, that out of 
the annual rent, interest, and dividends 
accruing fVom my estate, monies, and 
efiects, the further turn of 1,000/. sterlings 
be paid to her yearly, during the term 
of her natural life, for the maintenance of 
herself, establishment, and family ; and her 
receipt shall be a sufficient discharge fi>r 
the same; the said sum of 1,000/. to be 
paid half-yearly to my said daughter, out 
of respect to the memory of my beloved 
wife, and my angelic daughter Maria." 
He then desired certain specific articles 
might be considered as heir looms. 

Mr, Pemberton and Mr. Renshaw, for 
the plaintiff, contended, that the plaintiff*, 
the surviving daughter, was entitled to the 
plate absolutely, and (it appearing that 
the income of the testator's estate did not 
exceed that amount) that she was entitled 
to two annuities, of 2,200/. a year and 
1,000/. a year. 

Mr. Tinney and Mr* Beavan^ contra, 
contended, that the gift of the plate to the 
daughters, ** to be divided between them," 
created a tenancy in common, and that the 
ffift over, upon the demise of one without 
lawful issue, was void, as it was to take 
effect upon an indefinite failure of issoei 
and that consequently one-half would be 
undisposed of, and fall into the residue. 
That if the gift over were void in the first 
instance, the circumstance of the death of 
one of ihe daughters in the testator's life- 
time, would not make it good. They also 
contended, that the annuities to the plain- 
tiff were substitutional, and not cumulative. 
That the gift of the 2,200/. to the daugh- 
ters, was by implication only, and could 
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not be obnttrued as a joint gift, so as to 
survive to the plaintiff: that on the con- 
struction of the will taken alone, each of the 
daughters would be entitled to half of the 
2,200/. a year, of wbich 200/. a year was 
to be settled for their separate use, and con- 
sequently, that each of the daughters would, 
taking under the will alone, be entitled to 
100/. a year for her separate use, and a 
further annuity of 900/. a year, making in 
the whole 1,100/. a year for each. That 
the effect of the codicil was to increase the 
200/. a year to dOO/. a year for her sepa- 
rate use, and to increase the 900/. a year 
to 1,000/. a year, so that on the whole the 
plaintiff was entitled to 1,200/. a year only. 

ilfr. RickardSf for trustees. 

Mr. Pemberton^ in reply, contended, 
that as to the plate, the will speaking, not 
from its date, but at the death of the tes- 
tator, when one of the daughters had died 
without issue, the gift over would take 
effect, and if not, then that it was undis- 
posed of by the will, and would belong to 
the plaintiff as sole next-of-kin of the tes- 
tator. That the legacies being different 
in amount, and being given for a different 
motive, and as *' further sums/' were cumu<* 
lative. 

The Master of tHS Rolls. — In this 
case, two questions arising upon the con- 
struction of the will of Mr. Charles Mac- 
kinnon, were reserved for consideration : 
first, whether the pliaintiff was entitled to 
the share of plate, and" certain specific arti- 
dea which were in the first instance be- 
queathed to her sister ; and secondly, what 
amount of income the plaintiff was entitled 
to receive out of the annuid interest and 
dividends of the testator's estate. [His 
Lordship af^er stating the terms of the gift 
of the plate and other articles, proceeded :] 
— The gift is to two, to be divided between 
them, share and share alike, and if both 
had survived the testator, they would h^we 
been entitled as tenants in common. As 
one died in the lifetime of the testator, 
her share in one sense lapsed ; it lapsed as 
to her, and could not be claimed by her re- 
presentatives. But in the event of either 
daughter dying without lawful issue, (and 
in this case the deceased daughter died 
unmarried,) her share is given to her sister, 
that is, to the survivor of the two daugh- 



ters ; arid, I am of opinion, that the cir- 
cumstance of the deceased daughter having 
died in the lifetime of the testator, does 
not prevent the gift over to her sister taking 
effect; and consequently the plaintiff is 
now entitled to the whole of the plate, 
plated ware, and other articles comprised 
in the clause of the will I have referred to* 
And for this conclusion, Norihetf y. But' 
bage(l). Willing y. Batne (2), Humphries 
V. Howes (8), and other cases, are a suffi- 
cient authority. 

[His Lordship read the sixth, seventh, 
and eighth clauses, and proceeded] — 
. Although, in the last clause, the tes- 
tator has contemplated the event of one 
daughter dying within five years afler 
his death, that is, within the time during 
which the accumulations of income were to 
be made, he has not in his will expressly 
stated what income the surviving daughter 
was to have during that period ; and upon 
the will, it appears to me, that during the 
five years, he intended the two daughters 
and the survivor of them to have an income 
of 2,200/. a year, together with the house, 
or an income of 2,500/. a year without the 
house. At the end of five years, a distinct 
estate was to be purchased for each daugh- 
ter and her issue, and on her marriage, a 
separate income of 200/. a year was to be 
secured to her ; many contingencies might 
have occurred which are not provided for ; 
but, in this state of things, one of the 
daughters died, and in his codicil he has 
first stated, that the separate income to be 
secured to the plaintiff, the surviving 
daughter, on her marriage, should be in- 
creased from 200/. to 800/. a year, and then 
he proceeds, '* Placing every confidence," 
8rc.— [His Lordship here stated the latter 
part of the codicil.] It has been suggested, 
that the 1,000/. thus given by the codicil, 
was intended as a substitution for the pro- 
vision made by the will for the two daugh- 
ters, and that the expression, "further 
sum of 1,000/.," meant a sum in addition 
to the 800/., directed to be secured to the 
separate use of the plaintiff on her mar- 
riage. It does not appear to me, the words 
admit of this interpretation. I think, the 

SI) Precedents in Chancery, 47]. 
«) 3 P. Wms. 113. 

(3) 1 Rasa. & Myl.6S9) B.C. 8 Law J, Rep. 
Chanc. 165. 
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sum directed to be secured for the sepa* 
rate use of the daughter^ is to be secuored 
in reference to a marriage in contemplation, 
and by arrangement to be made before 
the marriage, and that in the meantime it 
remains part of the general income, or of 
the sums given or intended for the main- 
tenance of the daughter before the mar- 
riage. The annual sum of 2,200/. was in- 
tended by the will for the maintenance of 
the two daughters while unmarried; it 
was given in terms to make it a joint in« 
terest or benefit : and in one event con- 
templated by the testator, the death of a 
daughter within five years, he has in his 
will shewn no intention to reduce it, snd 
in the codicil he introduced a gift of a fur- 
ther sum of 1,000/. to his surviving daugh- 
ter, for the maintenance of herself, esta- 
blishment, and family, by words which 
express his confidence in her, and his 
anxiety to secure her comfort ; and he sub- 
joins to them, words by which he attributes 
this further provision to respect for the 
memory of his deceased wife and daughter. 
There is a considerable difficulty in con- 
struing this will and codicil in a manner 
that is quite satisfactory. On the whole, 
it appears to me, the effect is to give to 
the plaintiff, out of the income of the tes* 
tator's property, 1,000/. a year, in addition 
to the 2fiOOL a year, intended for herself 
and sister, if the sister had survived ; that 
if there should be any surplus after pay- 
ment of the two annual sums of 2,200/» 
and 1,000/., the same was to be accumu- 
lated ; that the testator's estate, together 
with the accumulation, was, at the end of 
Bve years from his death, to be invested 
in the purchase of lands to be settled as in 
the will mentioned ; and, that the plaintiff 
from the end of five years, will be entitled 
to the whole income, and provision is to 
be made on her marriage, for securing to 
her 800/. a year for her separate use. Al- 
though the testator has directed the further 
sum of 1,000/. to be paid to her yearly 
during the term of her natural life, snd 
her receipt to be a sufficient discharge for 
the same ; yet it does not appear to me to 
be consistent with the other provisions, 
that this is to be made a separate payment 
after the expiration of five years, or after 
the marriage of the plaintiff. After the 
expiration of five years, the investment 



which gives the plaintiff the whole iocomei 
is to.be made. 

^ote.— All the casei on the subject of cnmulotire 
and Bubfltitational legacies, will be found chroDo- 
legically arranged in a note to Wray v. Field, 6 
l£id. 303. The oases which hare ainee ooooircd, 
are, Mackensie «• Mackenxie, 2 Raaa. S6S ; Wraj 
V. Field, ibid. 257 ; Lord v. Sutcliffe, 2 Sim. 275 ; 
Wataen «. Keed, 5 Sim. 431 ; Grarea v. Hicks, 
6 Sim. 391, a.o. 4 Law J. Rep. (n.8.) Chane. 239; 
Brine v. Ferrier, 7 Sim. 549 ; The Attorney Gene- 
ral V. George, 8 Sim. 138, a. o. 5 Law J. Rep. (11.1.) 
Chanc. 330; Guy p. Sharp, 1 MyL & K. 589; 
Manning v. Thesiger, 3 Myl. & K. 29, a. o. 4 Law 
J. Rep. (na) Chanc. 285. 
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L.C. 

May 26 

Costs — Taxation — Counsel. 

Under a reference to the Afaster to tax 
costs as between solicitor and cUent^ he dis^ 
allowed the fees to two out offiee counsel^ who 
appeared at the hearing: — HeU that the 
Master was right. 

At the hearing of this cause, three coun- 
sel within the bar, and two juniors, ap- 
peared on the same side. Under a refer- 
ence to tax costs as between solicitor and 
client, the Master refused to allow the fees 
paid to the two juniors, and a petition was 
presented against the Master's decision in 
that respect. 

Mr. knight Bruee^ in support of the pe« 
tition. — The case was one of great diffi- 
culty, and there was a great interest at 
stake. The junior counsel lyere indispen- 
sable ; and the resultof the cause depended as 
much upon them as upon the leaders, llie 
question is, can the solicitor recover these 
fees from his client? if so, they ought to 
be allowed in costs as between solicitor and 
client. 

The Lord Chavcbllor. — Ido not take 
that view of it. The parties are favoured 
in being allowed the fees of three leading 
counsel. Have fees to five counsel ever 
been allowed in any case ? It is impossi- 
ble for me to say, that the Master was 
wrong. 

Petition dismissed^ with costs. 
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PER&T 0. WALKBB. 



May 24, dl. 

Pauper Cause — Notice of Malum. 

It is not necessary that the notice qfmo' 
turn of a pauper skouid be signed by his six 
clerk. 

The plaintiff, in this case, sued in/omUt 
pauperis ; and having persiHially opened a 
motion — 

Mr. O, Richards objected, that he could 
not be heard, as the notice of motion had 
not been signed by his clerk in court. He 
cited Oardiner v» — (1). 

The Master of thb Rolls ordered the 
motion to stand over, in order to inquire 
as to the practice. 

May 31. — The Master of the Rolls 
said, that he had inquired into the practice ; 
that as there had never been any general 
order on the subject, the plaintiff was en- 
titled to be heard on his notice of motion. 



M.R. \ DAVIDSON 0. THE KAR- 

June 9; July 9./ chioness of hastimos. 
Practice. — Service of Process. 

Semice of process at the house of a de* 
fendani in England, who was at the time 
residing in Sc<aland, held good service. 

Personal service of the order nisi for a 
sequestration on the defendant in Scotland^ 
is good service, on which to found the order 
for a sequestration. 

The biU in this case was filed on the 
15th of December 1837, and on the 18th 
of January 1888, a clerk of the plaintiff's 
solicitor, served the letter missive, and an 
oflSce copy of the bill, " by delivering to 
and leaving with the servant of the defen- 
dant, at her dwelling-house, situate at Ken- 
sington, in the county of Middlesex, the 
original letter missive, the copy of the 
petition, and order thereon, and the office 
copy bill, and, at the same time, producing 
to the servant, the original petition and 
order thereon ;** the defendant not having 

(1) 17 Vm. 387. 



entered her appearance to the bill, the 
derk, on the 5th of February 1888, served 
her with a subpoena, by delivering to and 
leaving with the defendant's servant, at her 
dwelling-house at Kensington aforesaid, 
a true copy of the said subpoena. 

On affidavit of this service, an order 
was made on the 24th of February 1888, 
for a sequestration of the defendant'^ 
estates, until she should appear to the bill, 
and the Court should make order to the 
contrary, " unless the said defendant, having 
personal notice thereof, should, within 
eight days after such notice, shew unto this 
Court good cause to the contrary. The 
defendant being resident in Scotland, the 
order nisi, for a sequestration, was perso- 
nally served upon her, at heir residence in 
Ayrshire, on the 21st of March ; and this 
service having been verified by affidavit, 
the order tusi for a sequestration was, on 
the 18th of April, made absolute, and the 
sequestration issued (1). 

Mr. Kindersley and Mr. G, Richards 
now moved to set aside the orders of th^ 
24th of February and 18th of April, for 
irregularity, with costs. 

Mr. Pemberton objected, that the defen- 
dant being in contempt, and not having 
appeared, could not be heard without first 
entering a conditional appearance — Da-' 
niePs Practice, 667. 

The Master of the Rolls, afler con- 
sulting the registrar, said, he conceived 
the practice to be to enter a conditional 
appearance with the registrar, which would 
not prejudice the defendant, if this appli- 
cation succeeded. 

The motion stood over, and came on 
on a subsequent day. 

The application was supported by the 
affidavit of the defendant, which was as 
follows : — 

**That she lefl England for Loudoun 
Castle, in the county of Ayr, in Scotland, 
on the 1 1th of September 1 887 ; that Lou- 
doun Castle aforesaid was her residence ; 
and that she had continued to reside at 
Loudoun Castle aforesaid, without intermis- 
sion, from the said 11th of September 
1887 to the time of swearing her affidavit; 

(1 ) See ante, p. 186. 
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that 8h0 had no preient intention of re- 
turning to England, but permanently to 
reside in Scotland ; tbat she did not leave 
England to avoid the service of the pro-^ 
cess of this Honourable Court, and was, 
according to the law of Scotland, a domi- 
ciled Scotchwoman." 

On the other hand, an affidavit was 
made by the clerk of the plaintiff's solici- 
tor, who stated, " that he, on the S2nd of 
December 1897, attended at Noel House, 
Kensington, in the county of Middlesex, 
the residence of the defendant, the Mar- 
chioness Dowager of Hastings, when he 
saw a servant of the defendant at the 
house, who stated, that such house was the 
residence of the defendant, who was then 
in Scotland, where she would remain for 
some months ; that on the 1 8th day of 
January last he again attended at Noel 
House, when he there saw a servant of the 
defendant, who stated that the said house 
was the residence of the defendant, the 
Marchioness DoWager of Hastings, who 
was in Scotland, but was expected to re- 
turn in the month of March then next ; 
and the servant then also stated, that he 
had orders to forward all letters and en- 
closures to the defendant, and would s6 
forward the letters missive, which depo- 
nent then left; that on the 5th day of 
February last he attended at Noel House 
aforesaid, and then saw there another ser- 
vant of ihe defendant, who also informed 
him that the said house was the residence 
of the defendant, who was then in Scot- 
land, where she usually wept for some 
months in the ,year, and that she was ex- 
pected to return, but not until after the 
month of March thenr next, as she was 
then unwell ; and that the papers previ- 
ously left by him, the deponent, meaning 
thereby the said letter missive, and the 
office copy bill, had been forwarded to the 
defendant ; be thereupon left, with the ser- 
vant last named, at the house, the sub- 
pcena mentioned in his affidavit, sworn in 
this cause on the 2drd of February last, 
and such servant said that the subpoena 
would be forwarded that day or the next 
to the defendant, the Marchioness Dowa- 
ger of Hastings." 

Mr, Kindersley and ilf r. O, Richards con- 
tended, that the service of the letter mis- 
sive and subpcena at Kensington was not 



ffood service, that not b^ng at the time 
the habitual residence of the defendant ; 
and secondly, that the service of the order 
nm, out of the jurisdiction, was also irre- 
gular, no special order having been ob- 
tained for that purpose under the 2 & 9 
Will. 4. <?. $3. 

Mr. Pemberton^ contra, submitted, that 
service at the defendant's house, when 
upon her own servant, was valid; and 
secondly, that the object of the order mil 
Was merely to give personal notice to the 
defendant, and that the terms of this 
order had been strictly complied with. 
See Thomas v. tfte Earl of Jersetf^ % 

Myl. & K. 398 ; and 
Robihson v. ElUm^ 4 Law J« Rep. (hiS.) 

Chanc. 197. 
Hasluck V. Stewarit 6 Sim. 321. 
M' Master v. Lmnax, 52 M. & K. 32; 
s. c. 4 Law J. Rep. (jv.s.) Chanc. 28. 
Camerm v. Cameron^ ibid. 289 ; s. c. 

ibid. 
Godson v. Coohi 7 Sim. 519; s.'c 6 
Law J. Rep. (n.s.) Chanc. 829. 

The Master or thb Rous. — ^This was 
an application to discharge an order for a 
sequestration issued against the Marchio- 
ness of Hastings. [His Lordship detailed 
the circumstances.] There are two irre- 
gularities alleged : first, in the service of 
the subpoena; and secondly, in the service 
of the order nisi. If the first be irregulari 
all the subsequent proceedings are irregu- 
lar, and ought to be set aside; but any 
irregularity in the service of the order niWi 
would only invalidate the order absolute* 
Lady Hastings has made an affidavit ; she 
says— [His lordship stated it]. — ^This affi- 
davit is not contradicted, but it is extra- 
ordinary that she should have been advised 
to make it; she does not deny the &ct8 
stated on the part of the plaintiff, that 
Noel House belonged to her, that her ser- 
vants lived there, that the information they 
gave to the clerk was true, that she actually 
received the letter missive, &c. ; all these 
facts are uncontroverted by the affidavit 
of the defendant* 

By the general rules (2), a subpoena is 
well served by leaving a copy thereof^ 
with the indorsement, at the house of the 

(9) 5tb Order, December 1833. 
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defendant, and producing the original sub- 
poena ; and I am of opinion, that in this 
case the service of the subpoena was regu- 
lar ; and I have been informed, that it has 
been the constant practice to issiie process 
of contempt on such service. The order 
nisi was therefore regularly obtained, and 
by the terms of it, it was to be made ab- 
solute, unless the defendant having per- 
sonal notice thereof, should, within a limited 
time, shew cause to the contrary. In this 
case, the defendant had personal notice of 
the order, and did not shew cause why it 
should not be made absolute ; but the ob- 
jection is, that she was served with no- 
tice at a place out of the jurisdiction of the 
Court. In cases where a defendant is out 
of the jurisdiction,, the plaindlT is not 
bound to go out of the jurisdiction for the 
purpose of giving formal notice of the 
order, but, that the ends of justice should 
not be defeated, the Court will order ser- 
vice at the dwelling-house of the defendant 
to be good service ; and if in this case the 
plaintiff had applied for substituted ser- 
vice, it would have been granted (d). The 
defendant having a dweuing-house within 
the jurisdiction, but bemg temporarily ab- 
sent, there is every probability that a no- 
tice given there would be communicated 
to the defendant ; and the Court may at- 
tribute to the party personal knowledge of 
the process: but where there is really per- 
sonal notice, it may be asked, what would 
be the advantage of resorting to substi- 
tuted service? I thought tlmt authorities 
might be found. Service of an order 
msi for. sequestration on a defendant, the 
object of which was to give notice, differed 
materially from the service of writs and 
process, to which the act 2 & d Will. 4. 
c d36. applied. Under all the circum- 
stances, I think the service of the order 
mti was not irregular ; but, considering that 
no authority on this point could be found, 
I am desirous of affording the defendant an 
opportunity of appearing ; and therefore, 

(3) The personal service of the order nisi for a 
■equestration may be dispensed with, if the defen- 
dant keep within bis house, or eannot be served 
persoDallyt'bv application to the Court, grounded 
upon an affidavit stating the fact, which, if it be 
deemed satisfactory, service by leaving the order 
nisi at defendant's dwelling-house will be substi- 
tuted instead of personal service.— Hiade*s Chano. 
Prac. p. 96. 



upon payment of costs, and putting m her 
appearance, the further execution of the 
writ may be stayed. 



;.} 



UACDONALD 0. BRTCK* 



M.R. 
July 8. 

Will — Construction — Maintenance. 

A testator gave the residue to an infant 
on his coming of age, and failing him over; 
and he directed the income to be applied for 
the maintenance^ education, and benefit of the 
truant, as his executors should judge mast 
advantageous for him. The infant died under 
twenty^one: — Heldf that he was not entitled 
to the whole income which accrued during his 
life, but to so much only, as had been applied 
for his benefit in his lifetime. 



This case will be found reported, ante, 
p. 179. The terms of the will of the tes- 
tator, Robert Shawe, which are applicable ' 
to the point reported, were as follows: — 
** Lastly, the residue of my property I will 
and bequeath unto Robert Shawe, the 
eldest son of the aforementioned Peter 
Shawe, for his sole use and benefit, upon 
the said Robert Shawe *& coming of age; 
failing him, to the next male child procre- 
ate of the body of the aforesaid Peter Shawe 
lawfully begotten, who shall attain the 
age of twenty-one years ; failing the male 
children of the said Peter Shawe lawfully 
begotten, to the aforementioned legatees, 
or the. survivor or survivors of them in 
equal proportions — namely, Misses Anne 
Margaret and Elizabeth Macpherson, and 
Mrs. Christy Grant, Mrs. Isabella Macdo- 
nald, Mrs. Mary Macdonald, and Mrs. 
Anny Maclean, all daughters of the afore- 
mentioned Lewis Macpherson, Esq., of 
Dalraddy, North Britain, their respective 
shares to be at their free will and disposal: 
and whereas, the aforesaid Robert Shawe, 
the residuary legatee named by this will, is 
now under age, I do constitute and appoint 
my aforesaid executors, Francis Duncan 
and Alexander Bryce, and the survivor of 
them, guardians and guardian of the said 
child during his minority; and my will is, 
and I do direct, that they do apply the 
dividends . arising from ,the property be- 
longing to me, which may remain^ after 
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paying the different legacies, and settiqg 
apart a lufficient sum for the payment of 
the annuities hereinbefore bequeathed, to- 
gether with my funeral expenses (my debts 
being all paid) to the maintenance^ educa- 
tion, and ben^t of the said chUd, as they 
shall judge most advantageous for him ; and 
in the event of his death before his reach- 
ing the age of twenty-one years, I do also 
constitute and appoint the said Francis 
Duncan and Alexander Bryce, and the 
survivor of them, to be guardians and guar- 
dian of the male child lawfully begotten of 
die said aforesaid Peter Shawe^ who may 
succeed according to the before-recited 
disposition in this my last will and testa- 
ment, with power to the said Francis 
Duncan and Alexander Bryce, and the 
survivor of them, as guardians and guar- 
dian, to apply the dividends aforesaid to 
the purposes above mentioned." 

The testator died in April 1812, and 
Robert Shawe, the son of Peter, died in 
August 1814, an infant of the age of eight 
years. It appeared, that the income of the 
residue which accrued during the life of 
Robert Shawe the infant, amounted to 
1,5^03^., of which, 186/. only had been ap- 
plied towards his maintenance. A claim 
was now made on the part of the personal 
representatives of Robert Shawe to. the 
surplus income which accrued between the 
death of the testator and that of Robert 
Shawe the legatee : this claim was resisted 
by the residuary legatees of the testator. 

Mr. Stuartt for some of the next-of- 
kin of the testator, contended, that there 
was no absolute gift of the dividends 
to the infant, but a direction only to 
apply what might be necessary for his 
maintenance ; and that the remainder would 
only have vested with the residuary es- 
tate in the infant on attaining twenty-one; 
and, secondly, that if the legatees were 
entitled to the interest, it should be com- 
puted from one year from the death of the 
testator only — Douglas v. Cimgrm>e{l). 

Mr, Tinneyt Mr, Mylne, and Mr. Ro- 
fnilly, for parties in the same interest. 

Mrm Spurrter, for the executor. 



(1) 1 K6M. if 4; 1.0. 6 Law J. Rep. (Nji.) 



Mr. KoCf for the representatives of the 
infant, Robert Shawe, contended, that 
during his life, from the tinoe of the 
death of the testator, he was absolutely 
entitled to the dividends on the residue of 
the estate. That a vested interest in the 
capital was given, subject only to be di- 
vested in the event of Robert Shawe dying 
under twenty-one. That there was an ex- 
press direction to apply the dividends on 
the residue for the baiefU of this child, 
which was equivalent to a gift of the in- 
come. He contended al^o, that the interest 
was payable immediately on the death of 
the testator, and was not suspended until 
a year after his decease: he cited Deatie v. 
Test {ft). 

Mr^ Siuartf io reply. 

The Master of the Rolls. — I do not 
think I need trouble you on the construc- 
tion of this will. Robert Stewart was not 
entitled to more than what was actually 
appUed for his maintenance, education, and 
benefit,recollecting that this wasagift of the 
residue, and that the testator intended to give 
the residue to Robert Shawe on his attaining 
twenty-one. There is a gift to Robert 
Shawe on his attaining the age of twenty- 
one ; and there is a durection to apply the 
dividends arising from the property .(after 
the necessary deductions made from the 
IHToperty) for the maintenance, education, 
and benefit of Robert Shawe. As to so 
much of the dividends not so applied, it 
constituted a portion of the residue, to 
which Robert Shawe would have been enti- 
tled if he had attained twenty-one ; but the 
testator says, failing this, it is to go to the 
next male child of Peter Shawe, and so on 
to the next, with limitations over. I thinkt 
on the peculiar wording of this will, thai 
the dividends which were not applied for 
the maintenance, education, and benefit of 
the child, or which ought not properly to 
have be^ applied for the maintenance, 
education, and benefit of the child, (for no 
doubt the executors could not deprive him 
of any benefit which he ought to have,) 
constituted a portion of the residue, and 
are subject to the gift over of the residue. 

(9) 9 Vm. 146. 
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M.R. \ 
May«4. / <^^^« «• h^"*«- 

Nem Orders^ 1 8^7 — Pradke — Dtmurrtr. 

Tk€ smi had been ccmmcmced prevwus i« 
the orders ef Ud7; imeo/ihe defmimie 
t^terwarde filed a demturreTf m»d set it damn 
mi ike RqUb z-^Held, /Aol the orders o/US7 
did nal gwe U> the pkunlifeuch a right of 
eeketkig hiseourit us torender iheproceedmg 
^ihe dtfcndant wregidar. 

This bill had been filed previous to the 
<»rdeir« of 18^7 ootaiog iBto operejtkui» but 
no special order on nerits had been made* 
One of the defendants had lalely tiled a 
tlemnrrer to the hill, and set it down at the 
Rolb, 

, Mr. ElderUm» on behalf of the plaifttiO; 
now moved to discharge that order for 
irregMiarity, and io take ihe demnrrer off 
the file, contendiflg, that if the demurrer 
were heard at the Rolls* it would prevent 
the* plaintiff setting down his cause to be 
lieard before the Vice Chnncellor; and 
that it was not intended by the new ordesrs 
•to take away from the plauitiff his right of 
selecting his court. That the defendant 
iMight tnei«lbre to have applied to the 
|>laintiff« to elect an which court he would 
liave his cause beard ; and on the plaintiff 
JBaking default* the defendant might then 
llftf« appUed to ihe Court, 

Mr. PetnberUmt for ihe defendant, was 
not,calledonby — 

The MAaT<& aw thb Rolm* who said, 
.he dbd not see any reason for dischaijgiiig 
.the order ; it was the same aa before the 
4)ew orders oame into operation* when the 
^Mendaat might seit down the demurrer in 
which court he pleased. The new orders 
liid not aJflK»ct that right ; but ordered, that 
-when the case had h^ heard on demurrer* 
«r on the merits* a psrty should not after- 
wards be at liberty to -carry the cause to a 
Judge who was unacquainted with the cir- 
cumstances of the case. 



V.C. 

June 7. 



} 



NICHOLSON V» XNAFF. 



New SsaiM, Vil.— Cranc. 



Practice. — Injunction — Benefice — Lapse. 

Where the subject of litigation was ihe next 
presentation to a Uving then vacant^ the bishop 
M wAof e diocese it woe situate was restrained 
from instituting, ^c, and from taking ad- 
vantage of any lapse pending the proceed^ 
ings. 

On an appUcationfor a special infumetiont 
the ansmer of the defendant and the affidavits 
m support of the application were filed the 
same day: — Held, that the affidavits were 
admissilde in support of the motion. 

The object of this suit was to obtain a 
decree for the specific performance of a 
contract* for the sale of the right of next 
presentation to a living, the performance 
of which was resisted by the vendor* the 
living having in the meantime become 
vacant by the death of the incumbent. 

Mr. Knight Bruce and Mr. Beaeanf on 
behalf of the plaintiff, moved for a special 
injunction to restrain the vendor from pre* 
senting any clerk to the rectory, other than 
the clerk of the plaintiff^ and to restrain 
the bish(^ *'from instituting, collating, or 
causing to be inducted any clerk other than 
the clerk to be nominated by the plaintiff 
to the said rectory or church* and from 
taking advantage of any lapse pendiog the 
proceedings in this suit," 

The affidavits in support of the motion* 
and the defendant's answer, having been 
filed the same day* — 

Mr. Jacob and Mr. James Parker ob- 
jected to the affidavits being used; but — 

The Vice Chancellor said* that be 
could not give priority to either ; and that 
the affidavits might* consequently, be used. 

Mr. Flather^ on behalf of the bishop, in 
whose diocese the living was situated, ob- 
jected to that part of the motion which 
sought to restrain the bishop from taking 
advantage of any lapse, urging that the 
Court ought not to interfere with his legal 
rights in case of a lapse; but— 

The Vice Chancellor said* it had 
always been a matter of course to restrain 
2G 
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the bishop pending the litigation ; and he 
granted the injunction in the terms of the 
motion. 

Nate — In the case of Barbour v. the Duke of 
Marlborough, at the RoIU, 23nd June 1838, Mr. 
Plather raised the same point ; but Lord Langdale 
orerruled it, and enjoined the Bishop of Oxford 
item instituting any person except the nominee of 
the plaintiff to the living of Woodstock. 



4£ 9iu4Ma^ fusei r/^ 



R. ^ 

\ 10. 3 



EYRE 0. MAR8DEN. 



M 

June 
July 9 

Thellusson Act — Construction — Convert 
sion — JVill — Costs — Heir-at-law and Next- 
of' kin — Accruer. 

The Thellusson Act^ which prohibits the 
accumulation of property beyond a certain 
period, does not operate to alter any ditpo^ 
sition made by a testator, except only his 
direction to accumulate. Striking thai out, 
everything else is left as before ; and all the 
other directions in the will as to the time of 
payment, the substitution of interest, or any 
contirfgencies, take effect unaltered hy the 
statute. 

A testator gave certain annuities out of 
his residuary estate to his three children, 
**and requested the surplus of the annual 
income to be applied in accumulation of the 
capital of his property, for the beneft of his 
grandchildren ;" and after the death of the 
survivor of his three children, he directed the 
residue to be divided amongst his grand- 
children then living : — Held, that the direc- 
tion for accumulation, exceeding twenty-one 
years from the testator'' s death, was void 
under the 1st section of the Thellusson Act, 
and iliat it did not come within the exoep" 
tion of the ^nd section : — Held aho, that 
the void accumulations did not belong to tfie 
residuary legatees, but that they were undis- 
posed of. 

The testator having directed his trustees 
to convert his real and pergonal estate into 
money, when they should think proper, and 
to accumulate the income : — Held, tlmt such 
part of the accumulations arising from the 
converted real estate, as was void under the 
Thellusson Act, belonged to the heir-at-law, 
and not to the next-of-kin. 

A gift over amongst the survivors of a 



class of individuals, — Held, under the etr* 
cumstances, to apply not only to original^ but 
accrued shares of a fund. 

A suit to administer hit estate having 
been rendered necessary by the form of the 
wiUqfa testator, who had blended hit real 
and personal estate into one common fund, 
the costs of the suit were directed to be ptud 
pro ratd, 6^ the heir and personal represen' 
tatives, out of accumulations devolved to them, 
in consequence of the directions to accumulate 
having partially exceeded the limits pre- 
scribed by the statute, 

Joseph Wildsmith, the testator in the 
cause, by his will, dated the 11th of Janu- 
ary 1804, after giving a life interest in a 
part of his estates to his servant, Mary 
Nicholson, gave to his trustees all his free- 
hold and leasehold land, and all other 
estates whatsoever, *' upon trust that they, 
his said trustees, or the survivors or sur- 
vivor of them, or the heirs, executors, or 
administrators of such survivor, should at 
any time or times after his decease, wlien 
they or any of them should think proper, 
sell, dispose of^ and convert into money, all 
or any part of his real and personal estate, 
and invest and ptace out upon security tfa^ 
money arising therefrom, after payment of 
his debts, funeral and testamentary ex* 
penses, and the costs and charges attend- 
ing the execution of his said will, and 
should receive the rents, interest, and an- 
nual produce of his said real and personal 
estate, until the sale thereof, for the pur- 
pose of raising the annuity and weekly 
payments thereinafter by him bequeathed ;" 
and after giving a power to his trustees, if 
they thought fit, of carrying on his busi- 
ness in manner thereinafter mentioned, 
he gave some directions for carrying on 
his trade, and gave a weekly sum of one 
guinea to each of his sons, Joseph and 
Benjamin, for their lives, and an annual 
sum of 54/. \Zs. to his daughter, Elisa* 
beth Eyre, which annual and weekly pay* 
ments he directed to be made by his trus- 
tees, out of the rents, issues, and annual 
profits of the estates ; and he then proceed- 
ed as follows : ** The surplus of such an^ 
nual income, (if any,) / request, may be ap" 
plied in accumulation of the capital of my 
property, for the belief I of my grandchildren. 
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Mid from and after the death of my said 
children* Joseph Wild smith, Benjamin 
Wildsmith the elder, and Elizabeth Eyre, 
and the longest liver of them, upon trust 
that they, my said trustees, or the survivors 
or survivor of them, or the executors or 
administrators ofsuch survivor, do and shall 
sell and convert into money all such part of 
my estate and effects as shall not consist of 
specie, and from time to time call in and 
receive the money, which shall be placed 
out up<m . security as aforesaid, and pay; 
distribute, and divide the same, afVer de- 
ducting tlie expenses of performing this 
my willy and the legacies hereinafter men- 
tioned, unto and amongst all and every my 
grandchildren. who shall be living at the 
time of my decease, equally share and 
share alike, save and except the share of 
Francis Maceroni, one of the children of 
my late daughter, Mary Ann Maceroni, 
deceased, one moiety or half-part of 
whose share of my estate and effects, I 
give and bequeath to his brotlier, George 
Maceroni, in consideration of the benefit 
derived by the said Francis Maceroni from 
the will of my late brother, Benjamin Wild- 
smith. And I do will and direct, that tlie 
shares of such of my said grandchildren as 
shall be under the age of twenty-one years, 
at the time of the decease of the survivor 
or longest liver of my said children, shall 
be placed out or continue upon security, 
and the interest thereof shall be applied in 
the maintenance of my infant grandchil- 
dren during their respective minorities ; 
and in case any of my said grandchildren 
shall die before his or their share or shares 
of my estate and effects shall become pay- 
able by virtue of this my will, leaving law- 
ful issue, then such issue shall be entitled 
to the share or shares which his, her, or 
their deceased parent or parents would 
have been entitled to, if then living ; but 
in case of the death of any of my said 
grandchildren without leaving issue, before 
be, she, or they shall become entitled to 
receive. his, her, or their share or respec- 
tive shares of my said estate and effects, 
in manner aforesaid, then I give and be- 
' queath the share or shares of such deceased 
grandchild or grandchildren unto and 
equally among my surviving grandchildren, 
to be paid at the same time and in the same 
manner as be/ore menti^tnedf touching the 



original share or shares of my said grand- 
children. 

The testator died on the 1 9th of Octo- 
ber 1 804. He had ten grandchildren then 
living, two of them were the children of 
Mary Ann Maceroni, a deceased child of 
the testator. The parents of the other eight 
were living, and were the children of the 
testator's children, Joseph, Benjamin and 
Elizabeth, to whom he had given the weekly 
payments and annuity by his will. Eliza- ' 
beth Eyre was the survivor of the testator's 
children, and she died on the 9th of April 
1834. Of the ten grandchildren living at 
the testator's death, five were living at the 
death of Elizabeth Eyre, and were now liv- 
ing — namely, Francis Maceroni and George 
Maceroni, Mary Ann Smith, John Peter 
Wildsmith, and James Eyre. The other five 
— namely, Mary Ann Cousins, Catherine 
Wildsmith, Benjamin Wildsmith, Joseph 
Wildsmith, and Elizabeth Rumsay, died in 
the lifetime of the daughter Elizabeth. 
One of them, Catherine Wildsmith, died 
without leaving issue living at the time of 
her own death, and the remaining two — 
namely, Mary Ann Cousins and Elizabeth 
Rumsay, died leaving issue, namely, The- 
resa Maria Cousins and Thomas Ramsay, 
who were living when they respectively 
died, but not living at the death of the 
testator's daughter Elizabeth. 

Several questions were discussed in this 
case : — first, whether the directions to ac- 
cumulate beyond twenty-one years, after 
the death of the testator, was or was not 
void under Uie Thellusson Act (1) ;— -se- 

(1) The 39 & 40 Geo. 3. c. 98. enacU, "That 
no person or persons shall after the passing of this 
Act, bj an^ deed or deeds, surrender or surrenders, 
will, codicil, or otherwise soever, settle or dispose 
of any real or personal property, so and in such 
manner that the rents, issues, profits, or produce 
thereof shall be wholly or partially accumulated for 
any longer term than the life or fives of any such 
grantor or grantors, settlor or settlors, or the term 
of twenty*one years from the death of anj such 
grantor, settlor, devisor, or testator, or dunng the 
minority or respective minorities of any person or 
persons who shall be living, or m ventre $a mere at 
the time of the death of such grantor, devisor, or 
testator, or during the minority or respective mino- 
rities only of any person or persons who, under the 
uses or trusts oi the deed, surrender, will, or other 
sssurances, directing such accumulations, would, 
for the time being, if of full age, be entitled unto the 
rents, issues, and profits, or the interest, dividends, 
or annual produce, so directed to be sQcui^ulaled j 
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eondly, if it was void, then, whether 
under the terms of tliis act, which directs 
the accumulation to go and be received by 
the persons who would be entitled thereto, 
if the accumulation had not been directed, 
the void accumulations belonged to the 
residuary legatee, or were undisposed of 
by the will; and if so, then thirdly, whether 
by the directions to the trustees to sell, 
there had been a conversion of the real into 
personal estate ; or in other words, whether 
that part of the void accumulations which 
had arisen from the real estate belonged to 
the next-of-kin, or whether it belonged to 
the testator's heir-at-law ; — fourthly, whe- 
ther the share of Catherine Wildsmith, who 
died under age, in the lifetime of Elisabeth 
Eyre, was distributable amongst all the 
other grandchildren and their representa- 
tives who survived her, or amongst such 
of them only as survived Mrs. Eyre ; — 
fifthly, whether the great-grandchildren, 
Thomas Rumsay and Theresa Maria Cou- 
sins, who did not survive Mrs. Eyre«were 
entitled to stand in the place of their pa- 
rents; — sixthly, whether that part of the 
share of Mrs. Cousins, which acca-ued to 
Catherine Wildsmith, passed to her per- 
sonal representative on her death, or went 
over together with her original share ;— ^ 
iieventhly, whether the gift of half of the 
share of Francis Maceroni to George ap- 
plied to his accrued share, as well as to 
his original share. 

Mr, Kindersfey and Mr. Bichner, for the 
plaintiff, Mary Ann Smith, contended, that 
the accumulations beyond twenty-one years 

snd in erery case where atty aeemnnlation shall he 
directed otherwise than as aforesaid, sii6b directiona 
shall be null and void, and the rents, issues, profits, 
and produce of such property so directed to be ac« 
cumulated, shall, so long as the same shall be di- 
tected to be accumulated, contrary to the provi* 
sions of this Act, go to and be received by such 
person or persons as would have been entitled 
thereto if such accumulation had not been directed." 
Section 3. ''Provided always and be it enacted, 
that nothing in the Act contained shall extend to 
any provision for payment of debts of any grantor, 
aettlor, or devisor, or other person or persons, or 
to any provision for raising portions for an^ child 
or children of anv grantor, settlor, or devisor, or 
any child or chifdren of any person taidng any 
interest under any such conveyance, settlement, 
or devise, or to any direction touching the produce 
of timber or wood upon any lands or tenements, but 
that all such provisions shall and may be made and 
given as if this Act had not passed." 



were void under the 1st secti<Mi of the act 
in question, and that the case did not come 
within the exception of the tnd section ; 
that such accumulations'were undisposed 
of; that there having been a conversion of 
the realty into petwatl estate, by the di- 
rections to self, tlie whole belonged to the 
testator's next-Of-icfci (9) ; and, that the ac- 
crued share was subject to be dii^ested in 
the same way as the original share. 

Mr. Tre0lo»e and Mr. TiU&U&n, for 
Mary Ann Smith, the heir-at-law, contend- 
ed, that there has been no eonversion of 
the real estate (3); and titey elaiaaed en 
her behalf such park of the void accudia- 
lations as had arisen iVoro the real estate. 

Mr. O. Rickardt and Mr. O. Anderdm^ 
for George Maceroni. 

Mr. Duckt$9rthf fbr the assignees of 
Benjamin Wildsmith. 

Mr. HaUi for the personal representa* 
tives of Elisabeth Rumsay. 

Mr. Spence, Mr. Booik^ and Mr. Wikox^ 
for parties claiming tinder Joseph Wild- 
smith the yonnger. 

Mr. Pemherian and Mr. K. Parker^ for 
the children of Benjamin Wildsmith th^ 
younger, contended, that the act ought to 
be construed strictly, and that this case 
coming within the exception of the 2nd 
section, the directions for accumnlatioii 
were valid; that if invalid beyond the 
period of twenty-one years, then, that the 
statute accelerated the enjoyment. 

Mr. Temple, for J. P. Wildsmith. 

Mr. Agar and Mr. CampbeU, for other 
parties. 

ft) The cases oti the TlisllQsson Act, arranged 
according to their daites, are as follows : 
notr. laos, Griffittn v. Vere, 9 Vm. ItV. 
Mar^ 1006, Lonffdon c. Simson, It Vea. f 9S. 
May 1813, Lord Soutbaflapton v, the Marquis 

of Hertford. « Ves. & Bea. 54. 
Feb. 1817, Leake v. Robinson, t Mer. 389. 
July 1819, HalSY «. Bannister, 4 Mad. €75. 
Apr. 18t0, Marshall v. Hollowar, SSwanst. 431. 
Dec. 182^, Bacon v.Proctor, iTurn. & Russ.3l. 
Mar. 18S8, Palmer v, Holdfofd, 4 Russ. 403; 

B.C. 6 Law J. Rep. Chanc 104. 
Jane 1 8S5, Crawley v. Crawley, 7 Siau 497 ; s.e. 

4 Law J. Rep. <N.s.) Chanc. 966. 
Feh. 1836, Shaw v. Rhodes, 1 M. & Cr. 1^5. 
Mar. 26, 1838, M'Douald v. Brice, t Keen, 

€76, s. 0. ante, p. 173. 
Mar. 31, 1838, O'Neill «. Lness, « Keen, SIS. 
See also 10 Jarsaan's Bythewood, 6d; and Free* 
ton's note in Fearne's Conting. Rem. p. 5^8. 

(3) See also the cases collected in Cogan v, Ste- 
phens, 5 Law J . Rep. (n.s.) Chaac. 17. 
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Mr. KtMdnsUff in reply. 

On the point of accruer, the foHowing 
cases were cited : — 

Crcwder t. SUme^ 8 Rtiss. 217. 
% Roper^s Legacin, 85^. 
Pain V. BeiMOfi, 8 Atk. 78. 
WcrUdge ▼. CkurchiU, 8 Bro. C.C. 465. 
Sknfwuhet v. NortkeoiB^ 1 Swanst. 666. 
CVtppf T. Wokott, 4 Mad. II. 
Barker ▼. Lea^ Turn. & Russ. 418. 
Puarsan ▼. jSlti^A^n, 5 Bli. if.ft. 1M)8. . • 
P&pe ▼. IKAiecom&tf, 8 Russ. 124. 
Hoghkm V. fPAif^^Moe, 1 Jac. & W. 

146. 
i?r^Al ▼. Rme, 8 Myl. & K. 816. 
The Attorney Oenerair. Cnqm^ 1 Bro. 

CC 886a 

July 9.— The Master or thb Rolls.-— 
The object of this suit is to obtain the dt» 
rection of the Court for the distribution 
of the estate of Joseph Wildsntth, the tea* 
tator in the cause. [His Lordship stated 
the will of the testator, and die state of 
die fkmily, and proceeded] — As the tes» 
tatOT directed the surplus income of his 
eatata to be accumulated during the 
Ufetime of the survivor of his children ; 
and aa Elisabeth, his suryiring child, 
lived more than twenty*one years, namdyi 
between twenty-nine and thirty years 
after his deaUi, it is contended on the 
behalf of the phdntifls, that the direc- 
tion to accumulate beyond twenty-one 
years, is void under the statute 89 & 40 
Oeo. 8. c. 98, (tbe Thelluasoo Act,) and 
that the income accrued since the expira* 
tion of the twenty-one years, and the ae* 
cumulations thereof, belong to the testator'a 
next-of-kin. The heir-at-law concurs in 
the argument, that the direction to accu«* 
mulate is void lor the excess beyond 
twenty-one years, but claims such portions 
of the subsequent income and accumula- 
tions as have arisen from the produce of 
the testator^s real estate. On the other 
hand, it wss contended, first, that as the 
parents of eight out of the ten granddill- 
dren took beneficial interests under the 
will, the direction to accumulate was law- 
ful under the second section of <beact*^f 
not as to the whole fund, at least as to 
such part of it as was not given to the two 
grandcbildtien, whose parento being dead 



took no beneficial intereat under the will ; 
and aeoondly, that if Xht direction to ac- 
cumulate beyond twenty-one years, be 
void, the effect of the statute will be, not 
tb give the subsequent interest to the next-* 
of-kin or heir-at-law, but to accelerate the 
gifl to the grandchildren, and to give them 
tbe whole interest. The statute, after 
dnecting that no testator shall dispose of 
his property, so that the ineonne thereof 
shall be wholly or partiaUy accumulated 
for more than twenty-one years afler his 
death, and that in every case where such 
direction is given, the direction shall be 
void, provides, " that nothing in this act 
contained diaU extend to any provision 
for payment of debts of any g^ntor, settlor, 
or devisor, or other person or persons, or 
to any provision for raising portions for 
any child or children of any grantor, settlor, 
or devisor, or any child or children of any 
person taking any interest under any such 
conveyance, settlement, or devise." As 
two of the grandchildren, for whose benefit 
the accumulation was directed, were not 
children of any person taking an intereat 
under die will, and as the accumulation 
which is directed, does not appear to me 
to be a povision for raising portions, but 
a provision for making additions ta the 
capital, for the purpose of making one gift 
of an aggregate fund, I think that the 
case is not within the proviso of the act, 
and that the direction to accumulate for 
nsore thsn twenty-one years is void. 

The statute enacts, diat where the di- 
rection to accumulate is made void, the 
rents and profite of die property directed 
to accumulate shall go to and be received 
by such person or persons as would have 
been entitled thereto if such accumulation 
bad not been directed. It is argued, that 
the effect of this is, first to stop the aceii» 
mulation, and then to give the rente, of 
which the accumulation is not allowed, im- 
mediately to the persons for whose benefit 
the accumulation was intended. But it 
appears to me, this would be in efiect to 
make a new will or a new disposition for 
the testator. The testator having regard 
to the death of his youngest child, has di- 
rected his property, ^subject to certain 
payments, to be accumulated during the 
fefii of that child ; and he has also provided, 
tiiat dqrtng the life of that ebild, the vested 
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interest he liad previously given, may be 
divested. He has given vested interests^ 
to all the grandchildren living at the time 
of his own death, but nothing is to be paid 
to them till the death of his sorviving 
child, and in the meantime the interests 
may be divested and become vested in 
other persons ; and, to direct that payment 
shall be made at the end of twenty-one 
years, before the death of the testa tor^s 
surviving child, would be to direct that 
which the testator has not directed, and to 
defeat interests directly ' contrary to his 
meaning and intention. 

The statute, as it appears to me, was 
not intended to operate, and does not 
operate, to alter any disposition made by 
the testator, except only his direction to 
accumulate. Striking that out, everything 
else is left as before ; and all the other di«* 
rections in the will, as to time of payment, 
the substitution of interests, or any con- 
tingencies, are to take effect according to 
the true construction of the will, unaltered 
by the effect of the statute. I think, 
therefcnre, the income which the will directs 
to accumulate, and which the statute for* 
bids, must go as in the case of intestacy. 

Then arises the question between the 
heir-at-law and the next-of-kin. The tes- 
tator empowers the trustees to sell the real 
estate at any time they please after his 
death, but if hot done -before, he ordered 
them to sell after the death of his youngest 
child ;. but the sale was directed for the 
purposes of the will only, and for the be- 
nefit of the grandchildren or their children, 
not for the benefit of the next-of-kin. It 
appears there is a failure of the testator's 
intent ; the income of the money arising 
from the sale of the real estates cisnnot be 
allowed to accumulate and be applied as 
the testator meant; the purposes of the 
will, as far as they can be lawfully carHed 
into effect, do not exhaust the whole bene- 
ficial interest of the income arising from 
the real estate, and I think therefore that 
the heir-at-law is entitled to the unex- 
hai»ted interest. 

The other questions relate to the ad- 
ministration and distribution of the fund 
unaccuroulated, and depend solely on the 
construction and effect of the will ; and con- 
sidering this, it appears that the testator 
intended, that subject to: the weekly sums 



and annuities given to his surviving chil- 
dren, the whole of his property should 
accumulate till the death of his surviving 
child, and should then be divided among 
all his grandchildren then living, but if any 
of them were dead without leaving issue, 
then among the survivors ; and that if any 
of them were dead leaving issue» then the 
issue of such deceased grandchildren should 
have the ihare which their parents would 
have been entitled to if living. This ap- 
pears to me to be the scope and intention 
of the testator's will. The testator meant 
an aggregate and previously undivided 
fund to be distributed and divided on the 
death of his surviving child. The interests 
were previously vested, but up to that 
time the vested interests were subject to 
be divested, and I think die plain intention 
of the testator cannot be carried into efiect, 
without applying this to every part-^to the 
interests which accrued in the grandchil- 
dren, and to the interests of the accrued 
shares which became vested in the grand- 
children, to' the interests of the original or 
accrued shares, which became vested in 
the children of the grandchildren; and trac- 
ing those through the different events that 
have happened, I think that the lawfully 
accumulated fund is distributable in 
sevenths, one-seventh to Mary Ann Smith, 
one-seventh to the children of Benjamin 
Wildsmith, one-seventh to the children of 
Joseph Wildsmith, one-iseventh to John 
Peter Wildsmith, one-seventh to James 
Eyre, and the remaining two-sevenths to 
Francis Maceroni and George Maceroni. 
And with respect to these shares, the tes- 
tator, after directing an annual distribution 
among his grandchildren, has made an ex« 
ception in these words, *' siive and except 
the share of Francis Maceroni, one of the 
children of his late daughter Mary Ann 
Maceroni, deceased, (meaning the plaintiff 
Francis Maceroni,) one moiety or half part 
a£ whose share of his estate and effects he 
gave and bequeathed to his brother George 
Maceroni, (meaning the plaintiff George 
Maceroni,) in consideration of the benefit 
derived by the said Francis Maceroni 
from the will of the said testator's late 
brother Benjamin Wildsmith, deceased." I 
think, that the effect of this exception is 
to transfer from Francis to George one 
moiety of that which Francis would other- 
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wise have received in respeet of his accrued 
share, and also in respect of the shares 
which would have accrued to him on the 
death of the three ; and that in the result 
Francis Maceroni is entitled only to one* 
fourteenth of the fund, and that George 
Maceroni is entitled to three-fourteenths 
thereof. Under these circumstances, it is 
to be declared, that the direction to accu<> 
mulate in the will is void, as to the time 
exceeding the term of twenty-one years 
ailer the testator's death ; that so much of 
the fund as consists of the testator's per- 
sonal estate or effects, or the accumulations 
thereof, belongs to the testator's next^of^ 
kin, and that so much of the fund as con- 
stitutes the produce of the real estate, 
belongs to Mr. Wildsmith's heir-at-law; 
that the shares which accrued to the grand- 
children, or children of the grandchildren, 
under the will, were subject to be divested 
on the death of such children of the grand- 
children, in tbe.lifetime of the testator's 
surviving child, in the same manner as the 
original shares given by the will to the 
grandchildren ; and that the representatives 
of the grandchildren who died in the life- 
time of the testator's surviving child, are 
not entitled to any share of the testator's 
estate; and lastly, that. George Maceroni 
is entitled to three-fourteenths, and Francis 
Maceroni to one- fourteenth of the accu- 
mulated fund. 

Mr* jUgar, Mr. Tinney, Mr. Pemherlon^ 
Mr. Kin&rsleyy and Mr. IVilcox, concurred 
in applying to have the costs of the suit 
taxed, and paid as between solicitor and 
client ; relying on a former order, which 
directed the taxation and payment, of the 
costs on that principle. 

Mr. Treslooe, Mr. TempU.md Mr. 
Anderdon, contra, opposed the application, 
contending, that such an order could only 
be made on the consent of all parties, and 
relying on the case of Fenner y. Taylor (4), 
where a bill being filed by one of two re- 
siduary legatees against the other, the 
usual decree was made ; and it was held, on 
further directions, by Sir J. Leach, that 
costs could not be given out of the fund 
in court, as between solicitor and client, 
without the consent of the defendant. . 

(4) 5 M«d. 470. 



> The Master or ths Rolls.-^I xeally 
think, the Court, having on the former oc- 
casion ordered the costs to be taxed be<* 
tween solicitor and client, and this being a 
family cause, and necessarily prosecuted 
for the purpose of making a distribution 
of the fund, and having reg^ird to that 
former order, I may order t^se costs to 
be. paid out of the. fund, as between solici- 
tor and client. It is very reasonable. 

The next question was, out of what fund 
the costs were to be paid. 

Mr. KindersUy proposed that they should 
be paid pro raid out ot the undisposed of 
part which had been declared to belong 
to the heir and next-of-kin. 

Mr. Treslove, contra, said,.that the costs 
should first come out of the undbposed of 
personalty, which belonged to the next-of- 
kin. That the heir-at-law was not liable 
to pay costs, and that the Court would not 
marshal assets as between representatives^ 
That the testator had violated the law, in 
consequence of which, a portion of the 
estate descended to the heir-at-law, which 
should be free from costs. 

[The Master of thb Rolls. — That 
part of the suit was actually necessary in 
order to establish the heir's right, and also 
the right of the next-of-kin.] 

July 10. — The point of costs was again 
mentioned, when — 

The Master of the Rolls said — ^The 
testator has given the estate to the trustees, 
and he has given them a power which I 
conceive to be a discretionary power, to 
sell during the lifetime of his grandchildren ; 
and he has expressly ordered, that if not 
sold in the lifetime of the younger child, it 
shall aflerwards be sold ; he haabrought the 
real and. personal estate into one fund, and 
he has directed it to be given to his chil- 
dren, and granchildren, and the children of 
the grandchildren, in certain proportions ; 
and he has directed. the accumulations to 
be made, which the law does not allow : 
the consequence of which is, there is a 
portion of his property, a portion of the 
mixed fund, consisting partly of the pro- 
duce of real, and partly the produce of 
personal estate, which is not disposed . of. 
That portion of the mixed fund not being 
disposed of, a question has arisen io 
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wban k bdongi* I have coiwdered it to 
bekmg partly to the heir and partly to die 
next-of-kin. Unen oomes theqoeatioii, how 
die eoata of the snit are to be defrayed^ i 
have no hesitation in saying, that I tonsider 
this w31 is so framed^ that it was absolutely 
necessary to come to the Court to have 
the estate property administered, because 
the testator himself had so expressed hia 
intentions, that they could not be safely 
carried into effect by the trustees, without 
the direction of this Court; and aa to part 
of them, it was necessary to apply to the 
Covrt finr die fxirpoae of having it declared 
that they could not be carried into effect 
at an. The expense of the auit, therefore, 
arises from the mode in which the testator 
has fraaood his own will, not from any 
fault of any party to whom he had made « 
gift by the will; not in conaequenoc of any 
ttnpropcr chnm raised by any body, but in 
oonseqvence of die difficulty which the 
testator himself had created ; sad the costs 
of the suit haying arisen from snchdifficnl- 
ties, I apprehend it to be die role of the 
court, that they ought to be paid out of 
the testator's estate. The testator's estate 
^consists, for this purpose, a£ two portions ; 
tone part of this he has legally and effec* 
tnally disposed of to particular persons, 
and another part he has not legally and 
effectually disposed of to anybody* and 
which, therefore, is taken by the persons 
who are legally entitled, independently of 
any wili of the testator. In this state of 
things, i apprehend it to be the xegnlar 
nnd dear rule of the oourt^ that the costs 
<of the auit must be defrayed in such a 
aaanaer^ as not to disappoint the legal 
donees of the testaitor, but most be takenout 
«f the fund which the testator has not dis* 
posed of, and which in fact, goes to the 
^persons to srhom the law gives it. I take 
it to be the dear rale of the isourt, ihm 
:the expense <if administering tiie estate 
.most be pand out of the undisposed part of 
>the testator's estate ; but die undisposed 
:pavt of the testator's estate consists pardy 
"of the produce «f red ty, and pardy the 
pifoduce of personalty. Are the costs tp 
be thrown exdushrely on one part? It 
might be so, if the testator had given d»> 
rections different from those which he has 
given ; but he has by his will eonstituted 
diese portions of his estate intoone common 



futtd, the fund which he has directed to be 
accumulated and divided in the mode iu 
which he has directed by the will, and 
for the purposes of the will, they are 
one common fund; but, for other pur* 
poses, they are not to be considered as sue 
common fund at all, but divisible into two 
parts, one of which belongs to the next-of* 
kin, and die other to the heir-at-law. 
Then, having consdtuted them one common 
fund for the purposes of the will, I canaee 
no reason why they should not be consi^ 
deied as one common fund, for the puipoae 
of paying the costs ; and therefore I eoa* 
ceive that the costs are to be charged upon 
that pi^ of the testator's estate which is 
not effectually given by his will, to be paid 
pro raid out of the two several parts ; juid 
accordingly, the total amount of costs beiag 
ascertained and paid, the residue of the 
fimd may be then distributed pro raid ,* 
what remains as to one portion, will 
elearly belong to the hejr, and what re* 
aaains as to the other pordon, belongs to 
the next'^-kin. 



FRANXLAND V. OVEBEND. 



V.C. \ 
Jioly »U 3 

PracUce — Supplemenlary Answer^ 

Ltberiy given, after rtdee gkfem io pase 
publiceUi4m,toJUe a supplemenkd ammer, m 
order to correct a statement at to the custom 
of a manor t and tMck was a maiUr in issue 
mike i 



One quesden in this ease was as e» the 
•custom of a particular 4naiiar. Ilie bill was 
filed in November 1886, to which die -de** 
fendant appeared, and he answered die bill 
•in Mareh lfl8.7. The bill was amended in 
October 18d7, and the amendments wiece 
answered in December 1887, and 4Ui tnrder 
tfor a commission was obtained in Apvfl 
1888, and ruAes had been given to pass 
publication. The defendant, by hisenswer, 
etated his belief, that the custom of the 
•manor was as therein elated. 

The defendant now moved for leave to 
file a supplemental answer, as to the g«i»- 
tom of the manor. The affidavit, in suf^- 
port of the application, stated, ^that, at the 
time the said defendant putting in his 
answer, before referred to, the defendant 
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was ignorant ofmanyof tbe cttstoma (d the 
said manor ; and he now belieyet that the 
statement of the custom hereinbefore men- 
tioned is incorrect, and is not the custom 
of the said manor, bat that the custom is 
4— [stating it]. 

Mr. L. Lonmdes and Mr. Sidebotiam, in 
support of the application. 
Mr. W. R. Ellis, contrjt. 

Strange v. ColUns, ft Ves. & B. 168. 
Podmore v. Skipwith^ ft Sim. 665. 
Greenwood v. Atkinson^ 4 Sim. 54. 
TidsweU v. Bowyer, 7 Sim. 64 ; s. c. 
8 Law J. Rep. (N.8.)Chanc. 286. 
were cited. And see Nail v. Pvnter, 4 Sim. 
474. 

The Vice Chancxllor said, there was 
a difTerenoe between the case of a party 
making an admission of a fact within his 
own knowledge, and of a fact, the know- 
ledge of which was acquired from another 
person. The only means the defendant had 
of accurately knowing the custom, was 
through the steward of the manor. The 
steward gaye such information as he had, 
but it turned out, after some months, that 
the defendant had a more accurate know- 
ledge of the custom than he had when he 
filed his answer. He thought the applica- 
tion ought to he granted. 



V.C. & L.C. 1 
June 8, 9, 22 & 28./ baunders t. smith. 

Copyright — Piracy — Acquiescence — /n- 
junction — Legal Rights — Jwrisdktum of 
Court in cases of Alleged Piracy of Copy- 
right. 

The Court mU not wterfere to present 
ifvcHal trespasses : and does not exercise its 
ptrisdietion by injunction for the purpose of 
acting on legal rights^ but interposes in order 
either to enforce legal rights, or to prevent 
mischief, until the time shaU arrive wlien 
those legal rights may be ascertained. 

A court of equity frequently refuses an 
injunction, where it acknowledges a right, 
when the conduct of the compUxining party 
has led to the state of things which occasions 
the appUcaticn. 

If the owner of a copyright has, for some 
time past, acquiesced in different individuals 
New Series, VIl.-— Chanc* 



transcribing eases from his works, the Court 
will not interpose in his favour, by injunction 
against other parties who have whsequently 
transcribed the cases from the same work, 
until the owner of the copyright has esia* 
blished his legal right. 

It is not only the quantity, but the quaUty 
of the matter extracted by a defendant from 
the work, of which the plaintiff has the copy* 
right, that is to be considered in an appii* 
cation to the Court for its interposition by 
injunction. 

The late case of Bramwell v. Haleomb 
(L.C.) explained. 

In this case the plaintiffs were the pro* 

£rietors of the copyright of divers Common 
>aw Reports. The defendant Mr. Smith was 
the author, and the other defendant. Max* 
well, was the publisher of a work entitled, 
A Selection of Leading Cases on various 
Branches of the Law, with Notes. The first 
volume of the work was published in the 
year 1887, and contained three cases, tran- 
scribed from the Common Law Reports, of 
which the plaintiffs had the copyright; and 
the first part of the second volume, which 
had been recently published, contained 219 
pages of cases, transcribed from the modem 
Reports, of which the plaintiffs had the 
copyright (the number contained in the 
whole 808 pages of matter), and the residue 
of the number contained notes illustrating 
the law generally on the subjects to which 
the cases respectively related. One case 
(Horn V. Baker), transcribed from the 9th 
volume of East* s Reports, occupied twenty- 
three pages* In page 204 of the number 
subjoined to the case of Paterson v. Oan*- 
dasequi, transcribed from 15 East, p. 62, 
was the following note : *^ The two cases of 
Anderson v. Gandasequi and Thomson v. 
Davenport are so nearly connected with 
that of Paterson v. Oandasequi, that it has 
been thought better to lay them before 
the reader as a supplement to it, than to 
attempt any abstract of them in the note 
which follows;*' and, in page 272, to the 
case of Manly v. Scott, uken from Sider'* 
fin's Reports, was added the following note: 
'' In order to shew in what manner the doc- 
trine established by the principal case of 
Manly v. Scott has been followed up in 
later times, the modern cases of Montagu v. 
Benedict and Seaion v. Benedict, which are, 

2H 
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perhaps, the cases most frequently referred 
to on this subject, are here inserted." 

The plaintiffs (Messrs. Saunders & 
Benning, the law booksellers), by affidavit, 
stated, amongst other things, that '* they 
did not take any means to prevent the sale 
of the first volume, because, out of forty- 
two cases contained therein, three cases 
only were copied from books of which they 
had the copyright, and that the defendant, 
J. W. Smith, previous to the publication of 
the first volume, proposed to plaintiffs to 
publish the work in question, which they 
declined, and that J. W. Smith stated, as a 
reason why he should prefer having the 
work published by the plaintiffs, that he 
would otherwise be unable to make use of 
the cases contained in Reports published 
subsequently to Term Reports, and the 
plaintiff, Wm. Benning, thereupon observ- 
ed to Smith, that he, Smith, certainly could 
not take any cases, the copyright of which 
belonged to plaintiffs." The plaintiffs fur- 
ther deposed, that they were not aware of 
the contents of the first part of the second 
volume till the 19th of May 18S8,and pre- 
sumed that it was similar to the first vo- 
lume, and did not interfere with any of the 
plaintiffs* copyrights, or only in a very 
small and trivial degree. The defendant 
Smith, by his affidavit, stated (amongst 
other things), that the composition of the 
notes was by far the most laborious part of 
the undertaking: that before the pub- 
lication of the first volume, he sent for 
the plaintiff Benning, who waited on him, 
and defendant then proposed to him, that 
he and his partner should become the pub- 
lishers of the work: that the defendant, 
on that occasion, told the plaintiff Ben- 
ning, that he made him the first offer of the 
work, and that his reason for doing so was, 
that in order to complete his plan, it would 
be necessary to take cases from modern 
Reports, the copyright of most of which, as 
he believed, was vested in the plaintiffs: 
that the plaintiff Benning requested time to 
consider the defendant's offer, and consult 
his partner on it and on a subsequent 
occasion came again to defendant and de- 
clined it: that the defendant never offered 
the said work to the plaintiffs on any other 
occasion, and was sure he did not express 
an opinion that he should be unable to 
make use of the cases contained in the Re- 



ports published subsequently to the Term 
Reports, in case of his not publishing the 
work with plaintiffs ; and that each of the 
cases taken from the different reports was 
illustrative of a principle of law, on which 
a commentary or exposition was contained 
in notes appended to such case. 

The defendant Maxwell deposed 
(amongst other things), that he believed 
the publication of the work in question 
would not only not be prejudicial to the 
sale of plaintiffs* Reports, but, on the con- 
trary, was calculated to increase the ulti- 
mate sale thereof. 

Mr, Knight Bruce, Mr. Jacob, and Mr, 
James Russell, for the plaintiffs, now 
moved to restrain the sale of any numbers 
of Part 1, Vol. II. of the work in ques- 
tion. — ^The bulk of the work in question 
consists of transcripts of cases from the 
Reports of which the plaintiffs have the 
copyright, and the defendant Smith has 
no right to embody a whole report, or 
appropriate the marrow of a book, as has 
been done in this case. The plaintiflfs did 
not take any means to prevent the pub- 
lication, by the defendant Maxwell, of the 
first volume of the work, because a very 
few only of the cases contained therein 
were transcribed from the Reports of which 
the plaintiffs had . the copyright ; and it is 
clear from the affidavits, that Mr. Smith 
thought he could not publish his second 
volume of the work without the permission 
of the plaintiffs. The work in question is 
not a treatise on any branch of the law, nor 
an extract, but a republication of the reports 
themselves, of which the plaintiffs have the 
copyright, and, no doubt, is a useful book, 
on account of its being a selection of the 
best cases from the common law reports, 
many of the reports being now considered 
as overruled. For practical purposes— for 
the instruction and use of students and at- 
tornies, and as a circuit companion, instead 
of the Reports themselves, the work will 
be found very valuable ; but to the plain- 
tiffs very prejudicial. The case of Horn v. 
Baker, which is transcribed from the plain- 
tiffs' reports, occupies twenty-three pages 
of the defendants' work, and the notes 
affixed to it. only occupy one page and a 
quarter, and no one could, be allowed tq 
print and publish that case separately, with 
a few notes only. Another point, is, that a 
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party hts no right t6 print and publish a 
reported case in such a manner as to ren- 
der it unnecessary for the reader to refer 
to the original for the particulars of it. 
Suppose a party were to transcribe the most 
beautiful articles published in the EncycUh' 
ptEdia Britannica — ^as, for instance, Mr. 
JefTrcys* treatise on • Beauty,' surely this 
would be piracy ; and the case before the 
Court is the same in principle. Each case 
in the' plaintiffs' Reports must be looked 
upon as a distinct and separate work — 
Mawmany, Tegg{l), 

Mr. }Vigram,Mr.Willcock,&ndMr. Wat" 
ren, for the defendants. — The plaintiffs are 
not entitled to the assistance of the Court, it 
being clear from the evidence, that they have, 
for some time past, lain by and acquiesced in 
the publication of the work in question ; for 
Mr. Smith, in the preface to the first vo- 
lume, states that the work is to be com- 
pleted in two volumes. The test, by which 
the question of piracy must be tried, is, 
whether the new work is calculated to be 
a substitution for the old one ; and by no 
reasonable intendment can the defendants' 
publication ever supersede the use of the 
plaintiffs' Reports. The statute of Anne, 
relating to copyright, leaves the case quite 
open, and the question is, looking at the 
whole work, can it be said to be prohibited by 
law? From the Term Reports, twelve cases 
have been transcribed by defendant, which 
is about a case and a half per volume ; seven 
cases are transcribed from the sixteen vo- 
lumes of East's Reports, two from TVzun- 
ton*s Reports : from Bamewall and CresS' 
fpelTs Reports of ten volumes, two cases 
only are taken; and, from Bingham's 
Reports, only one case. The small print 
of the notes exceeds in quantity of matter 
the letter-press of the text, and three of the 
cases, occupying thirty-nine pages, form no 
part of the plaintiffs' works. There are 
two hundred and forty cases to be found 
in the first volume of the Term Reports, so 
that, at this rate, there would be about 
two thousand cases in that work, from 
which the defendant has taken only twelve 
cases. No jury would, in a case like the 
present, award a farthing damages. 

Ronarih v. Wilhs, 1 Campb. N.P. 94. 
Dodsley v. Kinnersley, Ambl. 403. 

(1) S Rqu. 585. 



Cary v. Kearsky, 4 Esp. 168. 
Whxttingham v. Wooler, 2 Swanst. 
428, note. 
The defendant has not transgressed the 
specified limits mentioned by Sir Thomas 
Plumer in the case cited from 2 Swafist,^ 
and made his work a substitute for the 
plaintiffs' works. The cases of Cutter v. 
Powell, and Marriott v. Hampton, p. 237 
in the work, occupy a few pages only, but 
the notes subjoined are very extensive. No 
one can justly say the defendant has been 
guilty of piracy, his only object having 
been to give his notes and illustrations of 
the law to the public at large in the most 
useful and valuable form. The other cases 
cited on the behalf of defendants, were 
Gyles V. Wilcox (2), and Butlerworth v. 
Robinson (3). 

. Mr. Knight Bruce, in reply. — With refer- 
ence to copyright, the quantum has no 
bearing in a case of this kind, where each 
case published is detached and separate 
from the rest, and perfect in itself. The 
quantum only is material, as evidence of 
identity ; but here the identity is admitted. 
Neither has the animus anything to do with 
the abstraction of property. Suppose a 
copyright existed in Hume's History of 
England, whole chapters could not be 
selected from it and published. In the case 
of MackUn v. Richardson (4)i an entire 
scene, taken in short-hand, from Lote a la 
Mode, was restrained from publication; 
and the circumstance of the publication 
being accompanied with notes, is immate- 
rial. Each case is a separate and distinct 
work, and this was settled by Lord Eldon 
in Butterworth v. Robinson. 

^ The Vice Chancellor. — In this matter 
we must consider first of all, what is the 
case with regard to the rights of the parties, 
and what has been the conduct of the parties. 
Now, there is no question but that the 
copyright in the cases in question belongs 
to the plaintiffs : the question is, whether 
the species of publication which has been 
made by the defendants of these cases, is 
one of which the plaintiffs have a right to 
complain in this court, the object of the 
complaint being to obtain an injunction. 

(«) 2 Atk. 141. 

(3) 5 Ve». 709. 

(4) Ambl 694. 
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It seems to me, that tliere is a very wide 
difference between publishing a few cases 
selected out of a great number contained 
in fifty-two volumes, and publishing them 
with notes and observations for the distinct 
purpose of shewing how far the law has 
been varied or extended, or altered in any 
manner since the time the cases were 6rBt 
adjudged, and simply publishing the cases 
which are contained in the Reports them- 
selves. I must say, it appears extremely 
difficult to believe that any injury or loss 
whatever has been sustained, or ever will 
be sustained by the plaintiffs from this 
publication ; and I am bound to look at that 
circumstance, because the plaintiffs apply 
to me upon the ground in effect of irrepara- 
ble injury, and they require this Court to 
interfere, because there has been, or may 
be, a serious violation of their property, 
by which they mean, serious with respect 
to the quantum of injury; but, it is per- 
fectly certain, that the Court will not 
interfere in every case of injury to pro- 
perty. In mere common trespass, this 
Court will not interfere, although it does 
interfere where the trespass is of a nature 
which may tend to destroy the subject, or 
introduce some violent and excessive evil. 
It appears that there are, as I understand 
the matter, twenty-four cases published; 
and it is stated, that these are taken, here 
and there, out of fifty-two volumes, and 
that one of these volumes contains two 
hundred and forty cases; and, supposing 
there is the same number of cases in each 
of the fifty-two volumes, it is plain that the 
number of cases taken is about -^^ih part 
of the whole, and j-f^th part of this aggre- 
gate of cases is taken, not merely for the 
purpose of publishing the oases, and so 
eviscerating the valuable part of the plain- 
tiffs' work ; but the cases are published with 
a vast deal of original matter, entirely the 
composition, and the laborious composition, 
of the defendant; and I must say, that, 
knowing something as I do about the use 
of law books, I cannot induce myself to 
suppose that one set of Reports which is 
published by the plaintiffs, will ever be sokd 
the less on account of the publication of 
this work; and I have looked so far 
through the work complained of, as to see 
that the very notes which are appended to 
the published cases themselves, refer, in 



numerous instanees, to cases scattered ap 
and down the Reports, which are published 
and belong to the plaintiffs; and the true 
consequence therefore of it is this, that no 
person can hope to use, in a satisfisetory 
manner, the book which has been published 
by the defendant, without making himself 
the owner, or, at least, having the power 
of access to those original books, which 
themselves are referred to by the notes. 
You cannot rely on the note as a correct 
statement of what is to be found in any 
particular case, without going back to the 
original case itself, and then reading it and 
comparing the statement with the note ; and 
my notion is, that so far from this publi- 
cation interfering with the plaintiffs* works, 
if it has any effect on the plaintiffs' works, 
it will be an inducement to people to pur- 
chase a work which, otherwise, they might 
not, perhaps, be inclined to purchase. That, 
however, may be merely fanciful ; bnt the 
real fact is, that the works whidi the plain- 
tiffs publish are so absolutely necessary to 
be in the hands of every person who is a 
lawyer, that my belief is, as I said before, 
that not one copy of them less will be pur- 
chased by reason of the publication of the 
work now complained of. It is quite obvi- 
ous, then, that the new matter which is con- 
tained in this second volume, bears a very 
large proportion to the old matter which 
is made the subject of complaint. I do not 
myself, however, think, that that is an ar- 
gument which would tend much to sustain 
the defendants' case, whereas, as it is said, 
it is perfectly dear, that parts of the plain- 
tiffs' work have been taken ; but I do think 
that the quantum in another sense is very 
material to be considered — that is to say, 
when it is considered what sort of pn^r- 
tion the part that has been taken from the 
plaintiflfs' works bears to the whole of ^e 
plaintiffs' works. In that case, which was 
before me, and to which allusion has been 
made, there was this remarkable difference 
from the present case — vis. that there die 
passages transcribed and complained of 
were scattered up and down, were the most 
materia] parts of the plaintiffs' work ; and it 
did appear to me, that a great deal of the 
value of the defendant's work depended on 
the fact, that it contained those passages 
that were taken from the plaintiffs' work. 
Now, my opinion is, that, in this case 
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before me, if tbe original cases had 
sot been published, and a mere refers 
eoce had been given to them, this work 
would have been nearly as valuable as it 
is; parties might have been told there 
was audi a case, and there might have 
been a condensed account of what the 
case was, and then those notes might have 
been given, which are now found ; but I 
undersund that the Lord Chancellor 
seemed to consider that the quantum of the 
work was a matter upon which he was to 
exercise an opinion, and to determine, with 
regard to th^ quantum that was taken, 
whether there was such an injury done as 
that this Court ought to interfere. About 
the fact of there having been an abstraction 
by Mr, Halcomb from Mr. BramwelFs 
work, my mind was quite clear — there could 
not be a doubt, for 1 compared the indivi- 
dual passages; and it was utterly impossible 
to believe, that two people writing such a 
work as that, would themselves, originally, 
sentence after sentence, in upwards of one 
hundred instances, use identically the same 
words applicable to such a subject as the 
passing of bills through parliament. But, 
my Lord Chancellor thought there, that 
even if it were as the plaintiff said, yet 
that the smallness of the quantity taken 
was a reason why the injunction should not 
be sustained ; and I think 1 understood the 
injunction was dissolved, although no ac* 
tion was tried, the action not having been 
tried because of the death of Mr. Bram* 
well. So far as that case goes, it is a case to 
shew that this Court will not interfere where 
the quantity that is taken is very minute ; but 
when the quantity that is taken, is taken, 
as it appears to my mind, not for the pur- 
pose of giving to the world in a chapter or 
any otlier form, the contents of the plain- 
tiffs' work, but for the purpose of making 
a portion of the plaintiffs* work an outlet, 
if I may so express it, for the accumulated 
knowledge which the defendant has col- 
lected on the subjecu which are contained 
in this portion of the original work, the 
intention is not to injure the plaintifis, — the 
effect cannot be to injure the plaintiffs, — but 
the real effect is to do that which the par- 
ties held out — namely, to disseminate in a 
useful manner to persons who are conver- 
sant witli the law, the knowledge of the 
law itself. 



Then, with respect to the conduct of 
the parties, it has been very properly ob- 
served, tliat there was no answer given to 
a certain passage in the plaintiffs' affidavit, 
which is as follows : — [His Honour here 
read the passage in question, relative to 
the alleged notice, &c. to Smith, that he 
could not take any cases from the Reports 
of which the plaintiffs had the copyright.] 
— Now, that passage, it is to be observed, 
is denied by Mr. Smith : it is denied in this 
way: that he deposes — [His Honour here 
read the passage]. It thus becomes a ques- 
tion, who is most accurate, and it is more 
likely that the matter was, as Mr. Smith 
represents it ; because, I cannot conceive 
that, attending to the mode in which Mr. 
Smith knew he intended to manage his 
work, it would have occurred to him he 
was not at liberty to publish the cases in 
the way in which he did ; but, the depo- 
nents (plaintiffs) proceed to state, *' that 
Mr. Benning tliereupon observed to Mr. 
Smith, that he, Smith, certainly could not 
take any cases, the copyright of which be- 
longed to these deponents." Now, it is a 
very singular thing, that that observation 
should have been made, and no counter 
observation made in answer to it; but 
there the thing stops. This, at least, is an 
intimation given by the plaintiffs, that they 
had in their own minds a conception that 
the work could not be published with any 
of their cases, except by their consent, and 
that being the legitimate inference from 
the subsequent passages in the affidavit, 
just see what immediately precedes it : the 
plaintiffs say, ** that, in the year 1897, 
the defendant published the first volume 
of the said work, and the reports of the 
cases contained in the first volume were 
taken and copied from various books of 
reports, the copyright of some of which be- 
longed to the plaintiffs;" and they further 
say, ** that they did not take any means to 
prevent the sale of the first volume, be- 
cause, out of forty-two cases contained in 
the first volume, only the case of Master 
V. Miller, and part of the cases of MiUs v. 
Auriol and Lxckbarrow v. Mason, were co- 
pied from books, of which plaintiffs had 
the copyright." Therefore, in the first 
instance, l^efore the works were publish- 
ed, the plaintiffs, as they represent, enter- 
tained the opinion, that none of the cases 
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which were ih their own works, could be 
published by the defendants ; nevertheless, 
the work is published with some of those 
cases ; and having a distinct opinion in 
their own mind of what the law was» they 
never interfered to quarrel with these cases 
being published. But, if these cases are 
to be considered, as Mr. Knight Bruce 
says, every one of them as a separate and 
distinct work, it seems to me very singular, 
that these plaintiffs, knowing they had a 
distinct copyright in each of these three 
cases or reports, do not advert to the fact 
that the defendants were publishing their 
works. I do not quite accede to that 
view, because I cannot but suppose that 
the copyright in these several Term Reports 
and other things so purchased from time 
to time, and from volume to volume, and 
so on, was purchased in this manner, that 
volumes, and not individual cases, may 
be the subject of copyright — that is, the 
copyright is not formed in the way of 
assigning the copyright first of all in one 
case, and then in another. I do not think 
that material, because the substance of 
the case comes to this, that when there 
were three cases published, they did not 
choose to interfere ; but just observe how 
that is: three cases are published in the 
first volume, which are taken promiscu- 
ously out of eight volumes ; altogether, the 
number of volumes is fifty-two, and, in the 
second volume, there are twenty-four 
cases published out of forty -four volumes. 
Is there much substantial difference be- 
tween, the two instances of publication? 
There is some arithmetical difierence with 
respect to the quantity ; but, with respect 
to anything that actually takes place in the 
affairs of men, is there any substantial dif- 
ference between taking twenty-four cases 
promiscuously out of the forty-four vo- 
lumes, and taking three or four cases out 
of the eight volumes? The truth is, the 
thing is done in so rare and picked a man- 
ner, that it is impossible to believe any 
injury could arise to the plaintiffs; and the 
plaintiffs themselves have shewn, that they 
were sensible of no injury with respect to 
the three cases taken out of the eight vo- 
lumes; and, it appears to me, they might 
just as well have continued that very feel- 
ing, and have imagined that the twenty- 
four cases taken out of the forty-four 



volumes, have also not produced any injury 
to them. I do not understand it is actually 
sworn that any injury has been produced. 

[iJ/r. Willcock, — It is not sworn that any 
injury has been produced.] 

And rightly so in my mind, because no- 
body could believe any injury was pro- 
duced, nor can any human being believe it 
ever will be. The consequence of this 
proceeding, I think therefore is, that the 
plaintiffs, by their conduct, have induced 
Mr. Smith to suppose, that if he did pub- 
lish the three first cases without animad- 
version from the plaintiffs, he might also 
lawfully publish the other twenty-four 
cases in the way he actually has done ; and 
this Court, in administering its relief, always 
has regard to what has been the conduct of 
the party who seeks the relief; and if there 
has been that thing which is technically 
known in this court by the term of lying 
by, and if the conduct of the plaintiffs lias 
been such as reasonably to induce the de- 
fendant to imagine that he might persevere 
in that course in which he had first begun, 
this Court will say to the party, who com- 
plains after that course has been adopted, 
that he comes too late ; and my opinion is, 
on the substance of the case, and on the 
conduct of the plaintiffs, that they are not 
entitled to the injunction they ask. I am 
perfectly aware, however, that a different 
view may be taken of my opinion, and of 
the facts of the case, and that it is quite 
right, if there really has been that damnum 
ad injuriam which the plaintiffs represent, 
that they should have liberty, notwith- 
standing that they are plaintiffs in this 
court, to bring such action as they may be 
advised. I shall, therefore, not grant an 
injunction, nor shall I say anything about 
the costs, but shall leave the plaintiffs to 
bring such action as they may be advised, 
and give the parties liberty to apply. 

The plaintiffs having appealed from the 
order of the Vice Chancellor, the case came 
before the Lord Chancellor on the 20th of 
June 1838, when nearly the same line of 
argument was adopted on both sides that 
was used in the court below. 

Mr, Jacobs and Mr. «/. Russell^ for the 
appellants. 

Mr* Wigramy Mr. Willcock^ and Mr. 
Warren, contr^. 
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The Lord Chancellor. — I have looked 
through the affidavits in this case, and the 
authorities which have been referred to, 
and I am very clearly of opinion, that the 
Vice Chancellor came to the right conclu- 
sion, and that his order ought to be sup- 
ported; and I have come to that conclu- 
sion upon grounds which make it quite 
unnecessary for me to go into the question 
of law, which has been discussed. This 
Court does not exercise its jurisdiction for 
the purpose of acting upon legal right, but 
interposes for the purpose of better enforc- 
ing legal rights, or for the purpose of pre- 
venting mischief, until the time shall arrive 
in which those legal rights may be ascer- 
tained. In all questions of injunction in 
aid of legal rights, whether it be of copy^ 
right, whether it be of patent, or of various 
other descriptions of legal rights, which 
come indirectly before the consideration 
of this Court, the office of tlie Court is con- 
sequential upon the legal right, and it ge- 
nerally happens, that the only question the 
Court has to consider is, whether the case 
be so clear and so free from objection upon 
the grounds of equitable considerations, 
that the Court ought to interfere by way of 
injunction, without a previous trial at law, 
or whether the Court thinks it expedient, 
under the circumstances of each case, to 
abstain from exercising its jurisdiction 
until the legal title be established. That 
distinction depends on a great variety of 
circumstances ; and it is utterly impossible 
to lay down any general rule, by which the 
discretion of the Court ought, in all cases, 
to be regulated. In this case, I find the 
publication complained of to be of a cha- 
racter, which, whether it be or be not an 
infringement of the copyright of the plain- 
tiffs, is a course of proceeding which has 
been pretty largely permitted, and pretty 
generally adopted. In many instances 
stated during the argument, and in se- 
veral referred to, where gentlemen at the 
bar have been desirous of publishing upon 
particular subjects, they have collected 
the cases upon those particular subjects, 
and have taken those cases, generally 
speaking, verbatim from the reports which 
are covered by legal rights. No instance 
has been offered to me, in which those 
entitled to the copyright have interfered : 
no judgment, therefore, has been pro- 



nounced on that subject. I am not stating 
that they are not entitled to interfere — 
I am not stating whether the right is with 
the owiier of the copyright to prevent such 
publications, or whether that use of a pub- 
lished report be or be not to be permitted. 
That is a matter which is purely a question 
of legal right, upon which I find no occa- 
sion at present to come to any adjudication ; 
but it is very important, when I have to 
consider, whether I shall exercise the equi- 
table jurisdiction before the legal right has 
been established,, to find a course has been 
adopted pretty generally, and for many 
years, such as I have stated, and more 
particularly when my attention is drawn to 
this fact, that these plaintiffs have them- 
selves acquiesced in a similar course of 
proceeding, and that in a book of which I 
have a copy before me — viz. Mr. Chitty On 
Bills of Exchange^ there is a very large 
collection of reports, — whether they are all 
printed verbatim, is not very material, — but 
certainly many of them are from the publish- 
ed Reports of which the plaintiffs have the 
legal right. — [Here his Lordship said, the 
fact of the permission of the plaintiffs given 
to Mr. Chitty, was very material in the 
consideration, whether he ought to exer- 
cise a jurisdiction by injunction in favour 
of the plaintiffs, and observed, that there 
was, in the dealing with the case, that spe- 
cies of conduct which would deprive the 
plaintiffs of, at least, the interposition of 
the Court. His Lordship then adverted 
to the facts of the case of Rundell v. 
Murray (5), and read the concluding pas- 
sage of Lord Eldon's judgment therein 
(p. 316), and after stating that he should 
assume the plaintiffs entitled to the copy- 
right, proceeded to a lengthened considera- 
tion of the several affidavits, observing that 
the statement in the preface to the first vo- 
lume, gave him a very safe guide, on which 
of the statemente in the affidavits it was 
right to rely.] — His Lordship then conti- 
nued as follows : — When I look at this 
work, I am not sufficiently acquainted with 
it to give an opinion upon the merits of it, 
but I have no doubt that the opinion ex- 
pressed of it by others, who have had more 
opportunity of examining it, is entirely 
deserved : but I am looking at it now, not 

(5) I Jac. 311. 
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for the purpose of aicertabing its merit 
as a law book, but for the purpose of see- 
ing that it is a work of extreme labour ; 
and I find, that the principle of it is to 
take the marginal note, sometimes altered, 
sometimes taken from the Reports, as laying 
down the principle of law, then working 
out that principle in this way — ^first of all, 
by stating a leading case, as it is called, 
that which is selected as enunciating the 
principle, and then, by very Toluminous 
and obyiottsly very laborious notes, work- 
ing out the principle, and shewing how it 
is to be founded and established on a ra- 
riety of cases, which are to be found in the 
books« It is clear therefore, from the 
nature of the work, that it was one of great 
labour ; this was evident, from the publics* 
tion of the first volume ; and I find, Uiere- 
fore, those who are now asserting a title to 
this copyright, were informed before the 
month of March 1837, of Mr. Smith's in- 
tention so to deal with the existing reports. 
I find the first volume when published, 
announcing an intention of going on with 
the same plan, which necessarily would 
run over the period to which the copyrights 
of the plaintiffs relate ; that no remonstrance 
is made to him after they saw the nature of 
his book, none is alleged, but the plaintiffs 
permit him to go on in the execution of 
this laborious work, until the period at 
which the first part of the second volume 
is published. In the meantime, a com- 
munication takes place with Mr. Maxwell, 
who is interested in the publication of this 
work; no objection is made to him, who 
has as much right to the consideration of 
the Court, in protecting his property, as 
Mr. Smith has. There are proposals in 
which Mr. Maxwell deals with diis pro- 
perty, and wishing to make it a subject of 
arrangement with the plaintiffs. I do not 
find this led to any caution, or that any in- 
terposition, or any objection was made on 
the part of the plaintififo to the course 
which Mr. Smith had pursued as to part, 
and which they must have been fully 
aware he intended to pursue further. 

Assuming, then, for the purpose of exer- 
cising the equitable jurisdiction which I am 
ealled upon to exercise, that the plaintiffs 
had a legal right, I say, whatever legal rights 
they may have, the circumstances of the 
case are such as to make it the duty of the 



court of equity to hold its hand, and to ab- 
stain from exercising the equitable juris- 
diction, at all events, until (I will not say 
what course the Court would take if that 
legal title was established at law) the plain- 
tiffs shall come here with the legal title 
established by a judgment at law; and in 
doing that, I am doing only that which 
Lord Eldon did in Rtrndell v. Murrav, 
which appears to me not only as applicable 
to the case of copyright, but very generally 
exercised with reference to the question 
of patents, where, either with regard to 
the conduct of the parties, or any doubt 
as to the validity of the patent claimed, 
the Court always exercised its discretion, 
whether it shall interfere by injunction 
prior to the establishment of the legal 
right. I am quite clear the Vice Chancel- 
lor was correct in the view he took of this 
case; and it is not for a court of equity to 
interfere by injunction on this question; 
at all events in the preftent stage of the 
canse; therefore I must refuse this motion 
with costs. 

Before I dismiss this subject, I am only 
desirous of saying a few words on the sub- 
ject of the case, which I see relied upon 
very much in the Vice Chancellor's judg- 
ment, and of which (it is not published) it 
is quite obvious, the Vice Chancellor had 
not received any correct information. I 
mean the case of BramweU ▼. Halcomb^ 
which was lately before me. It is sup- 
posed, from the representations the Vice 
Chancellor made of that case, that I de- 
cided on the calculation of quamtUy on the 
one side or the other. In the first place, 
I never decided that case at all. That is 
the first observation I have to make ; be- 
cause it went off by an arrangement, and 
Mr. Halcomb, who was the party defen- 
dant and counsel in the case, seeing the 
view which I took of the case, proposed 
that the injunction should be dissolved, 
and in the event of the legal right being 
established, that the particular inquiry, 
which could only have been directed by 
the consent of Uie parties, should be di- 
rected for the purpose of indemnifying 
Mr. Bramwell against any loss he might 
have sustained ; — upon this the injunction 
was dissolved. It then appeared that 
there had been an assignment of the copy- 
right, which brought o^r parties into the 
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fiel»1. Of course, therefore, nothing could 
be done finally to dispose of the case; it 
stood over, and it was never brought for- 
ward again. I understand that it fell to 
the ground on account of the death of Mr. 
Bramwell in the meantime. I find this 
passage in the note that has been furnished 
to me of that case : " Then let the case 
stand until Saturday, as I take that view 
of the case." I'hat arose from a sugges- 
tion of Mr. Stuart; which says, •* Mr. 
Stuart — If the Master, in estimating the 
intermediate profits, gives us not only our 
share, but also compensation for the loss 
of the sale of our book, by reason of the 
sale of the defendant's book, that would be 
fair.*' Then I say, " If you agree that the 
itijnnction should be dissolved, and that 
' the defendant should sell his book, and 
that if you establish your right, it should 
be referred to the Master to ascertain what 
damage you have sustained, that will be a 
&ir arrangement." Then Mr. Stuart said, 
'* Mr. Halcomb has sold his copyright to 
some other persons, who were also made ' 
defendants to the same record." iThen I 
say, '* Let the case stand until Saturday." 
Then on the Saturday, I should presume 
it is on the Saturday, I say, *' As I take 
this view of the case," that is to say, the 
equitable arrangement which the parties 
proposed, *' I abstain from saying anything 
as CO the law." But in what I did say, 
which I suppose has been represented to 
the Vice Chancellor, so far from considering 
the question to turn on the mere measure 
of the quantity on the one side or the 
other, all that I find that I said about 
quantity is this, *' When it comes to be a 
question of quantity," that is with refer- 
ence to what Lord Eldon stated in some 
other case about quantity, " when it comes 
to be a question of quantity, it must be 
very vague. One writer might tak^ all 
the vital part of another's book, though 
it might be but a small proportion of the 
book in quantity. It is not only quantity, 
but value, that is always looked to. It is 
useless to refer to any particular cases as 
to quantity." Now, there can hardly be 
anything less calculated to lay down a rule 
which would look at quantity only. That 
is all that appears to have been said on 
tbe subject of quantity. Then, in another 
New Series, VII. — Chanc. 



pnrt of the case, I find, at the conclusion of 
the Solicitor General's reply, I said this, *'I 
am already of opinion, that this is a case in 
which I ought not to exercise the jurisdic- 
tion of this Court without giving the par- 
ties an opportunity of trying the question 
at law, for where any doubt exists as to 
the rights of the parties, if the Court were 
to exercise jurisdiction without giving an 
opportunity of trial at law, there would be 
difierent law in this court, and in the 
courts of law, upon the subject." The pro- 
ceeding here is merely for the purpose of 
making effectual the legal rights, as Lord 
Eldon says in fVilkins v. Aikin (6). Where 
any doubt exists as to the legal right, it 
is very proper to be tried. The only ques- 
tion is, whether, in the meantime, the in- 
junction is to be continued, or whether it 
is to be dissolved, on the undertaking 
which the defendnnt has offered of keeping 
an account. It is obvious, that it is the 
interest of both parties that the injunction 
should be dissolved ; for if, in consequence 
of piracy, the defendant is, in fact, selling 
the plaintiffs' work, the plaintiffs will have 
the profits of the publication ; but if, on 
the contrary, no piracy has been com- 
mitted, a very great hardship has been 
inflicted on the defendant, and on that 
supposition he has already experienced a 
severe hardship, because the injunction has 
prevented the sale of his book during the 
season. If Mr. Stuart thinks it proper to 
press the continuance of the injunction, I 
must look through the passages in the re- 
spective books. Then Mr. Stuart says, 
** We should not merely have the profits 
of the sale." It goes to that which came 
to an ultimate arrangement. There was 
no judgment at all on the question of law; 
there was nothing, therefore, to lay down 
any rule that quantity ought to be looked 
at, but it is quite the reverse; and the 
ground which I took, and the reason for 
the course I adopted, is exactly that for 
the course which I adopt now, namely, if 
the extreme hardship of the case be a 
matter of doubt, or if the parties have, by 
their conduct, encouraged or permitted 
the proceeding which is now complained 
of, the extreme hardship there, is upon 

(6) 17 Ves. 422. 
21 
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the (lefemlant, as coiApared witli any faard- 
sliip the plaint 108 roay sustain, if the point 
of law afterwards turns out to be iti his 
favour. 



L. C. \ Ex parte coleoravb, and In 
May iS4, 26./ re the act 4 obo. 4. c. 76. 

Statute f Construction of— Consent to Mat' 
riage. 

The Court has no powers under the ad 
4 Geo, 4. c. 76, to consent to the marriage 
of an infant^ on the ground of the father re- 
fusing his consent from undue motioes. 

This was a petition by a female infant 
aged eighteen, stating that her father un- 
reasonably, and from undue motiTea* re- 
fused his consent to a marriage which she 
was desirous of contracting, and praying 
that the hord Chancellor might make a 
judicial declaration that the marriage waa 
proper. 

The application was founded upon the 
17th section of the act above mentioned (1). 
The particular circumstances of this case 
were, not gone into, it being arranged that 
counsel should first address themselves to 
the question, whether the act dispensed 



(1) Whereby it waa enacted, " That in case the 
hiher or fathers of the parties to be married, or of 
one of them, so under sg« as aforesaid, ahall bs 
rum compos mentit, or the guardian or guard ians, 
mother or mothers, or anj of them whoae consent 
is made necessary, as aforesaid, to the marriage of 
such party or parties, shall be non compos mentis, 
or in parts beyond the seas, or shtill unreasonably 
or from undue motif es refuse or withhold his, her, 
or their consent to a proper marriage, then it shall 
and may be lawful for any person desirous of mar- 
rying in any of the before- mentioned cases, to apply 
by petition to the Lord Chancellor, Lord Keeper 
or Lords Commissioners of the Great Seal of Great 
Britain for the time being, Master of the Rolls or 
Vice Chancellor of England, who is and are re- 
spectively hereby empowered to proceed upon 
such petition in a summary way, and in case the 
taarriage proposed shall, upon examination, appeair 
to be proper, the said Lord Chancellor, Lord 
Keeper, or Lords Commissioners of the Great S»al 
for the time being. Master of the Rolls or Vice 
Chancellor, shall judicially declare the same to be 
BO ; and such judicial declsration shall be deemed 
and taken to be as good and effectual, to all intents 
and purposes, as if the father, guardian or guar- 
dians, or mother of the person so petitioning, bad 
consented to such marriage/' 



with the consent of the father in any case, 
except that of his being nan compos mentis. 

Mr, Wigram and Mr. Stuart, in sup- 
port of tlie petition. — In an unreported 
case of Ex parte Cooper^ V.C., 19th 
of August 1 834, his Honour ga^e a jodi- 
eial Gonaent to an infant's marriage, on 
the ground of the father's being abroad. 
That is a direct authority in fiivour of this 
application, as it is impossible upon any 
construction of the act, to hold, that the 
event of unduly withholding consent, is 
not governed by the same words, as die 
event of a party whose consent was diereby 
made necessary, being in parts beyond seas. 

{_The SoUeitor General^ (who appeared 
for tlie lady's father)— I think the other 
side ought to call your Lordship's attention 
to the ^6 Geo. ft (2), which being made ta 
part materidy makes it quite clear, that the 
being non compos mentis was the only event 
provided for in the case of a father.] 

lliat does not vary the construction to 
be put upon the new act. 

[The LoaD Chavcbllor. — The first 
aentence is complete in itself; and why 
should the sentence, applicable by the act 
to the guardian, &c., be referred to that 
former complete sentence as an antece* 
dent?] 

These questions and difficulties always 
arise upon an ill-worded statute. The al- 
teration of the words of the old statute 
clearly shews an intention to supply, by 
this new statute, a judicial substitute for 
the consent of the father, in all those 
events in which such judicial consent was 
formerly held expedient in lieu of that of 
the mother or guardian. Looking at the 
general purview of this act, it would be an 
absurd construction to say, that it did not 
intend to apply a remedy to cases in which 
there might be an improper refusal on the 
part of the father. That is precisely the 

( S ) 1 be 12th section of the act, 96 Geo. S. o. 35, 
commenct-s in the words following : — ** And wbeie* 
as it may happen that the guardian or guardians,' 
mother or mothers of the parties to be married, or 
one of them, so under age, as aforesaid, may be 
non CAmpot mentis, or may be in parts beyond the 
seas, or may be induced unreasonably, and by undo* 
motives, to abusf the trust reposed in bim» her, or 
them, by refusing or withholding his, her, or their 
consent to a proper marriage : be it therefore enact- 
ed," &c. 
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same mi^faiefas an undue withholding of 
consent on the part of the mother or guar- 
dian. There will be great inconvenience, 
if a different construction from that of the 
Vice Chancellor is now put upon this sta- 
tute. 

The Lord CnaNCBLLOB— [without hear- 
ing the other side].«^I cannot at present 
entertain a doubt that the act does not 
apply to this case; but as I am told that 
the Vice Chancellor has put a different 
construction upon it, the best way will be 
for me to communicate with him. 

May 26.*-The Loan Chancslloe.— 
I have looked over the act with the Vice 
Chancellor, and we entertain no doubt 
whatever, that upon the true construction 
of the act, the case of a father being nom 
compot mentis was alone alluded to. The 
case of which the brief was handed up to 
me (3), was not considered. 



.5./ 



KEBELL V, PHILPOT. 



v.c. 

June ^, 

Equitable Mortgage by Deposit — Exteti' 
tion thereof^ in what cases — Pleading — 
Supplemental BilL 

In order to constitute qn equitable mort^ 
gage by depent^ there must be proof, eitlier 
of the actual deposit or of the loam being 
made. 

Though an equitable deposit may be ex^ 
tended to subsequent advances, where an 
agreement for the extension is prooed, yetit 
cannol be so extended, tf the proof of both the 
ffriginal deposit and loan fails. 

Jiisnoian olyection at the hearing to the 
frame of a stUt, that an administrator who is 
a necessary amdnot a formal party, is brought 
before the Court by a supplemental bill, to 
w^h the other defendants are luft parties. 

The original bill in this case was filed 
by John Kebell against Richard Philpot 
and Henry Minter, and Sarah his wife, and 
prayed an account of what was due to the 
plaintiff, on an alleged equitable mortgage, 



(S) Thin alludes to the case of Ex parte Cooper, 
before mentlooed. 



by way of deposit of title-deeds, relating t# 
a liouse and premises, situate in Kent, and 
of the furniture and effects in the house, and 
also prayed a sale thereof by the order of 
the Court; or that a valid mortgage might 
be ordered to be executed to the plaintiffi 
and that the defendant Richard Philpot 
might be restrained from proceeding fur<^ 
ther in an action of ejectment, commenced 
by him to recover possession of the house 
and premises. 

The bill stated, that in 180G, a house 
aituate at Ramsgate, was sold by public auc* 
tion, by the four residuary legatees of Jane 
Kebell (one of whom was the plaintiff,) to 
Martin Smith, through the medium of his 
agent (Forster), for 400^; that Foratcr 
paid 100/., and the plaintiff, at the request 
of Martin Smith, repaid Forster the 100/. ; 
and in the month of August 1806, the 
plaintiff paid himself 100/., and also the 
three other residuary legatees the sum of 
SOOL, the residue of the purchase*money ; 
that it was thereupon agreed between tlie 
plaintiff and Martin Smith, that the house 
should be conveyed to Martin Smith, and 
the plaintiff havo an equitable mortgage or 
lien for the amount of the purchaac-rooney 
and interest, at 5/. per cent. ; that the house 
was duly conveyed to Martin Smith in fee 
simple, by indentures of lease and release 
of the S6th and 27th of August 1806, in 
consideration of the sum of 400/. so paid 
as aforesaid ; that on the execution of such 
indentures, they, and the title-deeds and 
writings relating to the house, were deposit«- 
ed by Martin Smith with the plaintiff, as a 
security for the 400/. and interest ; and that 
the same had since been and then were in 
the possession of the plaintiff, and that it 
was, on the occasion of such deposit, agreed 
between the plaintiff and Martin Smithy 
that the plaintiff should have an equitable 
mortgage or lien upon the said messuage^ 
to secin-e 400/. and interest ; that Martin 
Smith entered into possession of the said 
messuage, and for several years paid the 
plaintiff 20/. per annum, as interest on the 
400/. ; that in 1818, the sum of 82/. was 
due to the plaintiff for interest on the 400/. \ 
and that in the year 1818, the house was 
much enlarged, and nearly rebuilt, and 
700/. or thereabouts expended thereon; 
that the whole of that sum was advanced 
by the plaintiff for Martin Smith, and that 



Digitized by 



Google 



238 



CASES IN CHANCERY : 



the plaintifT furnished the house; that the 
sum so advanced for enlarging and furnish* 
ing the house, together with the sums of 
400^ and 82/., amounted to 1,807/., and 
that an account in writing, making up the 
said sum of 1 ,807/. was rendered hy the 
plaintiiT to Martin Smith, and was approved 
of and allowed to be correct by him ; and 
that it was in 1818 agreed between the 
plaintiff and Martin Smith, that the plain- 
. tiff should have an equitable mortgage or 
lien upon the said title-deeds, then in the 
plaintiff's possession, and upon the said 
messuage and furniture and effects, to se- 
cure the sum of 1,807/. ; and that Martin 
Smith, from 1818 down to 1822, paid the 
plaintiff interest on the sum of 1,807/. 

Martin Smith, it appeared, died in 1822, 
having by his will, dated September 1 806, 
made his wife Mary Smith, his sole devisee, 
legatee, and executrix, who never proved 
the will, although she entered into and con- 
tinued in possession of the house until her 
death, and she left the defendant R. Phil- 
pot, her heir-at-law, who thereupon be- 
came entitled to the house in question, 
subject to the plaintifTs equitable mort- 
gage, for 1,807/. and interest, if any such 
such existed. 

Sarah, the wife of the defendant Henry 
Minter, procured letters of administration 
to Mary Smith ; and the defendant Philpot, 
in 1884, brought an action of ejectment to 
recover possession of the house. 

The defendants, by their answers, hav- 
ing submitted, that a personal representa- 
tive of Martin Smith was a necessary party 
to the suit, the plaintiff, in March 1886, 
iiled a supplemental bill against J. S. 
Daniel, as the only defendant thereto, and 
thereby stated by way of supplement, that 
on the 25th day of February 1886, letters 
of administration of the goods and effects 
of Martin Smith, limited for the purposes 
of this suit, bad been granted to the said 
J. S. Daniel. 

The common injunction had been ob- 
tained by the plaintiff to restrain the pro- 
ceedings in ejectment, and was not attempt- 
ed to be set aside up to the hearing of the 
cause. The depositions on the part of the 
plaintiff, proved the production of the se- 
veral deeds and writings relating to the 
title to the house, and the wi]] of Martin 
Smith, by his solicitor, Daniel, who stated, 



that he received them from the wife of 
the plaintiff, at the residence of the plain- 
tiff, about two years ago, and that they 
had ever since been in his possession. 
A book was proved containing items for 
repairs and furniture supplied during the 
year 1818, which corresponded with the 
different tradesmen's names employed. 
The items entered in the book were proved 
to be in the handwriting of Martin Smith ; 
and the witness who proved the book 
stated, that he repaired the house in 1818, 
and was paid by J^ebell, from whom he re- 
ceived his orders, and to whom he looked 
for payment. 

Another witness deposed in tlie same 
terms as to his bill for repairs, and stated 
that, by the direction of the plaintiff, he call- 
ed on Mary Smith, and pressed her to give 
a legal mortgage for the debt, which she 
declined to do, fearing, as she expressed 
herself, that she should be turned out of 
possession ; but at the same time admitting 
that the property belonged to the plaintiff. 

The auctioneer at the sale deposed, 
that the messuage was knocked down to 
Martin Smith ; and he and another witness 
deposed, that Martin Smith and his wife 
were all their lives in indigent circum- 
stances, and never worth 100/. at any pne 
time; and that there was always great dif- 
ficulty in procuring payment of the small- 
est sums of mon^ from them. 

It was proved, that Daniel (deceased,) 
acted as the solicitor, in preparing the pur- 
chase deeds, and that he was, during his 
life, the solicitor of the plaintiff. 

The exhibits produced, consisted prin- 
cipally of receipts by the different trades- 
men employed in repairing and furnishii^ 
the house in 1818, acknowledging payment 
of their bills by the plaintiff; the amounts 
whereof corresponded with the items set 
opposite to their respective names in ex- 
hibit 5, in the handwriting of Martin 
Smith ; that exhibit was headed " Mr. 
Kebeirs account," and it contained the 
names of the several tradesmen employed 
by the plaintiff, and opposite to their re- 
spective names were entered the sums 
which they had been paid, and which 
amounted in the whole to 482/. At the 
end of the several sums were subscribed 
the figures 48^/., and beneath those figures 
was added the word " settled." 
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The defendants did not enter into any 
evidence. 

June 2» — On this cause coming on for 
hearing, — 

Mr, Jacob, for the defendants, took a 
preliminary objection, that there was a de- 
fect in the frame of the suit, as regarded 
a personal representative of Martin Smith, 
and that the administrator of Martin Smith 
ought to be a party to the same suit to 
which his clients were parties-; but His 
Honour overruled it, adding, that it was 
quite usual to direct a cause to stand over* 
with liberty to make an administrator the 
sole defendant to a supplemental bill. 

Mr, Barber and Mr. G, Richards, for the 
plaintiff, submitted, that the evidence com- 
pletely established that the different deeds 
and papers had come into the possession of 
the plaintiff, who was a stranger to Martin 
Smith, and that it was quite clear, that 
those deeds, &c. must have been delivered 
for some purpose ; and taking into con- 
sideration the circumstance of the pur- 
chase-money for the estate being 400^,, and 
adding that sum, together with a sum for 
interest, to the amount of the bills for re- 
pairs and furniture, and the acknowledg- 
ment and adoption of that account by 
Martin Smith, by the word ** settled," it 
was impossible for an instant to doubt for 
what purpose these deeds came into the 
possession of the plaintiff. They cited — 
Ex parte Kensington, Z Ves. & Bea. 79. 
Ex parte Langston, 17 Ves. 227. 
Ex parte Mountfort, 14 Ves. 606. 
Bozon V. WilUams, S You. & Jer. 150. 

June 5. — Mr. Jacob and Mr. Teed, for 
the defendants, contended, that as the only 
evidence of the time when the deeds ac- 
tually came into the hands of the plaintiff, 
was the evidence of the plaintiff's solicitor, 
which stated, thst he received them from 
the plaintiff's wife about two years ago; 
the will of Martin Smith must be consi- 
dered as coming into the plaintiff's posses- 
sion at the same time with the other docu- 
ments : and that it was rather singular, that 
if, as the bill alleged, those deeds, &c. were 
delivered to him by Martin Smith, Martin 
Smith should, as a mode of making an 
equitable mortgage by deposit, give his own 
will ; that Daniel was solicitor to both 
parties, and prepared the deed of 1806, 



and was paid Cot it, and the plaintiff had 
not produced any book of accounts or bill 
of costs of Daniel's, which would probably 
shew to whom that deed was delivered 
when executed, whether to Smith or the 
plaintiff; that the circumstance of no mort- 
gage deed, and no memorandum promis- 
ing to execute a mortgage, when called 
on, being produced, and the unvaried pos- 
session of this house being with Martin 
Smith and his wife, the legal presumption 
roust be, that Martin Smith himself paid 
the purchase-money for that estate, of 
which he was to all intents and purposes 
the owner ; that the rest of the plain- 
tiff's case was an attempt to shew, that 
the plaintiff expended from time to time 
sums for repairs, and supplied furniture 
for the house, and that the sums, if any, 
advanced, constituted at the most a mere 
simple contract debt ; and that even if a 
prior equitable mortgage were to be pre- 
sumed, there was no authority for tacking 
to that a simple contract debt, without any 
evidence of the consent of the mortgagor 
that it should be so treated ; that, in the 
cases cited, Lord Eldon decided, that after 
there had been an equitable deposit to se- 
cure an ascertained sum, it might be proved 
that there was a subsequent agreement to 
extend that deposit- to cover a subsequent 
advance ; that Lord Eldon would not shut 
out a party from proving a distinct agree- 
ment to secure further advances, but 
would not allow it, without evidence ; and 
that, therefore, even if there were in this 
case an original deposit for the 400/., and 
the sum of 82/. alleged to be due for in- 
terest, (for the purpose of tallying with the 
sum of 482/. in the settled account,) there 
was not a particle of evidence to shew a 
subsequent agreement to secure that debt. 

The Vice Chancellor.— I am asked in 
this case to proceed as on the foundation 
of matters of fact. The bill alleges, that 
the title-deeds were originally deposited 
as a security for the sum of 400/. and in- 
terest ; but not a particle of evidence of 
any such deposit is adduced, tior is there 
any evidence of the payment of 400/., as 
stated by the bill; then I am asked to 
infer from a document in evidence, that 
the sum of 482/. therein mentioned, con- 
sisted of the principal sum of 400/. and 
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an arrear of iotereat ; but unteaa acme 
proof of the deposit of the deeda or of pmy'* 
ment of the principal sura of 400^. is forth** 
Gonung, I cannot say there was any such 
origioal deposit of deeds, or payment of the 
sum of 4ao/., in the year 1806. The bill 
states»that in the year 1818 it waa agreed, 
there should be a mortgage, not only for 
the sum of 400/L, alleged to have been pre^ 
viously advanced) but for the amount of 
the repairs done to the house, and furniture 
supplied by the plaintiflT. I have some sort 
of evidence of payments made by the plain- 
tiflT for repaira, &c. done to the house ; but 
I see no proof of anything like an agree- 
ment for the extenaion of the alleged 
mortgage by deposit, to the amount paid 
by plaintiflT for the repairs, and the fur- 
niture supplied to the house. I'he plain- 
tiflf's case presupposes a previous de- 
posit of deeds, but the payment of the 
amount due lor repairs to the house, and 
for the furniture supplied is not a circum- 
stance whereby to infer the previous pay- 
ment of the princi|>al sum of 400/. ; and 
the plaintiff* of necessity couples the trans- 
action of U18 with that of 1806, It is 
further alleged by the bill, that the will of 
Martin Smith was delivered on his death 
to the plaintiff by Mary Smith, his execu- 
trix ; but I find no proof adduced in sup- 
port of this allegation, nor of the time of 
the will coming into tlte plaintiflfs posses- 
sion ; and if tliere be no proof, either of the 
time when tlie title*deeda came into plain- 
tiff's possession, or when the will came into 
his hands, why should I not presume, that 
the title-deeds came into the plaintiflTs pos- 
session at the same time as the will — that is 
to say, aAer the death of Mary Smith ? It 
is quite consistent with the proofs in the 
case, that there might never have been 
any deposit of the title-deeds at all. The 
evidence in the cause relative to Mary 
Smith's observation^ that the Itouae and 
premises belonged to the plaintiff, shews 
there was some misunderstanding, at least, 
between the parties. If she used the ex- 
pression imputed to her, it was clearly a 
mistake, tlie property, by the plaintiff 'a 
shewing, being clearly not his ; and it doea 
not follow, even if Mrs. Smith did nse that 
expression, that we must infer from it, that 
the plaintiff was entitled to an equitable 
mortgage. Anotlier circumstance in the 



case is tliis, that no search is proved to 
have been made amongst the books an^ 
papers of E. Daniel, (now dead,) the plain- 
tiff's solicitor in the transaction. Surely 
there muat have been aome facts stated or 
referred to in them, relating to the trans* 
actions between the parties. I cannot say 
I am authorized to send the case to the 
Master for an inquiry, because \ have qq 
proof when the deposit was made, or when 
the alleged principal sum of 400i, was ad- 
vanced ; but I do not object to give the 
plaintiff the benefit of one or more issues 
if he cliooaea tQ take them ; which may be 
as follow8«-viz. whether the indentures of 
August 1806, &c. were deposited with the 
plaintiff as a security for the sum of 400/« 
and interest; and if so, whether in ISIS* 
an agreement was entered into between the 
plaintiff and Smith, for an extended equitt 
able lien in favour of the pUintiff, on th< 
same deeds, & c, for the further sums men- 
tioned in the pleadings, with liberty to in- 
dorse special circumstances. 

The plaintiff having accepted the issues, 
the will of Martin Smith was ordered by 
his Honour to be delivered up by the plain- 
tiff, to be proved by the defendant, Sarah 
Minter, she undertaking to prove the same, 
and not to require the plaintiff to file a 
supplemental bill* An account was also 
directed of the rents and profits of the 
estate, from the time of filing tlie bill. 



21. J 



TUB MARQUIS OF IXBTBR V. 
THB MARCHIONESS OF 
EXBTBU AKD OTHERS. 



L.C. 

January 
June 

Jurisdiction — Mistake — Settlement rec- 
tified. 

Pretimu t0 (he msarriage of the fdahuiff 
with the dtfendeuUt certain proposals in writ* 
ing were wade for settling part of the estaU 
of theformer^ and in a list of the estates to he 
settled, certain property t» Lincolnshire was 
comprised. The pLtimt{ff' had other property 
in Lincolnshire; the setilomeni, as executed^ 
comprised the former estate, and by the ge^^ 
neral words, **all other the heredilamsnts of 
the plaintiff in Lincolnshire^'* included also 
tlie latter : — Heldy that this was a proper 
case for the interference of the Court to rer 
form Uie settlement* 
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Previous to the rrraTrmge of the plaintifr, 
certain proposals in writing were made by 
his solicitors on his tehalf, to the solicitors 
of his intended wife, for a settlement of 
part of his estate; whereby it was pro- 
posed, that the plaintiff should convey a 
certain part of his estate, to be thereafter 
a^eed, to trustees, for securing piin-money 
and a jointure for his intended wife, and 
portions for younger children, with an es- 
tate for life to the plaintiff, with remainder 
to his first and other sons in tail, &c.-^A 
Usl or schedule was agreed on, of the es*^ 
tates to be settled, which, as fiir as related 
to his Lincolnshire estates, was as follows : 

^* Lincolnshire Bourne, 1,^24/. 12#. 
Bourne fenn lands, l879/« 4i. 
Morton, 275/. 13*." 

It appeared, that besides the estates 
therein specified, the plaintiff possessed in 
Lincolnshire a very valuable manor and 
estate, situate in Stamford, called the 
Stamford estate, producing a rent of about 
5,000^ a year. A settlement Was accord" 
ingly made and executed, which, aAer ac- 
curately describing the property agreed to 
be settled, contained the following words : 
** and all other the messuages, farms, lands, 
tenements, and hereditaments, of or be*> 
longing to the said Brownlow Marquis of 
Exeter, lying and being within the said 
manor or lordship of Bourne Morton, in 
the said county of Lincoln, and all t)ther 
the manors, messuages, lands, tenements, 
hereditaments, and premises of him, the 
said Brownlow Marquis of Exeter, nitAin 
ike mid eoundes of Norihamptony Bedford, 
Buckingham, and Lincoln" 

It appearing, that under the general 
words, the Stamford estate passed, and be- 
came, at law, subject to the trusts of the 
settlement, contrary to the intention of the 
parties, this bill was filed by the Marquis 
against the Marchioness of Exeter, the 
children of the marriage, and the trustees 
of the settlement, praying that it might be 
decreed, that the Stamford estate was not 
intended to be comprised in the marriage 
settlement ; and that the estate might be 
released from the trusts of the settlement ; 
and that the general words complained of 
might be decreed to have been inserted 
therein by mistake; and that the said mis- 
take might be rectified, and that all proper 
parties might join in a reconveyance. 



The facts were proved by the production 
of the proposals, tne schedule, and the set- 
tlement, and by the evidence of the gentle- 
man employed at the time of the marriage, 
as the defendant's solicitor. 

Sir CHmtUs WethereU and Mr. Jemmeti, 
for the plaintiff, contended, that it had 
been clearly proved, that a mistake had 
been made in the introduction of the gene* 
ral words, which passed the Stamford es- 
tate, contrary to the intention of the parties ; 
that the jurisdiction of the Court to rectify 
a settlement where errors had been made, 
was now well established. They cited 
1 Sug, Fend. p. 163, Thomas v. Davis (I), 
Simpson v. Simpson (2), and The Duke of 
Bedford v. Marquis of Abercom (i), 

Mr. Wulfarai for the Marchioness of 
Exeter. 

Mr. Barber^ fbr the trustees. 

Mr, Sidebottom, for the releasees to uses 
and the children of the marriage, submitted, 
first, whether the Court had jurisdiction 
to interfere in this case ; — secondly, whe- 
ther parol evidence was admissible to prove 
the mistake, the Statute of Frauds requir- 
ing that all marriage agreements should be 
in writing ; and, thirdly, whether the evi- 
dence in this case was sttfRcient. 

Sir Charlee Weiherell, vti reply. 

The Lord Chamcullor. — There can be 
no question as to the jurkdiction of the 
Court; but in suits of this description, the 
Court looks with great anxiety to see that 
the case is clearly proved ; t therefore 
think it right to look into Uie evidence 
before I give judgment. 

June 22. — The Lord Chanckllor said, 
he had looked into the pleadings and evi- 
dence, and was of opinion, that the evi- 
dence brought the case within the principle 
of those cases, in which the Court exercised 
a jurisdiction, in correcting errors in settle- 
ments ;^ that It was clear that the Stamford 
estates, which were in Lincolnshire, were 
no part of the property contemplated in 
the list, which had been agreed upon pre- 
vious to the marriage — [His Lordship read 
it] ; that it was clear, that they were not 

(1) 1 Dick 301. 

(«) Vice Chancellor, July, 1857. 

(3) 1 Myl. & Cr. SU ; ■. c. 5 Uw J. Kep. 

(N.s.) Chaiic. «30. 
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intended to be included in the settlement, 
and formed no part of the proposal for a 
settlement. 

[His Lordship made a declaration in ac- 
cordance with his judgment; but the first 
tenant in tail being an infant, he refused to 
direct a reconveyance, which, he said, must 
form the subject of a future application.] 



} 



WILL80M 0. LEONARD. 



MJl. 
June 22. 

' Production of Papers — Practice. 

The defendants, by their answer, ad- 
mitted, that they had in their possession 
the documents, &c. set forth in the second 
schedule. The schedule contained the 
following passage : — 

" Brief and various papers in the action 
at law, brought by the complainant against 
the executors. 

*' Numerous letters from the executors, 
Dr. Chadwick and otliers, addressed to the 
executors' solicitor, being confidential com- 
munications which have passed between 
these defendants' solicitor and the parties 
last mentioned, with reference to the sub- 
ject-matters of this suit. 

** Various cases and opinions of counsel 
taken by or on the belialf of the executors, 
and relating to the subject-matters of this 
suit." 

Mr, Girdlestone moved for the produc- 
tion of the several documents, including 
the letters. 

Mr. IV. C, L, Keene resisted the pro- 
duction of the letters, which, he submitted, 
were confidential communications, which 
would never have come to the knowledge 
of the solicitor, but for his confidential cha- 
racter. He cited— 

Greenough v. Gaskell, 1 Myl. & K. 98. 

Storey v. Lennox, 1 Myl. & Cr. 525 ; 

s. c. 6 Law J. Rep. (n.s.) Chanc. 99. 

Curling v. Perring, 2 Myl. & K. 380; 

s. c. 4 Law J. Rep. (n.s.) Chanc. 80. 

Mr. Girdlestone, in reply, said — That 
Curlingv. Perring differed from the present 
case ; because, in that case, the communi- 
cations took place after the commencement 
of the litigation. 



The Master ov the Rolls refused to 
order the production of the documents, 
sayiog* that if he made the order, it would 
be discliarged elsewhere.. 



} 



LEWIS 0. JOHN. 



v.c. 

Aug. 1. 

Mortgage — Practice — Costs. 

In a suit to compel payment of the amount 
of an equitable mortgage^ the mortgager 
being dead, the order for taxation of the 
plaintiff's costs at law, applies only to the 
costs of the ejectment f and not to the costs 
of proceedings upon a bond given by thede- 
ceased mortgagor, to secure the amount of the 
mortgage-money. 

This was a suit to enforce the payment 
of the amount due on an equitable mort- 
gage of copyhold estate, the mortgagor 
being dead. The mortgagee had also 
brought an action at law against the exe- 
cutrix, on a bond for securing the same 
debt. An order had been made for the 
taxation of the plaintiff's costs incurred in 
this suit and at law : and the question was, 
whether the mortgagee was entitled to the 
costs of this action on the bond. 

Mr. Knight Bruce and Mr. Spence, for 
the plaintiff'. 

Mr. Cooper and Mr. WUbraham, contri. 

The Vice Chancellor decided, that the 
plaintiff was entitled to the same costs as 
if it had been a legal mortgage ; but said, 
he apprehended, that under the order to 
tax the plaintifTs costs of this suit and at 
law, the Master would only include the 
costs of an action at law for the recovery 
of the estate— namely, of an action of eject- 
ment, and not the costs of the action on 
the bond for securing the same debt. 



} 



JONES V. SCOTT. 



H. Lds. 

Aug. 16. 

In this important case, which is reported 
in 8 Law J. Rep. Chanc. SS, s. c. 1 Buss. 
^ Myl. 255, and 9 Law J. Rep. Chanc. 252, 
the decision of Lord Brougham was this 
day reversed by the House of Lords. 



Digitized by 



Google 



TRINITY TERM, 1838. 



24S 



} 



BRAMWIM 0. CLARK. 



V.C. 

May 28. 

Practice. — Process-^Service of Subpcena 
to Appear— 4 ^ 5 Will. 4. c. 82. 

Service of stthpcBna to appear, im the agent 
of a defendant, to a foreclosure euU, who had 
heen appointed by the defendant to receive hie 
rents in ku absence fr<nn this conniry, order' 
ed to be good service ; the defendant having 
Quitted England for America in 1838, and 
having stated his intention not to return for 
some years to come. 

Mr* Knight Bruce moved under the act 
of parliament, 4 & 5 WUl. 4. c. 80. a. 1» 
that service of the aubpoBoa to appear and 
answer the bill on the agent of the defen^ 
dant, in this country, might be deemed 
good service. It appeared on affidavit, that 
the bill was filed by the plaintiff, as mort« 
gagee, for the purpose of foreclosing the 
real estate of the defendant, the mortgagor, 
who, with his fiunily, had quitted this 
country in 18^8, long before the filing 
of the bill, for the United States of Ame- 
rica, and had since taken up his residenee 
there. The defendant and his family had 
not been heard of for nearly two years, 
but in his last letter to a friend of his in 
this country, he expressed his intention of 
not returning to England, until his youngest 
daughter, who was then eighteen years of 
age, attained her majority. Perkins, the 
defendant's agent, stated that he was ap* 
pointed by the defendant the receiver of 
his esutes in 1882, and that he had acted 
as such ever since. The material part of 
the 1st section of the act is as follows:-— 
" That it shall and may be lawfiil for the 
Courts (of Chancery and Exchequer) re* 
speclively, on motion in open court, of any 
of the complainants in any such suit, (con«* 
cerning any charge, lien, judgment, or in* 
cumbrance on any lands, &c.,) founded 
upon an affidavit or affidavits, and auch 
other documents as may be applicable for 
the purpose of ascertaining the residence 
of the party, and the particulars material 
to identify such party and his residence, 
and also specifying the means whereby 
such service may be authenticated, — to 
order that service of a subpoena to appear 
snd answer, upon the party in the manner 
thereby directed, or in case where the said 
New Series, Vil.— Cbanc. 



Courts respectively shall deem fit, upon 
the receiver, steward, or other person re- 
ceiving or remitting the rents of the lands 
or premises, if any, in the suit mentioned, 
returnable at such time as the said Courts 
respectively shall direct, shall be deemed 
good service of such party; and afterwards, 
upon an affidavit of such service had, to 
order an appearance to be entered for such 
party, in such manner, and at such time, as 
the aaid Courts respectively shall direct ; 
and that thereupon it shall and may be 
lawful for such Courts respectively, to 
proceed upon sudi service so msde as 
aforesaid, as fully and efiectually as if the 
same had been duly made within the juris- 
dictions of such Courts respectively." 

His Honour said, he considered it a fit 
case in which to make the order under the 
act, and directed the subpoena to be made 
returnable on the first day of next Michael* 
mas term. 



} 



PIOGOTT e. GARAWAY. 



V.C. 
May 28. 



Practice. — Stock — Mth Order of Decern^ 
ber 1888 — Construction. 

An order had been made in the camstf by 
the Court, that such a sum of stock as wimU 
raise lOs. in the pound on certain legacies^ 
should be sold out and paid to the respective 
legatees thereof, the amount to be verified by 
effdavit. It was objected in the Accountant 
GeneraVs cffiecy that the amount to be paid 
must, under the ftSth order of court, of De^ 
comber 1888, be specijiedand expressed in 
the order; but the Court determined that that 
order did not apply to eases ef this deecrip* 
turn* 

Mr. Knight Bruce api^ied to the Court 
under the following circumstances :-^An 
order bad been made in the cause, that 
such a sum of stock aa would raise 10«. 
in the pound, calculated en ceruin lega- 
cies, should be sold out and paid to the 
legatees respectively, the amount to be 
verified by affidavit. By the 28th of the 
new orders of court, of December 1888, it 
is directed '* that in all cases where any 
sums of money, or any securities, or other 
2K 



Digitized by 



Google 



244 



CASES IN CHANCERY : 



effects, belonging to the suitors of the 
Court of Chancery, shall be directed to be 
paid into or deposited in the Bank of £ng> 
land, in the name and with the privity of 
the Accountant General of the said Court, 
and in all cases where any such sum of 
money, or any securities, or other effects, 
be directed to be paid out, or invested in 
the purchase of securities, transferred, or 
carried over or delivered out, the exact sum 
of money and amount of securities so to 
be paid out, invested, transferred, or car- 
ried over, be ascertained by the regis- 
trar, and specified and expressed in the 
order of court, in words written at length, 
except in the case of residues of money or 
securities remaining after a portion direct- 
ed to be applied for particular purposes,*' 
&c. 

The clerk in the Accountant General's 
office objected to the form of the order, 
inasmuch as the sum directed to be paid 
was not mentioned in it, which he alleged 
ought to be expressed in the order under 
the above order of court. 

It was now contended, that the frame of 
the order in question was the proper one ; 
and that if the objection raised were allow- 
ed to prevail, an order for part of the 
amount of costs, which was directed to be 
verified by affidavit, could never be made 
without the necessity of incurring the ex- 
pense of sending to the Master's office, the 
effect of which would be extremely incon- 
venient. That, in short, the simplest cases 
must be sent to the Master's office, if the 
rule were allowed to be such as suggested 
in the Accountant General's office. 

The Vice Chancellor was of opinion, 
that the 28th order of December 1833, did 
not apply to cases similar to the one before 
the Court ; for if an order directed an un- 
ascertained sum of money to be paid out, 
the amount could not be stated in the order, 
inasmuch as the affidavit verifying the 
amount must be made at a subsequent 
period. His Honour added, that the order 
in question was only applicable to cases, 
where the sum to be paid out was ascer- 
tained, and could be specified and stated 
at the time the order was made. 



81. J 



B0T8 V. MOROAN. 



v.c 

May 

Practice, — Demurrer — lOth Order of 
Courtf of December 1833. 

The intervention of holidays when the 
offices of the court are closed^ makes no dif- 
ference in the time mthin which a demurrer 
must he filed by the \Oth new order of De- 
cember 1833. 

Mr. Knight Bruce moved to take a de- 
murrer off" the file for irregularity. — The 
defendant entered his appearance to the 
bill on the 11th of May instant, and filed 
his demurrer to the bill on the 24th of the 
same month, being the thirteenth day from 
the day of appearance, whereas twelve 
days only are allowed from the time of the 
appearance to the bill, for the filing of a de- 
murrer, by the 10th of the orders of court 
of December 1833. 

Mr. James Russell^ contr^. — If the de- 
murrer be filed before 1 1 o'clock of the day 
immediately following the last of the twelve 
days allowed by the 10th order, it is in 
practice considered as filed on the preced- 
ing day, especially where, as in this case, 
the offices were closed during the interven- 
ing week. In Bullock v. E^&ngton{\\ 
the question was, whether the demurrer 
was filed in time, and it was held, that 
the eight clear days in that case, meant 
eight clear office days, and the days during 
which the offices are closed ought not to 
be reckoned, with reference either to the 
filing or the entering of demurrers. But 
the special circumstances of this case ought 
to relieve it from a strict construction of 
the 10th order, for the bill was filed by the 
plaintiff* as the personal representative of 
the testator, and if the defendant is right 
in his construction of the will, there would 
be an end of the plaintiff*'s case. 

The Vice Chancellor. — The case cited, 
and decided by Sir Anthony Hart, does 
not affect the question before the Court. 
There, it was held, that the time must be 
reckoned according to the ordinary rule 
then acted upon. But, by tlie 10th order of 
December 1833, twelve days only are to 
be allowed to a defendant for filing a de- 

(1) 1 Sim. 481. 
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inurrer, calculating the same from the time 
of the appearance: the intervention of holi* 
days making no difference, inasmuch as a 
demurrer mav be filed in vacation, just as 
easily as a bill. 



C. ^ 
1, 4j 



MABRIOTT O. TARPLBT. 



V.C 

May 

June 

Right of Church-way — Churchwarden — 
Churchwarden's right to sustain a Suit — 
Misjoinder. 

A churchwarden has a right to continue 
a suit^ properly instituted by him whilst in 
office f after his office is determined; and a 
churchwarden chosen at a subsequent period^ 
is entitled whilst in office to join himself as 
co-plaintiff in a supplemental bill with the 
farmer churchwarden^ for the purpose o^ 
putting in issue facts that have arisen since 
the fSng of the original bill^ he having an 
interest in the proceedings^ and in the decree 
to be made at the hearing. 

The question in this case was, whether 
there was a right of way from the vicar* 
age-house of Floore, in the county of 
Northampton, over certain land, consisting 
of a garden and ornamental plantations, of 
one of the parishioners, to the church of 
the parish. The bill was filed in August 
1858, > by W. Marriott, as one of the 
churchwardens, against the defendant, 
Tarpky, who was the vicar of Floore, the 
dean and canons of Christ Church, Oxford, 
as the patrons of the living, and Thomas 
Marriott, the other churchwarden : and it 
stated, that the churchyard was the free- 
hold of the parson or rector ; that the 
churchwardens, out of the church rates, 
were liable to maintain and keep in repair 
the boundary fence of the churchyard; 
and that the defendant Tarpley had, whilst 
with his agents in the churchyard, pulled 
down that part of the wall of the church- 
yard next the garden and plantations, 
claiming a right of church-way directly 
from the churchyard across the garden, 
&c. to the vicarage-house. The bill de- 
nied the right of way, and stated, that if 
there ever had been any right of way in 
that direction, it had been used only on 
sufferance, and had been discontinued for 



a period of more than forty-five years last 
past, and that the defendant Tarpley had not 
procured the consent of the patrons of the 
church, nor obtained any faculty to justify 
him in pulling down the churchyard wall, 
and prayed a perpetual injunction against 
Tarpley to restrain him from pulling down 
the same. An injunction was awarded in 
April 1884 to restrain Tarpley from pull- 
ing down the churchyard wall ; and a sup- 
plemental bill was filed in 1885 by James 
rhillips and William Marriott, the former 
having been elected churchwarden in the 
place of the latter, against Tarpley, for the 
purpose of putting in issue the facts of a 
trial at law, in which Jakeman was plain- 
tiff*, and Tarpley defendant, and in which 
the defendant pleaded a general highway, 
and also a vicar's way over the grounds in 
question, to the plaintiff**s declaration in 
trespass, and in which the defendant failed. 
Evidence^ at great length, was adduced on 
both sides, with reference to the right of 
way. 

Mr. Wakefield and Mr. Turner, for the 
phuntiff; cited 1 Bum's Eccl. Law, 846, ft 
RolTs Abr. 287, Vin. Abr. * Churchwardens,' 
A, 2, pi. 4, 5, and Anon. (1), in support of 
the right of churchwardens to maintain the 
suit ; and contended, that the duties of the 
churchwardens were to protect the orna- 
ments, pews, &c. of the church ; that the 
case was similar to that of a trustee of a 
charity estate for the benefit of a parish, 
who had a right to the aid of the Court to 
prevent injury to the charity property; 
tliat this Court would interfere in a case like 
the present to prevent waste in 'aid of an 
action at law ; and that the rule of law is, 
that where the guardianship of property is 
in the churchwardens, the law will enable 
them to exercise their ownership by pro- 
ceeding against trespassers on the property 
relating to the church. WaJtsorCs Clergy" 
man's Law, p. 882, and Gibson's C^x 
Anglic, p. 218, Canon 85, were also 
cited to shew, that although the freehold 
of the body of the church was in the cler- 
gyman, yet the churchwardens having the 
use of the seats, they, and not the parson, 
had the right of action against trespassers ; 
and that it was the same as to the fences 
of the churchyard, the churchwardens being 
bound to keep the same in repair. 
(1) 1 VenU Itr. 
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Mr^ Knight Bmce^ for the defendant Tar •* 
pley. — This was a case jnimcs trnpresstonit^ 
and the' plaintifT might proceed by bill on 
behalf of himself and his fellow parishionersy 
4>r the Attorney General might 61e an in« 
formation — The Attorney General t. Bromn 
(2) ; but a single parishioner cannot file a 
bill of this nature* The other side have 
not shewn that the plaintiff may maintain 
an action in a case of trespass like the 
present ; and if he cannot maintain an ac«- 
tion, he certainly cannot sustain a suit. 
The placitum in Fin, Abr, refers to Brooke 
and the Year Books, and at the conclusion 
thereof, afler stating that the churchwar- 
dens might maintain an action for the 
goods of the church, are the following 
words — ^via. ** sed contra of things real," 
^Com. Dig. 'Esglise,' (F.) 3. The 
nature of the relief sought by this bill is 
singular, and a bill about pulling down 
walls is quite norel in the annals of the 
law. It is not usual in this court to con* 
elude a right on a single trial, and this 
point received much discussion in Cham- 
bers's case, before the Lords Commis* 
sioners, who directed proceedings at law 
to be taken, because the previous proceed* 
ings had not been instituted under the 
orders of the Court of Bankruptcy. W. 
Marriott, the plaintiff in the original bill, 
has long ceased to be a churchwarden of 
the parish, and cannot therefore maintain 
the original suit Phillips, in 1835, was 
appointed the new churchwarden, and he, 
in the supplemental bill, is joined as co- 
plaintiff with W. Marriott, the plaintiff in 
the original bill, who had ceased at that 
time to be a churchwarden of the parish. 
This is a misjoinder, and fatal to the sup- 
plemental suit, supposing that the original 
suit can be sustained. The right of church- 
way was not in issue in Jakeman's action, 
and has never been tried. 

Mr, AToeand Mr. Waddington in the same 
interest.— ffacott'f Ahr, * Churchwardens,' 
p. 601, corresponds with the passage cited 
from Com, Dig,, shewing that the church- 
wardens have a special property in the 
bells of the church, &c., but that it is 
otherwise of things real. Year Books, 
Michaelmas term, 13 Hen. 7. p. 9, and 

(2) 1 SwfuiBt. 265. 



11 Hen. 4. p. Ift, Michaelmas term-^ 
Brooke* s Ahr, tit. 'Corporation,' 186, prove 
that the churchwardens may have an ae« 
tion for the chattels of the church, but not 
for the realty. The case in Oodbok, S79, 
is controverted in 1 Bac. Ahr, tit. ' Cor- 
poration.' If the churchwardens are un- 
able to raise a rate, their liability to repair 
the church walla is at an end, that liability 
not being personal ; and PhiUipe v. Petane 
(d) shews that there was no interest in the 
churchwardens in a matter of this nature 
before the statute 59 Geo. $. c. 12. There 
is a remedy in the Ecclesiastical Court in 
a case of this nature-^iBeuMfi v. Bonaker 
(4) ; and no doubt a churchwarden has a 
right to exhibit articles against a clergy- 
man for injuring the churchyard — WtdUf 
V. Montagu (5). 

Mr, ftakejUld, in reply.-^The church- 
wardena are bound to repair, although they 
have no funds in hand, and if they fail to 
do the requisite repairs to the church walls, 
frc, they become subject to the censure of 
the Ecclesiastical Court* This Court pos- 
sesses two powers : the first enables it to 
prevent an injury being committed during 
the progress of proceedings in the Ecelesi* 
astical Court ; and by means of the second, 
it grants a permanent injunction to re- 
strain the defendant from committii^ the 
injury contemplated. In Dent v. Prudence 
(6), it is laid down, that the churchwar- 
dens may, after they have gone out of 
ofRoe, carry on proceedings which have 
been commenced whilst they were in office. 
The plaintiff has not prgudiced himself 
by making Phillips a party to the supple^ 
mental bill, which was instituted for the 
purpose of continuing the fortner suit, and 
putting in issue the proceedings in the trial 
atlaw. CufT,Platdl{7),TheKingof£^pam 
T. Machado{S), and Raffety "v. King {9), 
are authorities to shew that the objectioii» 
on account of misjoinder, must be taken 
by plea or demurrer, and not at the hear* 
ing of the cause. 



. & C. 433. 
t Hagg. J5. 
I Curt. Rep. t53. 

(6) 3 Stra. 859. 

(7) 4 Ru88. 24) ^ a. c. 1 Law J. Rep. Chaac. t, 
(S) 4 r '- 




Rus8. 225. 
(9) 1 Keen, 601 -, 8. 
Chanc. 87. 



c. 6 Law J. Rep. (n.s.) 
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The ViCB Chanobilor [aftet stating the 
facts of the case, said]*— It is beyond all 
question that the Court can entertain this 
suit A case in 1 Vent. 127 (Charles 2,) 
was cited at the bar, in which a prohibi- 
tion was prayed on behalf of a church^ 
warden, for that articles were tendered to 
him on oath, whether any person within 
his parish had encroached upon the church- 
yard ; and it was said, that it concerned 
matter of freehold, but that was overruled, 
masmuch as they may take notice of en« 
croachments upon the charch3rards, and 
the Court denied the prohibition. Another 
case on the subject was QtdUer ▼• Newton 
(1 0), in which it was resoWed by the Court, 
'^ that a prohibition should not be granted 
to any suit in the spiritual court for any 
nuisance or other matter done in a church- 
yard, upon a suggestion, that a diurchyard 
is a lay-fee, for a nuisance there is of eccle« 
tiastical cognizance." It was alleged, that 
this Court would not entertain this suit, 
because the churchwardens could not bring 
an action ; but if the churchwardens, in a 
case like the present, can maintain a suit 
in the Ecclesiastical Court, this Court 
ought certainly to interfere to prevent the 
nuisance complained of being committed. 
It is then said, that as Wm, Marriott had 
ceased to have any interest in the matters 
before the Court, he could not sustain the 
original bill; and it was further stated, 
that he ought not to have been joined with 
Phillips in the supplemental suit ; but the 
case of Dent v. Prudence is an authority, 
that Wm. Marriott, after he has oeased to 
be a churchwarden, may continue the 
proceedings commenced by him, during 
the time he was in office, in respect of an 
act done during that time ; and Bodenham 
V. Rickett$(\ 1 ), which was a case before the 
liords Commissioners in the year 1 855, and 
i^rwards before me in the spring of the 
present year, shews both the points, viz. 
^t a churchwarden may prosecute a suit 
sfter he has quitted ofBce, which he com- 
menced whilst in office, for acts done dur- 
ing the time he was churchwarden, and 
that a churchwarden may intervene in 
proceedings instituted before he was ap* 
pointed to that office. He cannot, how- 
ever, institute an original suit in respect 

(10) Carth. 151, t W. & M. 
(It) Kot reported. 



of acts done before he became church- 
warden. These proceedings had been in- 
stituted to compel payment of church rates, 
due for the years 18S0 and 18S5 ; the suit 
was abandoned in respect of the year's 
rates, during which the plaintiflb were not 
churchwardens, and they obtained a decree 
for the rates of the year in which they 
were churchwardens. I must therefore 
hold, that the suit in this case is rightly 
constructed, and that Wm* Marriott bad a 
right to prosecute it after his office had 
expired ; and as Phillips, who was chosen 
churchwarden in 1834, had an interest in 
the continuance of the injunction previ*- 
ously granted, I think the objections raised 
by the defendant to the substance of the 
suit are unavailing, and I should have 
thought a decree for a perpetual injunction 
ought to have been granted, but for this 
circumstance, viz. that an action was 
brought by Jakeman to determine the ques- 
tion of the right of way ; but the only 
matters that were determined in that action, 
were the vicar's right and the general right 
of way, not the right of a church-way, 
which remains undecided. The Court of 
Common Pleas, on the certificate of Little- 
dale, J. that he was satisfied with the 
verdict of the jury in Jakeman's action, de- 
dined giving the defendant a new trial; 
but if Tarpley wishes to institute further 
proceedings to try the right to a church- 
way, I should give him liberty to brinff his 
action for the purpose of trying that right. 



Ju Jul 19.} 'orsv.uoBaAH. 

WiU — CoMtruction — Special and general 
Residue, 

Where a will is expressed m singular 
language^ the construction to be put on it 
must depend on ike whole of the context. 
The wwd residue construed to mean the 
residue of the iestator^s general personal 
estate^ notwithstanding that word was tm- 
mediateli^ preceded m ike will by a reference 
to part of the testator* s estate, in the hands 
of his bimkers at the time of making his 
will. 

Effect of m direction by the testator to the 
object of his bounty to pay his dsbts. 
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' The bill in this case, which was a supple- 
mental one, was filed by the plaintiff as one 
of the next-of-kin of John Boys, embody- 
ing the original bill, which prayed that the 
transfer of certain stock might be declared 
yoid, and seeking to have it declared by 
the Court that the next-of-kin of John 
Boys were entitled to his clear residuary 
personal estate and effects, and that the 
same did not pass by his will ; and that 
the defendant Eliza Morgan, as the exe- 
cutrix, according to the tenor of the will 
of John Boys, was a trustee of the resi- 
duary personal estate for her testator's 
next>of-kin. The will was contested in 
the Ecclesiastical Court, which decided in 
favour of its validity, and that the defen- 
dant Eliza Morgan was the executrix 
thereof, according to its tenor. To the 
bill a general demurrer was filed. 

The will was as follows : — " To my 
friends and relations, who may be curious 
to inquire, be it known, that a few years 
back, of my own free will, I gave to Eliza 
Morgan, commonly called Castillo, all my 
furniture, table and bed linen, and apparel, 
plate, watches, and trinkets of any kind, 
then in my possession* and all my MSS., 
library, papers, &;c., whatever have been 
added, and may hereafter be added previ- 
ous to my decease, without any exception 
whatever, to her sole use and disposal, 
under promises from her, that she will 
take care that I shall never be in want of 
any article as long as I live. Having at- 
tained the eighty-second year of my ex- 
istence, and finding the infirmities of age 
increasing, I desire to give her this voucher 
of the truth, that none may question or 
trouble her to make declaration of it. She 
knows that, thirty years ago, I agreed with 
Dr. Hector Campbell that he should have 
my carcase for chemical and anatomical 
experiments to be by him performed on it, 
if he could prevail on her to give it him. 
I have always had a mortal aversion to 
funeral pomp and expense, and therefore 
would rather be given away, with the sum 
a funeral would cost, for purpose of dis- 
section and chemical experiments. I guess 
there is sufficient in my bankers* hands to 
de&ay and discharge my debts, which I 
wish Eliza Morgan to do, and to keep the 
residue for her own use and pleasure." 

Large sums of stock had been trans- 



ferred into the defendant's name in the year 
1831 by the testator, but he did not men- 
tion that circumstance, or the sums, in his 
will. 

Mr, Jacob and Mr* /. Ruisell, in sup- 
port of the demurrer, contended, that the 
testator intended by his will to denude 
himself of every thing he possessed ; and 
that by the word ^* residue," found at the 
conclusion of the will, was to be under- 
stood the clear residue of the testator's 
general personal estate after payment of 
his debts and funeral expenses. 

^^g^ ▼• ^^g^f Turn. & Rubs. 285, 

note, and 
Crooke V. De Fandet^ 9 Ves. 198, and 
11 Ves. 8S0. 
were cited in support of the demurrer. 

Mr, Knight Bruce and Mr, O, Richards^ 
in support of the bill, contended, that by 
the word " residue," the testator intended 
only a special residue, viz. the residue of 
the funds in the bankers' hands at the 
death of the testator, after payment there- 
out of his debts : and cited — 

The Attorney General v. JohnstanCf 

Amb. by Blunt, 577. 
Hastings v. Hane^ 6 Sim. 67. 
And they further contended, by reason of 
the statute 1 Will. 4. c. 40, relating to the 
residue of testators' estates, that Sie pre- 
sumption in cases of this nature was against 
the executor, and that it was important 
that there was no direction to pay the 
debts out of the general personal estate* 

The Vice Changbllor. — In this case I 
wished the matter to stand over after ar- 
gument, that I might read through the 
pleadings, to see whether there was any- 
thing stated on the bill (the whole state- 
ment of which is admitted by the demurrer), 
which would vary the case, that is, make 
the case depend on anything else than the 
construction of the will ; and it appearst 
on reading it over deliberately, that the 
right of the plaintiff solely and exclusively 
depends on the ccmstruction of the will. 

Tlie will is in a very singular form, and 
I must say, with reference to the cases that 
have been cited, that they really appear to 
be no otherwise applicable to this case, 
than to shew, that where wilb are made 
in such a singular form as the wills in 
Crooke V. De PandfiSf Legge v. AsgUl^ and 
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The Attcmey Generals* Johnstone^ you must 
construe the expressions that are used as 
well as you can, by looking at the whole 
of the context. 

Now, in this case, the testator sets out, 
first of all, by giving the world notice, 
and shewing, therefore, he was clearly 
aware himself, that he had friends and re- 
lations, that is, persons who might be natu- 
jaUy supposed to be objects of his bounty, 
or persons, on whom, if he made no dispo- 
sition, his property would devolve. — [Here 
his Honour read the former part of the 
will.] — rWhat the precise quantity of the 
gift here referred to by the testator was, 
certainly does not appear ; but I cannot 
but myself think that the testator meant 
that whatever it was, it should at least 
receive confirmation by this his will, to 
the extent of his acknowledging the fact to 
be such. The testator then proceeds to 
say — [here his Honour read the remain- 
der of the will, except the part relating to 
the funds at his bankers']. — Now, it is 
plain, I think, in the part of the will I have 
just read, that the testator considered that 
there was so much kindness and confidence 
reposed by him in Eliza Castillo, that he 
countermands his own personal inclination 
in favour of her wish, and rather than op- 
pose her wish, he submits to have his body 
buried in the usual way, and, in effect, autho- 
rizes her to bury the body. ''And I had 
rather," says the testator, " be given away, 
with the sum a funeral would cost, for the 
purpose of dissection and chemical experi- 
ments." I mention this, because it struck 
me at the hearing, as a strong circumstance, 
to shew that here he does evidently refer to 
the general personal estate, because he does 
in effect direct that Eliza Castillo shall 
bury him, and she could only bury him at 
the expense of the general personal estate. 
Then the testator says, *' I guess there will 
be found sufficient in my bankers' hands 
to defray and discharge my debts, which I 
hereby desire Mrs. Eliza Morgan to dO| 
and keep the residue for her own use 
and pleasure." It is quite obvious there 
is no direction here that the debts shall 
be paid only out of the fund which might 
happen to be in the bankers' hands. I 
olMerve it is stated in the bill, and of 
course it is admitted by the demurrer, that 
at the date of his will the testator had at 



his bankers' more than sufficient to pay the 
debts which were then owing from him ; 
but it is plain that the testator could 
not foresee what would be the amount of 
money in the hands of bankers at the time 
of his decease ; and it is plain that he al- 
ludes in this sentence to the contingent 
sum, whatever it might be, " I guess there 
will be found sufficient in my bankers' 
hands ;" and therefore he was not referring 
to the amount that was then in his bankers- 
hands, any further than that the amount, 
which was then in his bankers' hands, 
might furnish him with more or less reason 
for guessing there would be found suffi- 
cient in the bankers' hands to defray and 
discharge his debts ; and it is obvious that 
the fund itself might vary as well as the 
amount of his debts. Then he takes a 
contingent view of the sufficiency of the 
sum in the bankers' hands " to defray and 
discharge ray debts ;" and then immedi- 
ately adds these words, ** which I hereby 
desire Mrs. Eliza Morgan to do ;" and he 
does not there direct that she shall only 
apply that fund which is in the bankers' 
hands to the payment of his debts, but 
gives a positive and absolute direction that 
she shall pay and discharge his debts ; and 
then follow these words, on which the dis- 
cussion principally turns, "and keep the 
residue for her own use and pleasure." 
It was said, the residue, plainly from the 
context, refers only to that which might 
remain of the fund in the bankers' hands 
afler satisfaction of the debts. But it 
seems to me, in the first place, that there 
is nothing which stints the words, " the 
residue," to the residue of that fund, and 
as the testator has, by implication, in that 
part of his will in which he directs the 
expenses of the funeral to be paid, plainly 
referred, although not in express terms, 
but by implication, to all his personal pro- 
perty, it is clear, this residue might as 
well apply to the residue of the general 
personal estate, as to the residue of the 
fund in the bankers' hands; and in the 
case in which the debts might happen to 
exhaust the money in the bankers' hands, 
still the debts were to be paid, and I can- 
not but think, that the true construction is, 
that it is to be the residue of the property 
liable to pay the debts which wiU remain 
after payment thereof; of course, including 
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the funeral expenses, which by law, as 
well as by a plain implication, were to be 
paid out of the general personal estate ; 
and I think that this construction is aided 
by the circumstance, that from the begin* 
ning to the end, though he does notice 
friends and relations, the sole object of 
bounty, the sole depository of confidence 
and trust, is Eliza Castillo, and therefore, 
on the true construction, she appears to 
rae entitled to the residue. 
Demurrer allowed. 

On appeal, the Vice Chancellor's deci- 
sion was affirmed by the Lord Chancellor. 



i.. } 



ORD 0. LTOy. 



v.c. 

June 

PracUce, — Amendment of Bill — Jurtsdic- 
ti<m—tt>thOrder of the % 1 $t December 1 833. 

Under the 20/ib of the orderg of December 
1833, the Master fuu jnrisdiction to grant 
leave to amende although the $ix weeks have 
expiredf afiet nhach the answer is to be 
deemed st^^ctetU* 

Mr^ Wigram and Mr. Hallett moved to 
discharge an order made by the Master, 
giying the plaintiff leave to amend his biU, 
no appUcation made to him, more than six 
weeks after the answer of the defendant 
was to be deemed sufficient. Fide 13th 
order of November 1881, and ^Oth order 
of December 1833. Smith v. Webster {I) 
was cited as an authority for the motion. 

Mr, Knight Bruce and Mr, Dixon^ con- 
trii, contended, that Smiih v. Webster did 
not apply to the case before the Court, 
but that Milbanke v. Stevens (2) was di* 
reedy in point, and in fiivour of the Masr 
ter's authority to make the order. 

llie ViCB CHAHcBixom. — ^The case of 
Sndth V. Webster has no reference to the 
present question. The Master had no 
power over the 5ih order of the Court of 
1828, wfaidi says, *' The party shall be 
considered as abandoning the exceptions, 
unless he refer them within six days." 

(1) 3 Mvl. & Cr. J44. 

(«) 8 Sim. 160; s. c. 7 Law J. Rep. (n.8.) 
ChMC.lor. 



The Judges of the Court have power over 
the general order ; but this case raises a 
very diflerent question from that discussed 
in Smith v. Webster ^ for the Master has 
certainly no power to alter the regulations 
of the Court, as found in the 5th order of 
1828 ; but with reference to particular cases 
the Master is substituted for the Court. The 
Court has jurisdiction over its own orders, 
and the act of 3 & 4 Will. 4. c. 94, says, 
**The Master (not the Court) shall decide 
in certain cases in the first instance." 
With regard to any process under the 5th 
order, of 1828, the Master must regulate 
himself by that order ; but with respect to 
applications to amend a bill, withdraw re- 
plication, &c., the jurisdiction is taken 
away from the Court, and given to the 
Master {vide order, 20th of December* 
1833); and what the Court could have 
done before the last new orders were made, 
the Master may do now. 



} 



MARTIN Vm JARDINE. 



V.C. 
July 6. 

Practice,— Common Reference of Title to 
the Master i on Motion — Form of Reference, 

On motion for the neual cfrder of refeftmee 
as to titlCi it being objected that the answer 
stated that a go^ title could not bemade^ 
and that a question of costs would arise vu 
the point of notice of no title before JUing 
the iillt the Court ordered the usual reference 
to the Master^ and direetedj that if a good 
title could not be made, the Master should 
state when it woe first shewn, that a good 
title andd not be made, with Uberty to state 
special circumstances as to the time when it 
was first shewn that a good title could or not 
be made to the estate contracted to be soUL 

Mr. Knight Brude moved for an order 
of reference as to the title of the defendant 
(the vendor) to the estate contracted to be 
purchased by the plaintiffl The biU was 
filed for the specific performance of the 
contract, and also prayed an injunction to 
stay the defendant's proceedings in an action 
of ejectment against the plain tilf, to recover 
possession of the estate oontraeted to be 
sold ; and the answer stated that a good 
title could not be made, and set fi)rth the 
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particular objections thereto, at some 
tength. The estate formerly belonged to 
Mr. Elwes, from whom the defendant pur- 
chased the same. Mr. Elwes had been in 
the habit of making frequent exchanges of 
property in his parish, and to some of the 
property taken by Elwes in exchange, a 
good title could not be shewn, the same 
being a portion of the parish glebe land. 
The difficulties in the title were fully set 
forth in the answer, with two opinions of 
a conveyancing counsel, to whom the ques- 
tion of title had been referred by the agents 
of the plaintiff and defendant, and which 
were unfavourable to the defendant's 
title. 

Mr.Jacobf for the defendant, contended, 
that the Master could do no more than had 
already been done ; that the reference on 
moticm could only be, whether there was a 
title or no title to the estate contracted to 
be sold ; and that in the case before the 
Coart, an important question would arise as 
to costs, the bill having been filed after it 
was well known that a good title could not 
be given. 

Mr^ Knighi Bruce, in reply, observed, 
that his client wonld contend that the dif- 
ficulties which had arisen to the completion 
of the purchase, were matters of convey- 
ance only, and not of title ; that the bad- 
ness of the title was not to be taken for 
granted, because an allegation to that 
effect was contained in the answer ; and 
that the injunction prayed by the bill to 
restrain the defendant's proceedings in the 
action of ejectment against the plaintiff, to 
recover the estate contracted to be sold, of 
which the plaintiff was at that time tenant 
to the defendant, was incidental to the relief 
sought. 

The ViCB Chancellor made the com- 
mon order of reference, with a direction, 
in case the defendant could not make a 
good title to the estate contracted to be 
sold, that the Master should state when it 
was first shewn that a good title could not 
be made, with liberty for the Master to 
state special circumstances, as to the time 
when it was first shewn that a good title 
could or could not be made to the estate 
in question. 



Nsw Seribs, VIL— Chanc. 



V.C 1 LORD KEKSIVGTON «. THB WEST 

June 6. J LONDON cemetery company. 

Execution of Power — Ccnitruction of Act 
of ParUament — Specific Performance, 

By Mttkment on marriage it was provided, 
thai the plaintiff, tenant for life, shmdd 
have power to contract for the sale of and 
to convey any part of the lands in settlement, 
tfi case the same should, by virtue of any 
powers to be contained in any act ofparlia* 
WL, be required for the ^rjxJsofany 
railroad, canal, or other undertaking, <^c. 
I By an act of parliament, passed on the 15th 
of July 1887, and subsequently to the date 
of the settlement, certain persons, as an tn- 
corporated body, had power and authority 
given them to treat and contract for, andpur* 
chase and holdUsndsfor the purpose of making 
a cemetery : — Held, that thejnaking of a ceme- 
tery was an undertaking authorized by act of 
parliament, under the words of the settlement ; 
and that the plaint^ was entitled to a spe» 
cific performance of a contract for sale by 
Attn to the company of part of the lands in 
settlemente 

By indentures of settlement, dated in 
October 1888, certain lands situate at 
Kensington, in the county of Middlesex, 
were conveyed to the use of the plaintiff for 
life, with a limitation to trustees to pre- 
serve contingent remainders, with remain- 
der to his first and other sons in tail male ; 
and it was thereby provided, that in case 
any part of the hereditaments should, un- 
der or by virtue of the powers contained, 
or to be contained, in any act or acts of 
parliament, be required by any person or 
persons, body or bodies politic or corporate, 
for the purposes of any railroad or railroads, 
canal or canals, or other undertaking of any 
description, for which the authority of par- 
liament had been or should be obtained, 
then it should be lawful for the plaintiff, 
by any deed or deeds, to make sale and dis- 
pose of, to such person or persons, body or 
bodies politic or corporate, all such part 
or parts of the said hereditaments, as 
might be wanted or required for the pur- 
poses, or with a view to the purposes of 
such railroad or railroads, canal or canals, 
or other undertaking as aforesaid ; and it 
was declared, that the plaintiff's receipt, in 
8L 
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writing, should be a sufficient discharge 
for the purchase-money. 

By an agreement in writing, dated the 
fith day of July 1837, the plaintiff con- 
tracted with the committee and directors 
of the West of London and Westmin- 
ster Cemetery Company to sell them a 
part of the hereditaments in settlement^ 
for the purpose of enabling them to 
complete the intended cemetery. At the 
date of the contract, the committee were 
soliciting an act of parliament, authorising 
the completion of their scheme. The act 
was passed on the 15th of July 1837, 
and diereby, after incorporating the pro- 
prietors, it was declared, that they should 
have power and authority to purchase, 
hold, and sell lands and other heredita- 
ments, for the use of the said undertaking, 
without incurring any of the penalties or 
forfeitures of the Statutes of Mortmain," 
&c. By section 30 of the act, power was 
given to the company to contract for the 
purchase of not more than 100 acres of 
land. 

Mr, Knight Bruce and Mr. Romillyi in 
support of the bill filed by Lord Kensing- 
ton, to enforce a specific performance of 
the contract, stated, that the only point was, 
whether the making of the cemetery was 
an undertaking authorized by parliament 
under the words of the settlement. 

Mr. Jacob and Mr. Whitmarsht jun,^ 
contr^ contended, that if the company 
took under the execution of the power of 
sale contained in the settlement, they might, 
on the death of the plaintiff, be ejected by 
his son or grandson, inasmuch as they would 
not be bound by the contract of the plaintiff, 
unless this was an undertaking clearly con- 
templated by the settlement ; that in rail- 
road and canal acts of parliament, absolute 
power was always given to take the lands 
at once; that in the case of joint stock 
insurance companies, powers were given, 
by act of parliament, to purchase and hold 
lands, but not to take them absolutely and 
at once ; that under the present act the 
company was incorporated, and licence was 
given it to hold a certain quantity of land 
in mortmain, but no power was given to the 
company to take the land ; that there was 
nothing compulsory in the act, obliging 
the plaintiff to sell the lands, and if he were 
to be considered as having a power to sell 



he might exhaust the whole of 
file settled estate, which could not be in- 
tended; the company, however, it w^ 
added, were willing to complete the sale, if 
the Court were clearly of opinion that they 
were secure. 

The VicB Chancellor. — The act of 
parliament says, in terms, that it shall be 
lawful for the company, with the consent 
of the owners of the lands required by the 
company, to make one cemetery; and part 
of the land sought belongs to die plaintiff 
as tenant for life, under the settlement in 
question; and by section dO of the act, 
the company have power given them to 
treat for the lands; and it would be strange 
to say, that the lands in question are not 
required under the powers given by the 
act, when the act has actually empowered 
the company to treat, contract, and agree 
for the absolute purchase of such lands ; 
and those lands being the lands ia settle- 
ments, and, moreover, pointed out and 
described by the act as requisite for the 
purposes of the company. The company 
will have a good right to hold the lands in 
question, against the parties interested 
under the settlement, when the legal estate, 
which is now outstanding, shall be gotten 
in. The usual reference will, therefore, be 
made as to the title generally. 



SIMES t7. DUFF. 



v.c. \ 

June 13. J 

Practice, — Extension of common Injunc- 
tion to stay Tiial — Amendments. 

Exceptions taken to an answer wereallonh» 
edf whereupon the plaintiff amended his biUt 
and obtained an order, that the defendant 
should answer the exceptions andamendments 
at the same time. The plaintiffs on the allow" 
ance of the exceptions^ obtained the usual 
order for the common injunction, and o/W- 
wards obtained an order to extend the common 
injunction to stay trial until answer. The 
order to stay trial, held regular. 

Qusere, as to the correctness of Mellor 9. 
Cresswell(l). 

Mr, Jacob and Mr, Younge moved to 
discharge an order, granted by the Court, 

(1) SMjl. &K. 616. 
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extending the common injunction to stay 
trial. — The common injunction was ob« 
tained by the plaintiiT, on the allowance of 
exceptions taken to the defendant's answer, 
on the 9th of May 1 838. The order to amend 
the bill, and for the defendant to answer the 
exceptions and amendments together, was 
dated the 12th of May, and £e plaintiff 
afterwards applied for and obtained the 
order of the Court, extending the common 
injunction to stay trial. In support of the 
motion, the cases of Mellar v. CrestweU 
and Bronn v. Reina{2) were cited ; and it 
was alleged, that the obtaining of tlie corn- 
mon injunction for want of an answer to 
the original bill, and then extending it to 
stay trial on an amended and (as was the 
fact) totally different record, was vexa- 
tious, and an abuse of the practice of the 
Court. 

Mr» Knight Bruce and Mr, TVtpp, con« 
trk, contended, that no reason could be 
discovered for the decision of the Lord 
Chancellor in the case of Mellar v. Creu" 
wellt and that his Lordship could not have 
intended to decide what he was reported to 
have determined in that case; that the 
defendant had brought the inconvenience 
on.himself, by not putting in a full answer 
at once ; diat the case of Branm v. Reina 
had been misunderstood, and could not 
influence the practice of the Court ; and 
that the common injunction, previously 
obtained, with its incidents, continued 
wherever the answer was found insuffi- 
cient. NewlancTs Chancery Practice^ vol. 
1, p. 856, 8rd ed., 1880, was cited, refer- 
ring to a case of Martin v. Morlhck (8), 
decided by Lord Eldon on the 18th of July 
1815. That case was stated to be as 
follows : — " Order obtained for common in- 
junction on the 22nd of June 1815. Order 
for referring the answer obtained on the 
8rd of July 1815. Order for defendant 
to answer exceptions and amendments at 
the same time, obtained on the 10th of 
July; and the order to extend the common 
injunction to stay trial until answer filed, 
was dated the 18th of that month." 

The VicB Chancslloe. — If the case, 
found in Nemland^a Practice^ with the order 



made thereon, had been quoted to the Lord 
Chancellor, instead of the case in the Court 
of Exchequer (the practice of which court 
does not bind this Court), his Lordship 
would certainly have made a different order 
in the case oi Mellar v. Creeswell; and with 
regard to what has been said in support of 
the motion relative to the abuses that have 
occurred in the administration of justice, 
by reason of the facility of granting in- 
junctions to stay trial on the allowance of 
exceptions, I can only say, that nothing 
was to be found in the questions framed 
relating to the inquiry into the practice of 
the Court of Chancery, on that point ; and 
if such an abuse did really exist, it is odd 
that no step was taken towards remedying 
it by the Chancery Commissioners. My 
opinion is, that the order made in this case, 
to extend the common injunction to stay 
trial, is right, and consistent with the esta* 
blished practice of the Court ; and the 
motion, dierefore, must be refused. 



COOPER p. COOPER. 



(«) 



S You. & Jer. 389. 
Liber Rt gis, fol. 1584i 



L.C. \ 

July 11.3 

Practice. — Mtuter's Report^ Effect of 
Confirmation of. 

Where the Matter* s report stated, that he 
had allonfed the defendant^ in his discharge 
as executor^ payments amounting to a certain 
sum, ** including therein" a particular item^ 
whichf from circumstances appearing on the 
face of the report, clearly ought not to 
have been allowed: — Held, that, inasmuch 
as the report had been confirmed, and no 
exceptions taken, the error could not be 
corrected on further directions. 

William Joseph Cooper, by his will, 
gave certain property unto bis son, the de- 
fendant, William Joseph Cooper, upon 
condition, that he should give his bond to 
such person or persons as his son, Henry 
Strachan Cooper, should appoint, ** condi- 
tioned to be void on his articling or ap- 
prenticing at his expense the said H. S. 
Cooper to such profession or business as 
he might choose," and for payment to him 
of a certain sum of money on his attaining 
the age of twenty-one years. 

By the decree, made on the hearing of 
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the cause, it was (amongst other things) re- 
ferred to the Master to inquire and state to 
the Court, whether the defendant, Henry 
Strachan Cooper, had heen articled, ap- 
prenticed, or otherwise advanced, and if 
so, in what manner ; and whether any, and 
what sum of money had heen paid for that 
purpose, and hy whom, and to whom, and 
out of what funds ; and also, whether any 
hond had been given by the defendant, 
W. J. Cooper, to any person, and whom, 
conditioned for articling or apprenticing 
the said H. S. Cooper, and for payment to 
him of the sum of money directed by the 
testator's will ; and whether anything, and 
what, remained to be done, or was fit and 
proper to be done in that behalf. 

The Master, by his report, stated, 
amongst otlier things, as follows : that W. J. 
Cooper had made payments, as executor, out 
of the general estate of the testator, " the 
particulars of which sums so paid and ap- 
plied, amounting in the whole to the sum 
of 4,124/. 8f., are set forth in the sixth 
schedule to my report annexed, including 
therein the sum of 185L paid for the outfit 
and incidental expenses of the said defendant 
H» S, Cooper t on his going to sea, herein^ 
after mentioned,*' The report subsequently 
stated the will, so far as it related to the 
bond to be given to Henry S. Cooper, and 
set forth certain affidavits made by him, 
and by the defendant, W. J. Cooper, from 
which it appeared, that no bond had been 
executed, and that H. S. Cooper had not 
been articled or apprenticed, but that the 
defendant, W. J. Cooper, had sent him to 
sea, and had paid the sum of 185/. for a 
premium to the captain of the vessel, and 
for his outfit and incidental expenses. The 
object and tendency of the affidavit of 
Henry S. Cooper was to shew, that what 
had been done for him by his brother was 
not tantamount to articling or apprenticing, 
and that he still remained liable to this 
obligation. The object and tendency of 
the affidavit of the defendant, W. J. Cooper, 
was to shew the contrary, and it concluded 
in these words : — " That, inasmuch as de- 
ponent was unable at the time the said 
Henry S. Cooper went to sea as aforesaid 
to advance the sum of 185/.,or thereabouts, 
out of the private resources of deponent ; 
and, it being thought by all the family, and 
acquiesced in by them, that it would be 



most advantageous to, and for the benefit 
of the said Henry S. Cooper to go to sea 
as aforesaid, he, deponent, ptnd the sad 
sum out of the general funds m Ids hands 
as executor and trustee of the said testator, 
and charged the same accordingly." The 
report further stated, that the said Master 
had duly considered the said testator's will, 
and the said affidavits as aforesaid read be- 
fore him, and found, that the said defen- 
dant, H. S. Cooper, had been advanced in 
the manner stated in the said affidavits, but 
he found, that he had not been articled or 
apprenticed ; and, further, that, inasmuch 
as the defendant, W. J. Cooper, had become 
a bankrupt, he was of opinion, that nothing 
was fit and proper to be done with respect 
to the said bond, or articling or appreo* 
ticing Henry S. Cooper. 

Shortly afler the date of the report, the 
defendant, H« S. Cooper, died an infant, 
and the report was absolutely confirmed, 
without any exceptions being taken as to 
the item of 1851. 

The cause now came on for further di- 
rections. 

Mr. Tinney, Mr. Bichner,Mr. W. W. 
Cooper^ and Mr. Q. M. Crawford^ for dif-^ 
ferent parties interested in the testator's 
estate, asked for a declaration, that the 
defendant, W. J. Cooper, ought not to have 
been allowed credit for the 185/. in the 
Master's report, and that he might be de* 
creed to pay that sum to the general ac- 
count of the testator's estate, in addition 
to the balance reported due from him. 
Many of the family interested in the tes- 
tator's estate, were infants, and could not 
have consented to any such application of 
the general estate; and, in fact, the acqui* 
escence by the family mentioned in the 
report, had reference only to the propriety 
of sending H. S. Cooper to sea in lieu of 
apprenticing him, and not to the fund, out 
of which the expenses were to come. There 
was no pretence whatever for deducting 
these expenses out of the testator's estate: 
and they contended, that, as this was a 
manifest error, the extent of which was 
exactly defined by the report itself, upon 
the face of which all the circumstances 
appeared, they were entitled, upon the au- 
thority of J dams v. Claxton{l)f to have 

(1) 6 Ves. 326. 
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the error corrected on further directions, 
notwithstanding that no exceptions had 
heen taken. 

Mr. JVigram and Mr. T. H. Hall, con- 
trol, said, that in Adams v. Clcucton, the 
report had not heen confirmed {%). 

The Lord Chancellor. — The facts ap- 
pearing upon the report, dispense with the 
exeepiions; hut, after confirmation, there 
would he two inconsistent orders if any 
part of the report were to he altered. The 
Master has, under the reference to him, 
found the halance due from the executor, 
and how can I, in this state of the cause, 
alter that halance? I do not lay down any 
such rule, as that in no case of a false con- 
clusion of law, apparent on the report, is 
Adams v. Claxton to he followed, when 
the report has been confirmed. I do not 
consider that question as now before me. 

[See, however. Turner v. Turner , 1 Dick. 
819, and the other cases cited in 1 Swanst. 
156, note.] 



} 



HOPKINSON 0. PHIPPS. 



v.c. 

July 24. 

Will and Codicil — Construction — Powers. 

Held^from the recitals contained in a cocK- 
ct/, thai a power to appoint was thereby given^ 
although the words used by the testator were 
those only of substantive bequest. 

General Twiss, by his will, bearing date 
the 21st of September 1816, which was 
duly executed and attested, directed that 
his trustees should stand possessed of such 
pan of his personal estate as should consist 
of money, and of the monies to arise from 
his real estate and premises thereinbefore 
directed to be sold, upon trust, afler pay- 
ment of his debts and funeral expenses, to 
invest the residue in stock, and to stand 
possessed thereof as follows — viz. upon 
trust out of the interest and dividends 
.thereof, to levy and raise during the life of 
his wife, such a sum as, together with what 
his wife was entitled to under her marriage 
settlement, would amount to a clear sum 



<S> This does not, bowerer, appear from there- 
port in Vesey. 



of 2,000/. per annum; and subject thereto» 
the testator bequeathed to his daughter 
10,000/., to be paid at the end of twelve 
months next after the decease of his wife, 
with interest from the day of her death ; and 
he directed, that his trustees should, during 
the life of his daughter, pay the interest 
and dividends of the residue of the trust 
monies, &c. into the hands of his daughter^ 
or as she, notwithstanding her coverture, 
should appoint, for her separate use ; and 
after his daughter's decease, the testator 
directed that the trust monies, interest, and 
dividends, subject as aforesaid, should re- 
main in trust for the issue of his daughter, 
as she should appoint, and in case of no 
issue of his daughter, who should become 
entitled to the said trust monies, the same 
should remain in trust for his daughter 
during the life of his wife ; and, if his daugh- 
ter should die during the lifetime of his 
wife, then, after the decease of his daugh- 
ter so dying in the lifetime of his wife, and 
such fiulure of her issue, in trust for his 
wife, during her life ; and after her decease, 
then, except as to the sum of 10,000/. 
thereinbefore placed at the disposition of 
his said wife, and the sum of 15,000/. 
therein mentioned as owing to him on the 
joint and several bond of Edward Wood, 
Richard Wood, William Wood, and James 
Richard Wood, their father, and therein- 
after disposed of, upon such trusts as his 
daughter, by any deed or writing with or 
without power of revocation and new ap- 
pointment, and to be by her sealed and de- 
livered in the presence of and attested by 
two or more witnesses, or by her last wiU 
and testament, in writing, or any codicil 
thereto, or any writing in the nature of a 
will, to be by her signed and published in 
the presence of and attested by one or more 
witness or witnesses, should, from time to 
time, notwithstanding her coverture, direct 
or appoint ; and, in default of such direc- 
tion or appointment, and so far as any such, 
if incomplete, might not extend, then, as to 
one moiety of the trust monies and divi- 
dends, in trust for the executors, adminis- 
trators, and assigns of his daughter, as part 
of her personal esute; and, as to the re- 
maining moiety of the said trust monies 
and dividends, in trust for Elizabeth Wood, 
George Wood, Thomas Wood, Mary Wood, 
and Henry Wood, the five children of the 
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testator's brother-in-law William Wood» and 
for Edward Wood, Richard Wood, and 
William Wood, the three children of his 
brother-in-law James Wood, their execa- 
tors, administrators, and assigns, in equal 
shares, as tenants in common. The testa- 
tor then declared, that his wife should 
have power to charge the trust monies 
with the payment of 10,000/., as she should 
appoint. 

In a subsequent part of his will, the tes- 
tator declared, that, in the meantime, and 
until all the messuages, lands, and heredi- 
taments therein mentioned, should be sold 
under the trusts thereinbefore declared, 
Walter Ferraud should have the entire 
management and superintendence over the 
same or such part thereof as should, for 
the time being, be unsold ; and he directed 
the trustees, when required in writing by 
the said Walter Ferraud, by deed, to de« 
mise or lease the said messuages, &c., or 
such part thereof as should, for the time 
being, be unsold. And the testator declared, 
that, in the meantime, and until the mes- 
suages, &c. should be sold, the trustees 
should receive the rents thereof, or of such 
parts thereof as should be unsold, and pay 
one equal third part of so much of the 
rents as should arise from the premises at 
West Sawcock to Walter Ferraud, as a 
remuneration to him for his trouble, and 
stand possessed of the remainder of the 
said rents, upon and for such and the same 
trusts as thereinbefore expressed, concern- 
ing the interest and dividends of the trust 
monies, &c. thereinbefore mentioned; and 
the testator appointed George William 
Phipps and John Hardy and his wife, exe- 
cutors and executrix of his will. 

The testator afterwards duly made a 
codicil, which was indorsed on his will, and 
which was as follows : — '* This, my codicil, 
I direct shall be taken as part of my will. 
Whereas, I have, in and by my said will, 
given to my daughter 10,000/. to be paid 
at the end of twelve months after my de- 
cease, and the further sum of 10,000/. at 
the end of twelvemonths after the death of 
ray wife ; and also, I have given to her cer- 
tain parts of my real and personal estate, 
in such manner as is within mentioned, 
now, in case my daughter shall happen to 
die before me, or before she shall have ex- 
ercised the powers and authorities within 



given to her, then I give, devise, and be- 
queath unto the said Walter Ferraud, die 
said legacies of 10,000/. each, and also all 
my estate, both real and personal, which I 
have in and by the within will given, de- 
vised, and bequeathed to my daughter, to 
hold to him, his heirs, executors, adminis- 
trators, and assigns, according to the na- 
ture and quality of such estates respec- 
tively, it being my mind and will that the 
said Walter Ferraud shall stand precisely 
in the same situation as my daughter would 
be in case she were living ; and I do hereby 
ratify and confirm my will in every respect, 
except so far as the same is hereby revoked 
or altered." 

The testator's daughter died in the life- 
time of the testator — vis. in February 1 M7f 
leaving Walter Ferraud her surviving, 
who afWrwards married again. The tes- 
tator died in March 1827, without having 
revoked his will, except as appears from 
the codicil, and without having revoked 
his codicil; and his widow died in July 
1 SS5, without having executed the power of 
appointment given to her by the will as to 
the sum of 10,000/. Walter Ferraud made 
his will, bearing date the 4th of December 
1834, duly executed and attested, and 
thereby devised and bequeathed all his re- 
siduary real and personal estate and effects to 
the plaintiff* Hopkinson, and the defendant 
Charles Turner, in trust for theco-plaintifis 
as therein mentioned. By a codicil to his 
will, dated 15th of July 18d5, and duly 
executed and attested, as was required by 
will of General Twiss, after reciting the 
power given by the will and codicil of 
General Twiss, Walter Ferraud absolutely 
cave and bequeathed unto the plaintiff 
Charles Hopkinson and Charles Turner, all 
and every the stocks, funds, and securities, 
monies, and effects whatsoever, which, by 
virtue of the said will and codicil, or either 
of them, or otherwise howsoever, he had 
power to direct and appoint, or otherwise 
give, bequeath, or dispose of, to hold the 
same to Hopkinson and Turner, their ex- 
ecutors, administrators, and assigns, upon 
the trusts, intents, and purposes, in and by 
his will expressed and declared, concern- 
ing the residue of his monies, personal 
estate, and effects. 

Walter Ferraud died in September 1885, 
and his widow, Margaret Ferraud, and 
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Hopkinson, and the defendant Charles 
Turner, duly proved his will and codicil. 

The surviving, children of James Wood 
and William Wood named in General 
Twiss's will, and living at his death, claimed 
a moiety of the Sawcock estate, or the 
monies produced by the sale thereof^ 
and of all other the residuary real and per- 
sonal estate of General Twiss, under his 
will* and insisted, that Walter Ferraud, 
under the will and codicil of General 
Twiss, had no power to appoint or dispose 
of the estates, &c., given and bequeathed 
by the will of General Twiss; or, if he had, 
that he had not duly exercised such 
power ; and Charles Turner and Thomas 
Turner, as tlie personal representatives of 
Elizabeth Turner, the next-of-kin of Ge-< 
neral Twiss, living at his death, insisted, 
that, by the death of Richard Wood and 
William Wood the younger, in the lifetime 
of General Twiss, the shares of the resi- 
duary estate and effects given to them 
lapsed, and were undisposed of by General 
Twiss's will, and that he died intestate 
as to such shares, and that the same be- 
came divisible between them and Elizabeth 
Twiss, according to the Statute of Distri- 
bution. 

The bill, after stating the above facts 
and circumstances, prayed a declaration 
by the Court, that, under the will and co- 
dicil of General Twiss, Walter Ferraud 
had full power to appoint, or otherwise 
devise and bequeath the Sawcock estate or 
the monies to arise from the sale thereof, 
and also» that he had power under the same 
will and codicil to appoint, give, and be* 
queath a moiety of the clear residuary per- 
sonal estate of the tesutor. General Twiss ; 
and that it might be declared that the co- 
dicil to W. Ferraud's will was a valid exe- 
cution of the power mentioned in General 
Twiss's will and codicil, and that the Saw- 
cock estate, and also the clear residue of 
the said testator's estate and effecto were, 
by the codicil to W. Ferraud's will, well 
appointed in favour of the parties plaintiffs 
therein mentioned. 

The cause havmg stood over to make 
the heir-at-law of General Twiss a party, 
it now came on to be heard. 

Mr. Knight Bruce and Mr. Wtgram^ for 
plaintiffs. — The question simply is, what 
is the meaning of the words in Uie codicil 



of General Twiss— viz. " the said W. Per- 
raud to stand precisely lA the same situa- 
tion as my daughter would be, in case she 
were living," coupled with the preceding 
part of the codicil? The expression used 
in the former part of the codicil is not a 
" moiety of my estates," but " all my esute," 
giving thereby an entirety. The daughter 
had a general unlimited power given her 
by her father's will, and W. Ferraud exer- 
cised the power given him by the codicil 
in &vour of the plaintiffs. 

Mr. Jacob and Mr. James Rtutelh for the 
defendants, the surviving child of James 
Richard Wood, and the children of Wil- 
liam Wood, insisted, that the defendants 
were entitled to one moiety of the Sawcock 
estate, and of all other the clear residuary 
real and personal estate of General Twiss, 
under his will ; and that, under the codicil 
of General Twiss, Walter Ferraud had 
no power to appoint, or give or bequeath 
any part of the estates, stocks, funds, 
or securities given or bequeathed by 
the will of General Twiss, and that he had 
not exercised such power in a valid 
manner. They contended, that the words 
in the codicil of General Twiss, '* to hold 
to him, his heirs, executors, administrators, 
and assigns," could not be construed a 
power — that the matter was not intelligible 
as a power, unless those words of limita- 
tion were rejected — that if the daughter 
had issue born after the date of the codicil, 
the Court could not say such issue were 
intended to be excluded, ' and that the 
power of appointment did not arise to the 
daughter, except in case of her dying with- 
out issue — that the "powers and autho- 
rities" mentioned in the codicil, referred 
only to the moiety given to W. Ferraud—? 
that W. Ferraud only took the property, 
quiL property which the daughter would have 
taken had she lived, the words being no- 
thing more than those of direct substantive 
bequest. 

Mr. T. r«m^ appeared for the personal 
representatives of Elizabeth Turner, the 
next-of-kin of General Twiss at the time 
of his death. 

Mr. Gr^ffUh Richards, for the heir-at- 
law of General Twiss, claiming the shares 
of the two Woods, who died during the 
testator's lifetime, contended, that the fair 
interpretation of the codicil was, that W. 
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Ferraud wafl to gland in the situation of the 
daughter as to the property actually be- 
queathed by the testator, and not further. 

The Vice Chancellor said, he could not 
see the difficulty of the case. The will (his 
Honour continued) having been made, the 
codicil of General Twiss, the testator, sets 
out with declaring what he had done by his 
will — [His Honour here read the former 
part of the codicil]. — Nothing is more plain 
than that if the codicil of General Twiss 
had rested there, everything given by the 
will to the daughter would have been given 
to Walter Ferraud, according to the quali- 
ties of real and personal estate. So far, 
there was no ambiguity. — [His Honour 
then read the latter part of £e codicil.] — 
The question in the case before me is, whe- 
ther you are to construe the sentences in 
the codicil in any other way than that W. 
Ferraud should have and take by virtue of 
that codicil whatever the daughter would 
have had and taken by the will had she 
lived; and, I cannot but think, that, as by 
the reciting part of the codicil, the testator 
takes notice of the '' powers and authorities" 
given by his will to his daughter, he in- 
tended, that, whatever the daughter would 
have taken under the will, W. Ferraud 
should have under the codicil, whether by 
way of gift, or power, or authority. It is 
quite reasonable that W. Ferraud, being 
substituted for the daughter, should have 
the same powers as the daughter would 
have had if she had lived. A modified 
alteration only of the will was intended by 
the testator, and the natural construction 
of the codicil is to give to W. Ferraud the 
same property and powers as were given 
to the daughter by the will. 



} 



MATHER 0. PRIESTMAN. 



v.c. 

July «7. 

Insolvent Debtors ^ct, Section 20 — Pri- 
vate Contract — Sale of Insolvent's Real 
Estates. 

A sale of an insolvent debtor^ s real estates 
by his assignees by private contract^ is valid, 
notwithstanding the direction contained in 
the ZOih section of the Insolvent Debtors 
Act f for the sale thereof by public auction. 



The plaintiffs were the assignees of Wil- 
liam Iveson, an insolvent debtor, who re- 
ceived his discharge under the provisions 
of the Insolvent Debtors Act (7 Geo. 4. 
c. 57) on the Srd of March 1836. Iveson 
on the 80th of Dec. 1835, the date of the 
assignment to the provisional assignee of 
his estate and effects, was seised in fee at 
the will of the lord, according to the cus- 
tom of the manor of Burstwick, of divers 
messuages and hereditaments. The pro- 
visional assignee, on the 18th of March . 
1886, conveyed all Iveson*s estate and 
effects to the plaintiffs for the benefit of 
Iveson*s creditors. 

At a meeting of the creditors, duly con- 
vened as required by the act, and holden 
on tlie 19th of July 1836, a resolution was 
passed by the major part in value of the cre- 
ditors present, and they directed the plain- 
tiffs to sell aU or any part of the insolvent's 
real and personal estate, either by public 
auction or private contract, and in one or 
more lot or lots, and at any sale by aucticm 
of all or any part of the real estates, to buy 
in, and again to offer for sale in like nian- 
ner the whole or anv part of the said 
estates. The plaintiflls put up the estates 
comprised in the agreement next men- 
tioned, for sale by public auction on 
the ftdth of May 1837, but the same were 
not sold, there being no adequate sum bid 
for them. By memorandum in writing, 
dated the 14di of December 1837, duly 
signed, the plaintiffs agreed to sdll, smdthe 
defendant to purchase the copyhold here- 
ditaments, being Lot 1, in certain parti- 
culars of sale, part of the insolvent's estate, 
at the sum of 2,S50L, and also certain 
other hereditaments, being Lot 4, at the 
sum of £50^ The bill, after stating the 
foregoing fiicts, charged, that the defendant 
was desirous of completing his contract if 
the plaintiffs had power to enter into the 
aforesaid contract for sale of the estates ; 
but that defendant alleged, that, by the 
provisions of the act or acts then and 
still in force for the relief of insolvent 
debtors, the plaintiffs, as such assignees, had 
not any power to sell any part of the real 
estates of the insolvent by private contract, 
and that all such real estates ought, accord- 
ing to the provisions of the said act, to have 
been sold by public auction. The bill then 
charged, that the time within whidi-the 
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plaintiffs were authoriaed to sell the real 
estates of the insolvent, bad been, by several 
orders of the Insolvent Court, extended 
from time to time, and that the last order 
expired on the 1st of January 1838, and 
that> at a meeting duly convened for that 
purpose, in pursuance of the said act, the 
plaintiflPs had been authorized to institute 
the present suit for the purpose of obtain* 
ing a specific performance of the contract 
for sale, and that the institution of the suit 
had also received the approbation of the 
Court for the Relief of Insolvent Debtors 
in England, as required by the said act, and 
prayed a specific performance of the con- 
tract. 

The defendant, by his answer, admitted 
all the material facts stated in the bill, and 
that he was desirous, in case the plaintiffs 
should make out and prove a good title to 
the premises, of completing his contract ; 
but he had been advised by counsel, and 
submitted, that the plaintilis, being the 
assignees of an insolvent debtor, had no 
power to sell any real estate belonging to 
such insolvent otherwise than by public 
auction, and that, therefore, the agreement 
was void and of no effect; but that if the 
Court should be of opinion that the sale by 
private contract was valid and unimpeach- 
able, still the defendant submitted, that he 
was entitled to have a good title shewn in 
other respects. 

Mr, Knight Bruce and Mr. Beihell, for 
the plaintiffs, insisted, that the 20th, as also 
the 24th section of the act, 7 Geo. 4. c. 57 
(the Insolvent Debtors Act), were only 
directory, and intended only to have ope- 
ration .aa between the assignees and the 
creditors; and cited Piercyy. RoberU{\\ 
and Cathome v. Barsham (2). 

Mr. Griffith Richards, iot the defendant, 
cited fValdron v. Howell (3), 

His Honour was of opinion, that there 
was no ground for the defendant's objec- 
tion to complete his purchase, for the 20th 
section of the Insolvent Debtors Act speaks 
in general language of the insolvent's estate 
tnd effects : the material words used there 
being, ** that the assignees shall, with all 

(1)1 Mjl. & K. 4; 8. c. 2 Law J. Rep. (ii.«.) 
Chanc. 17. 
(3) 6 Sim. 3f 0. 
(3) 3 Ruw. 380. 
New Series, VII.— Chanc. 



convenient speed, use their best endeavours 
to receive and get in the estate and effetts 
of the prisoner, and shall, with all convenient 
speed, make sale of all such estate and 
effects"; this is a general direction to make 
sale of all the insolvent's estate and effects. 
The same section then proceeds to direct, 
Uiat within a certain time the insolvent's 
" real estate shall be sold by public auction ; " 
but the act nowhere says that it may not be 
sold in any other manner. The general 
direction contained in the early part of the 
20th section of the act is in full force, not- 
withstanding there is the subsequent spe- 
cial direction with reference to the insol- 
vent's real estate. 



COWLBT V. COWLET. 



V.C. 1 

June 6, 23. J 

Practice. — Pleading — Co-plaintiffs — 
Dismissal of Bill — Want of Interest in sub- 
ject of Suit, 

Where two parties file a hill, one of them 
claiming an interest under a deed of gift, and 
also under a ndUf the other claiming an inter^ 
est under the will only; and it is held, that 
neitlier of the parties takes any interest wider 
the will, but that one of them has established 
an interest under the deed of gift, — the bill 
must be dismissed, but witfiout costs; tfie 
objection of want of interest not being taken 
by the answer. 

In this case, the bill was filed by Mary 
Cowley, widow, and Lovell Cowley, pray- 
ing payment of an annuity of 40/., to which 
Mary Cowley was entitled, under a deed 
of gift executed by her husband, John 
Cowley, in 1809, and also payment of the 
sum of 100/. and interest, and of another 
annuity of 50/., which Mary Cowley claimed 
under the will of John Cowley her hus- 
band (since deceased). The other plaintiff, 
Lovell Cowley, claimed payment of a sum 
of 200/. under the will only, and made no 
claim of interest under the deed of gifl. 
The testator John Cowley's will was dated 
in 1829, and he died in 1835 ; and the 
question in the cause was, whether John 
Cowley, his son, took the fee simple under 
the deed of gift, or a life estate only, 
for want of words of inheritance. The 
Vice Chancellor having decided, that the 
2M 



Digitized by 



Google 



200 



CASES IN CHANCERY : 



dealing between the parties amounted to a 
family arrangement, and that John Cowley, 
the son, took the estate absolutely under 
the deed of gift, the consequence of which 
was, that nothing passed by the testator's 
will, and that, therefore, Lovell Cowley 
had no interest in the suit, it became a 
question what the decree ought to be, and 
whether Mary Cowley alone could sustain 
the suit, and was entitled to a decree for 
the amount due to her, under the deed of 
gift. 

Denton v. Davy, 1 Moo. P.C. 15. 
Gemmel v. Blocks 2 Dick, 5 IS, 
were cited. 

Mr, Jacob and Mr, Koe (or the plaintiffs. 

Mr, Knight Bruce and Mr, Blunt for the 
defendant John Cowley ; and 

Mr, F. J, Hallfor the defendants Roberta 
and wife, claiming an interest both under 
the deed of gift and the will also. 

June 28.— The Vies Chancellor, this 
day, said, he had conferred with the Lord 
Chancellor on the point of pleading in this 
case ; and it seemed to them that the bill 
ought to be dismissed, but without costs, 
on account of the objection of want of in- 
terest not being raised by the answer. 



15. ) 



SAMPSON V, SMITH. 



v.c. 

June 

Practice, — Demurrer — Pleading — Par- 
ties — Nuisance, 

A plaintiff files his hill against the defen* 
dantSf engineers, complaining of the large 
quantity of smoke daily issuing out of a 
chimney belonging to the defendants, and 
connected with a steam-engine, situate on the 
defendants* premises, and describing it as a 
grievous nuisance, both to himself as well as 
to the other infuibitants of the neighbour^ 
hood : — Held, that it was not necessary to 
make the Attorney General a party to the 
suit; and that the words in the bill, relating 
to the smoke being a public nuisance, might 
be considered surplusage. 

The bill in this case stated, that the 
plaintiff occupied the house, No. 2, on the 
east side of Princes Street, Leicester 
Square, and had daily exposed there for 
sale a valuable stock of clothes and furni- 



ture, and that the defendants, Andrew 
Smith and John Lionel Hood, were in the 
occupation of a tenement, manufactory, and 
premises on the west side of the same 
street, near the plaintiff's dwelling-house, 
and there carried on business, under the 
style of engineers and patentees of steam- 
boats of a new construction for inland navi- 
gation, locomotive steam-engines, &c. ; and 
that, previous to March 1838, no material 
injury or nuisance was occasioned by it, 
but that, since the said month of March, 
a large body of smoke constantly issued 
from the defendants' chimney, which was 
not so high as the roofs of the adjoining 
houses, and the soot and blacks arising 
therefrom filled the plaintiff's house, and 
materially injured his merchandise and 
furniture. The bill then proceeded to al- 
lege, that the evil had recently increased, 
and become a grievous nuisance to the 
plaintiff, and also to the other inhabitants 
of the neighbourhood ; and prayed that 
the defendants might be decreed to abate 
the nuisance, and be restrained from using 
the steam-engine in such manner as to 
occasion the continuance of the nuisance to 
the plaintiff. 

The defendants filed a general demurrer 
to the bill, and also demurred ore tenus for 
want of parties. 

Mr, Jacob and Mr, WiUcock, in support 
of the demurrer, contended, that this was 
a case of novelty, a nuisance being com- 
plained of, as arising from smoke issuing 
from a fire made of coal, and not from the 
manufactory of soap-ash, or any other 
matter likely to be prejudicial to the at- 
mosphere and health of the plaintiff, and 
those resident in the vicinity of the defen- 
dants' place of business; that in the pre- 
sent case the Court ought not to interfere 
before there had been an investigation in 
a court of law, and cited — 

Baines v. Baker, Blum's Amb. 159. 

Tlie Attorney General v. Cleaoer, 18 
Ves. 211. 

Crowder y. Tinkler, 19 Ves. 617. 

IVeller v. Smeaton, 1 Cox, 102. 

The Earl of Ripon v. Hobart, 8 Myl. & 
K. 169 ; s. c. 8 Law J. Rep. (n.s.) 
Chanc. 145 ; and 

Spurrier v. Pratt, V.C. Nov. 26, 1836. 
And they further contended, that, consi- 
dering the allegations in the bill of the 
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nuisahce being general in its nature, the 
proceeding ought, according to the autho- 
rities on the subject, to be instituted by the 
Attorney General, as a public officer, and 
not by a single individual ; and that, even 
if the plaintiff had a separate case of nui- 
sance, and one distinct from the public, as 
occurred in Crcwder v. Tinkler, still the 
Attorney General ought to be a defendant, 
and that, therefore, the record was defec- 
tive; that in the case of Spencer v. the 
London and Birmingham Rtulway Company, 
(1), a special nuisance was proved against 
the defendants. 

[The VicB Chancellor. — The only 
point I wish to hear any observation upon, 
on the part of the plaintiff, is, as to the 
necessity of the Attorney General being a 
party.] 

Mr. Knight Bruce and Mr, Dixon, for the 
plaintiff, then contended, that no rights of 
the Crown were affected so as to require 
the presence of the Attorney Gfeneral ; that 
although it might be necessary to proceed 
in the case by indictment, still the rights 
of private individuals, who had sustained 
particular damage, to bring their actions, 
remained untouched ; that the bill was 
framed for the purpose of obtaining pro- 
tection for the plaintiff, and not the public 
at large ; that the private nuisance in this 
case was distinguished from that which 
was of a public nature — T/te King v. 
Dewtnap (2) ; that in Spencer v. the Lon» 
don and Birmingham Railway Company, 
the nuisance was of a public nature, but 
the act, as done to the plaintiff, was a pri- 
vate wrong also ; and that what was al- 
leged in the present bill, with reference to 
the steam-engine being a public nuisancci 
was mere surplusage. 

The Vice Chakcxllor. — Upon the best 
attention I can give this case, I do not 
think that this demurrer can stand. If the 
case were the converse of what it is, and 
a party had done that with reference to 
which the question would arise, whether it 
amounted to a public nuisance or not, and 
a bill had been filed accordingly, the point 
whether the Attorney General was a ne- 
cessary party, might, in such a suit, be set 
at rest by a decision of the question, whe- 

(1) V.C., not yet reported. 

(2) 16 East, 196. 



ther the act done was a public nuisance. 
This is not the case of a bill filed to re- 
strain several persons from proceeding in 
actions brought by them against the plain- 
tiff; here the plaintiff files his bill, and 
charges that the nuisance in question is 
injurious to himself in particular, and a 
grievous nuisance to the other inhabitants 
of the neighbourhood, which last was an 
unnecessary allegation. In a case so con- 
stituted, I do not see, if the Attorney Ge- 
neral were made a party to the suit, how it 
would assist me in the decree to be made 
then ; and unless, having the Attorney Ge- 
neral before the Court, I could pronounce 
a decree which would bind the Attorney 
General and the public at large, in respect 
of the subject of the suit, I think the At- 
torney General ought not to be a party to 
it; and therefore the demurrer must be 
overruled. 

Demurrer overruled. 



M.R. 1 THB BANK OF ENGLAND V. 

June 16. j BOOTH. 

Banker — Bill of Exchange — Bank of 
England, 

A bill of exchange, at a date less than 
six months, drawn by a banking company, 
carrying on business in Upper Canada, was 
accepted by G. P, the manager of the Lon* 
don Joint'Stock Bank, in the words: — "Ac" 
cepled at the London Joint- stock Bank. 
G. P." P. was not a partner in the London 
Joint'Stock Bank, but that company had 
given a guarantie to the bank in Canada, to . 
provide funds for the payment of all the bills 
drawn by them upon and accepted by G. P. 

Held, that such acceptances were infringe^ 
ments on the privileges of the Bank of Eng' 
land, under the 8 ^ 4, Will. 4. c. 98. 

The facts of this case and the objects of 
the bill, are sufficiently set forth in the 
judgment of the Master of the Rolls. 

The plaintiffs applied to the Court for 
an injunction, following the words of the 
prayer of the bill. 

Mr. Pemberton, Mr. Maule, and Mr. G. 
Richards, supported the motion. 

Sir W. W. Follett, Mr. Kindersley, Mr. 
WiUcock, and Mr. Duckworth, appeared 
for the defendants. 
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The following cases were referred to : 
Bratnah v. Roberts, 1 Bing. N.C. 481 ; 

8. c. 1 Scott, 350 ; 3 Dowl. P.C. 392 ; 

6 Law J. Rep. (n.s.) C.P. 346. 
Thomas v. Bishop, 2 Str. 955. 
Emly v. Lye, 15 East, 7. 
Jackson y. Hudson, 2 Caropb. 447. 
Denton v. Rodie, 3 Caropb. 493. 
South Carolina Bank v. Case, 8 B. & C. 

427 ; 8. c. 2 M. & R. 459; 6 Law J. 

Rep. K.B. 364. 
Ducarrey v. Gill, 1 Moo. & Mai. 450 ; 

8. c. 4C. &P. 121. 
Wilson ▼. Barthrop, 2 Mee. & W. 863; 

s. c. 6 Law J. Rep. (n.s.) Excb. 251. 
Fairlee v. Herring, 3 Bing. 625 ; s. c. 

11 Mo. 520; 4 Law J. Rep. C.P. 

204. 
Hubbard v. Johnstone, 3 Taunt. 177. 
Tfie King v. Younger, 5 Term Rep. 45 1 . 
The Corporation of Berwick v. Johnson^ 

Llofn, 334. 
Lyon V* Sundius, 1 Caropb. 423. 
Johnson v. Collings, 1 East, 98. 
Leadbitter v. Farrow, 5 Mau. & Selw. 

345. 

The Master op the Rolls. — The ob- 
ject of the rootion made by the Bank of 
England, in this case, is to restrain the 
London Joint-stock Bank from borrowing, 
owing, or taking up in England, any sum 
of money on their bills of exchange, pay- 
able on demand, or at any time less than 
six months from the borrowing thereof. 
The London Joint-stock Bank is a partner- 
nership consisting of more than six per- 
sons, who carry on the business of bankers 
in London. Mr. George Pollard is their 
manager, but is not a partner or a share- 
holder. The Commercial Bank of the Mid- 
land District, is a banking partnership, 
carrying on business at Kingston, in Upper 
Canada. Mr. John S. Cartwright is their 
president, and Mr. F. A. Harper is their 
cashier. 

In the Spring of 1837, the Commercial 
Bank desired to employ the London Joint- 
stock Bank as their London agents, and 
to obtain from them advances of money to 
a large amount, and for that purpose to 
draw upon them bills of exchange, payable 
sixty days after sight. The London Joint- 
stock Bank conceiving, that to accept such 
bills might be a violation of the privileges 



enjoyed by the Bank of England, and hav- 
ing been apprised by the Bank of England, 
that that would be so considered by them, 
by letter, dated the 6th day of May, and 
addressed by Mr. Pollard to Mr. Har- 
per, proposed to the Commercial Bank to 
adopt either of these two expedients : first, 
that the Commercial Bank should issue 
promissory notes, payable at the Joint- 
stock Bank ; or, secondly, that the Coin* 
inercial Bank should draw upon *' George 
Pollard, manager of the London Joint-atock 
Bank, London ;" and that the due pay- 
ment of the manager's acceptances shoukl 
be guaranteed by the London Joint-stock 
Bank. In answer to these proposals, the 
Commercial Bank, in a letter dated the 
21st of June 1837, and addressed by Mr. 
Harper to Mr. Pollard, expressed them- 
selves as follows : — "The Bank have also 
taken into consideration both the modes 
you propose for valuing on you, so as not 
to come within the power of the act in 
favour of the Bank of England, and prefer 
that of drawing on you as manager, at sixty 
days sight, being the dates at which bilb 
are comroonly negotiated, and which the 
public would prefer. Such being their 
decision, please to send out the guarantie 
of your bank, to protect the drafU of the 
president of this institution." In anticipa- 
tion of the guarantie being sent, John 6. 
Cartwright, the president of the Commer- 
cial Bank, drew upon George Pollard a 
bill of exchange, which was expressed as 
follows : — 

" 1 ,000^. sterling. Kmgston, Upper Ca- 
nada, 25th of July 1837. Sixty days after 
eight, pay this my first of exchange, (se- 
cond and third unpaid,) to the order of F. 
A. Harper, cashier, the sum of 1,0002. 
sterling, value received, which place to the 
account of the Commercial Bank Midland 
District, with or without further advice. 
John S. Cartwright, president. To George 
Pollard, Esq. , manager, London Joint-stodc 
Bank, London." 

About the time when this bill was dravm 
in Canada, the London Joint-stock Bank 
received the letter of the 21st of June, con- 
taining the information, that the Commer- 
cial Bank preferred the mode of valuing, 
by drawing bills on George Pollard, as 
manager ; and, thereupon, by letter, dated 
the 29th of July 1837, and addressed by 
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Boyle, their secretary, to the president and 
directors of the Commercial Bank, they 
eomrounicated to the Commercial Bank 
their approbation of the mode of drawing, 
which the Commercial Bank had selected, 
and sent to Canada a gnarantie signed by 
six trustees, and expressed as follows : — 

*'To the Commercial Bank of the Mid- 
land District, Upper Canada. London, 
26th of July 1887. 

*• Gentlemen, — In consideration of your 
keeping a banking account with the London 
Joint-stock Bank, we, as trustees of the 
company, hereby engage, that the capita], 
stock and funds of the company shall be 
liable to you for, and shall make good any 
balance that may be due to you on your 
current or other accounts with them ; and 
that the said London Joint-stock Bank 
will provide on your behalf the necessary 
funds to pay at maturity all such bills as 
may be drawn by your bank upon, and 
accepted by Mr. Creorge Pollard, manager 
of the said London Joint-stock Bank. We 
are," 8cc, Signed by six trustees. 

They also sent to the Commercial Bank 
the form of an agreement, which, in the 
month of September following, was duly 
signed, whereby the Commercial Bank 
agreed to pay to the trustees of the com- 
pany, on demand, such sums of money as 
might at any time be due from them to 
the London Joint-stock Bank ; and adver- 
tisements, stating the connexion between 
the two companies, but not adverting to 
the peculiar nature of those arrangements, 
as to bills of exchange, were published. 
The bill of the t5th of July 1887, was re- 
ceived by the Bank of England about the 
end of September, and was presented for 
acceptance on the 2nd of October, and was 
then accepted by Mr. Pollard, in the man- 
ner and form following : — ''Accepted, 2nd 
of October 18,17» at the London Joint- 
stock Bank. George Pollard." The Bank 
of England objected to the form of this ac- 
ceptance. Mr. Pollard refused to alter it, 
and afler some discussion, the bill was paid 
under discount. The London Joint-stock 
Bank, however, now carry on and claim to 
be entitled to carry on their business as 
agents of the Commercial Bank in Canada, 
and they make a claim to be entitled to 
make such advances to the last-mentioned 
bank, upon or by means of bills of ex- 



change, drawn on George Pollard, and 
accepted by him under the arrangement 
and the guarantie before mentioned ; and 
the only alteration made or proposed to be 
made, in the form of the bill, is to omit the 
word " manager," in the address of George 
Pollard. The question is, whether this 
course of proceeding is legal under the 
Bank Acts, the last of which, is the stat. 
8 & 4 Will. 4. c. 98. This Act, after re- 
ferring to former acts, in section 3, permits 
any partnership (although consisting of 
more than six persons) to carry on the 
business of banking in London, provided 
that such partnership do not, during the 
continuance of the privileges of the Bank of 
England, borrow, owe, or take up in Eng- 
land, any sums or sum of money on their 
bills or notes payable on demand, or at 
any time less than six months from the 
borrowing thereof. The effect of that 
clause was much considered in the case of 
The Bank of England y. Anderson {l)^ and 
not being aware of any reason for doubting 
the judgment of the Court of Common 
Pleas, in that case, I must, on the present 
occasion assume, that it was rightly de- 
cided, and it is unnecessary for me to refer 
to the particular arguments there used. 
The London Joint- stock Bank being a 
partnership consisting of more than six 
persons, and carrying on the business of 
banking in London, and the bills which are 
accepted by Geo. Pollard, in the course of 
the dealing before described, being payable 
sixty days after sight, the question seems to 
be reduced to this, whether in the course of 
this dealing, and in respect of bills so ac- 
cepted, the London Joint-stock Bank do 
or do not owe money in England on their 
bills. As the Bank Acts were made for the 
purpose of giving effect to an agreement 
between the Bank of England and the 
public, for which agreement, valuable con- 
sideration was given by the Bank of Eng- 
land, the acts must be construed, and effect 
must be given to them, according to the 
intent and meaning of diem, so far as the 
intent and meaning can be discovered, by 
fair and just construction; and it must be 
observed it was argued for the plaintiffs, 
that if the expedient which has in this case 
been adopted for evading the statute should 

(1) See nextcMe. 
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be successful, there seems to be' no reason 
why the defendants, the London Joint-stock 
Bank, should not, in the name of their 
agent, Mr. Pollard, issue promissory notes 
payable on demand to any amount; and it 
would not be difficult to suggest indirect 
means, by which such notes might be made 
to circulate on the credit of the company. 
It is admitted on behalf of the London 
Joint-stock Bank, that their object has been 
Mid is to avoid the provisions of the Bank 
Acts. They allege, that accepting bills in 
the manner before described, is not within 
the strict letter and meaning of the act, and 
that they have a right to do everything 
which is not strictly and directly forbidden ; 
and their argument is, that as the London 
Joint-stock Bank are not by that name and 
in that character parties to the bills, the 
bills are not theirs, and they do not owe 
money upon them. But, admitting that 
the indorsee, a stranger to the transactions 
and arrangements between the London 
Joint-stock Bank and the Commercial 
Bank, who had not received the bill on the 
credit of the London Joint-stock Bank, 
would have no right to consider the Lon- 
don Joint-stock Bank as acceptors of or 
parties to the bill, the question is not 
thereby disposed of. It is to be considered 
what is the relation between Mr. Pollard, 
the Joint-stock Bank, and the Commercial 
Bank, in these transactions, and in respect 
of these bills. Mr. Pollard is a mere agent, 
without any personal interest whatever; his 
office is to do something by which the 
two banks are enabled to transact their 
business together, in the manner they de- 
sire ; he does this by the authority and for 
the profit of the London Joint-stock Bank ; 
he was never meant to be primarily, if at 
all, liable to the Commercial Bank, the 
drawers of the bills; as between him and 
them he has entered into no contract to 
pay ; he and they rely on the London Joint- 
stock Bank, who have not contracted to 
become liable in case of his failure to pay, 
but have contracted to provide a fund for 
the bills, when they arrive at maturity, and 
to do that which would belong to them, or 
would be their duty if they were acceptors, 
and the bills were avowedly drawn in a 
transaction for the purposes of their busi- 
ness, as agents and correspondents of the 
Commercial Bank; and under these cir- 



cumstances, I think, that the bills may, 
without impropriety or any strain of lan- 
guage, be called their bills; their names 
are not upon the bills as parties, but they 
are the persons who authorize the draw- 
ing, authorize the acceptance, are bound 
to provide for the payment, and are entitled 
to the profit arising from the acceptance, 
and pajrment of the bills. I have no doubt 
that they considered those bills as their 
bills, at least in the sense of their having 
to provide funds for paying them ; and for 
the purposes of the Bank Acts, I think, that 
the law must also consider the bills to be 
theirs. It appears to me also, that they 
owe money upon the bills when accepted ; 
for although they are not parties, and may 
not be liable to an indorsee who has not 
received the bills on their credit, yet, as 
regards the drawers, they are under an ob* 
ligation to do that which is equivalent to 
payment— that is, to provide the fund to 
enable their agent to pay. Their obliga- 
tion arises upon the acceptance by their 
agents. They then owe or become liable 
to pay (in this case the expressions are 
equivalent) the sum which is due upon the 
bills. In all transactions and accounts be- 
tween the two banks, the existence of 
the obligation or liability, must undoubt- 
edly be recognized, and if they neglect the 
duty they thus contract to perform, they 
are answerable to the drawer. It was 
argued, indeed, that the London Joint- 
stock Bank not being parties to the bills, 
cannot be sued upon the bills themselves, 
and for that reason cannot be deemed to 
owe money upon the bills. I'he engage- 
ment to provide the money for payment 
is collateral, and the obligation upon that 
collateral agreement is no obligation upon 
the bank. I, therefore, certainly do not 
think it necessary to give any opinion upon 
the question, whether the London Joint- 
stock Bank can be sued directly upon such 
bills as these or not. For the reasons I 
have stated, it appears to me, that they owe 
money upon the bills; and I think, that 
this conclusion is in no way affected by 
the form of the action or suit, in which 
they might be compelled to satisfy their 
obligation. 

On the whole, therefore, I am of opi- 
nion, that the privileges to which the Bank 
of England is entitled, by virtue of their 
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agreement with the public, confirmed by 
statutes, are violated by such acceptances 
as have been made in this case ; and that, 
therefore, an injunction ouglit to be award- 
ed to protect the Bank of England against 
this violation. I, therefore, order that an 
injunction be awarded to restrain the so- 
ciety or partnership of the London Joint- 
stock Bank, and every partner therein, and 
the defendant George Pollard, and every 
clerk, servant, or agent, in the said part- 
nership, from accepting or causing to be 
accepted, in the name of the partnership, 
or in the name of the said George Pollard, 
or in any other name in the course of their 
banking transactions, any bill or bills of 
exchange payable on demand, or at a less 
time than six months from the acceptance 
thereof. 



M 

April 



M.R. ■) 

pril 19, V 
1837. 3 



THE BANK OF ENGLAND V, 
ANDERSON. 



Banker — Bill of Exchange. 

An acceptance by a cO'partnerthip con" 
sis ting of more than six persons, carrying on 
the trade or business of bankers, wUhin the 
distance of sixty-Jive miles from London, in 
tfie course of such trade or business^ of a bill 
of exchange at a date less than six months^ 
is illegal under the S ^ 4 Will. 4. c. 98. 

In this suit, a case was sent by the 
Master of the Rolls for the opinion of the 
Judges of the Court of Common Pleas. It 
was argued before them in Hilary term, 
1837, and will be found reported in 6 Law 
J. Rep, (n.s.) C,P. 158, and also in 3 Bing. 
N.C. 589. 

The case was as follows : — 

The London and Westminster Bank is 
a co-partnership consisting of more than 
six persons, united in covenants, carrying 
on in London all such parts of the business 
of banking as are usually carried on by 
London private bankers. Mr. George 
Alfred Muskett is a proprietor of shares 
in the said London and Westminster Bank, 
and became such by a purchase of shares 
from a former shareholder. Mr. George 
Alfred Muskett carries on business as a 
banker at St. Albans, which is a town 



within sixty-live miles of London, in the 
county of Hertford, on his own sole ac- 
count, and is registered at the Stamp OflSce 
as the sole person interested in such bank, 
under the style and firm of the Bank of 
St. Albans. The said George Alfred Mus- 
kett keeps a banking account with the 
London and Westminster Bank, and the 
London and Westminster Bank act as the 
London agents of the said George Alfred 
Muskett, and receive and collect for him 
his London monies, and place the same 
when received to his credit, and hold the 
eame at his disposal, as London bankers 
usually do for their customers. The Bank 
of St. Albans has not any connexion what- 
ever with the London and Westminster 
Bank, except that the London and West- 
minster Bank act as the London agents of 
the St. Albans Bank. On the Slst of Feb- 
ruary 1835, one W. J. Robertson applied 
at the office of the said Bank of St. Albans, 
for a bill of exchange on London, for 251,, 
and paid Henry Edwards, the clerk of the 
said George Alfred Muskett, the sum of 
2 5 1, for the same; and thereupon the said 
George Alfred Muskett, by the said Henry 
Edwards, his clerk, drew upon the said 
London and Westminster Bank a bill of 
exchange, and delivered the same to the 
said W. J. Robertson. 

The following is a copy of the said bill : 

**No. 383. Bank of St. Albans post bill, 
2 1 St of February 1835. To the London 
-and Westminster Bank, Throgmorton- 
street. Twenty-one days afler date, pay 
to the order of W. J. Robertson, Esq , the 
sum of 251., and place the same to account. 
"For the Bank of St. Albans. 

•*25/. "Henry Edwards." 

" Entered, H.E." 

The said sum of 251. was received by 
the said George Alfred Musketr, on his 
own sole account, and for his own use and 
advantage. 

llie London and Westminster Bank did 
not pay or compound for the stamp duty 
on such bill, but the stamp duty on such 
bill was paid or compounded for by the 
said George Alfred Muskett. 

The said bill was, on the 23rd of Feb- 
ruary 1835, presented to the said London 
and Westminster Bank for acceptance, and 
the same was accepted by order of the 
directors thereof, as follows : — 
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** Accepted, 

" At S8, Throgmortoii'-street, per. pro* 
curation of the trustees of the London and 
Westminster Bank. J. W. Gilbart» 

"Manager." 

At the date of the presentment of the 
said bill for acceptance, the said London 
and Westminster Bank had, as such Lon- 
don bankers of the said George Alfred 
Muskett as aforesaid, monies in their hands 
belonging to the said George Alfred Mus- 
kett, to an amount exceeding 25/., and the 
said bill was accepted for and on account 
of the said London and Westminster Bank. 

The question for the opinion of the 
Court was, whether the said acceptance, by 
the said London and Westminster Bank, of 
the said bill, was lawful; having regard to 
the provisions of the act, 3 & 4 Will. 4. 
c. 98, and other acts passed and now in 
force, respecting the Bank of England. 

The certificate returned by the Court 
was as follows : — 

"We have heard this case argued by 
counsel, and are of opinion, that the ac- 
ceptance by the London and Westminster 
Bank, of the bill mentioned in the case, 
was not lawful, regard being had to the 
provisions of the act, d & 4 Will. 4. c. 98, 
and the other acts passed and now in force, 
respecting the Bank of England.*' 

Upon the return of this certificate, the 
plaintiffs again applied for an injunction. 

The Master of thb Rolls, after re- 
ferring to the facts of the case, and stating 
that he concurred in the opinion given by 
the Court of Common Pleas, granted an 
injunction restraining the defendants, their 
agents, clerks, and servants, acting for or 
on behalf of the company or partnership 
called the London and Westminster Bank, 
in the course of their trade or business as 
hankers, from accepting, or causing to be 
accepted, any bills or bill of exchange, 
payable on demand, or at any time less 
than six months from the time of the ac- 
ceptance thereof. 

Against this decision, the defendants 
presented a petition of appeal to the House 
of Lords. The appeal was, however, af- 
terwards abandoned. 



%.} 



COCHEANB V. aOBIMSON. 



v.c. 

Aug 

Practice* — Decree — Real EttaUf Admi^ 
nistration of* 

There can be no partial admini$tration of 
real estate in the Court of Chancery. 

In the case of an executor, in default for 
non-payment of a large balance found due 
from him to the estate of his testator, the 
decree against his estate on a bill of revivor 
and supplement to the original suit, is for 
an account of whtU is due to his creditors 
generally, with a direction for the usual 
adoertisements, and is not limited to the par* 
ticular debt due to the original testalor*s 
estate, and the payment thereof. 

The original bill in this case was fifed 
by the plaintiff Cochrane and others, claim- 
ing interests in the real and personal estates 
of David Niven, deceased, against Otty- 
well Robinson, Lucy Niven, and Joseph 
North the younger, the trustees and exe- 
cutors named in the will of David Niven, 
and prayed the usual accounts against 
them, and an account of the rents and profits 
of the testator's real estate. Joseph North 
the younger having difd, the suit was re- 
vived against his personal representatives ; 
and on the 24th of November 1 835, the 
causes coming on to be heard, the Vice 
Chancellor (amongst other things) directed 
a reference to take an account of the per- 
sonal estate of the testator, David Niven, 
come to the hands of the three executors. 

By an order, made at the Rolls, dated 
the 1st of March 1886, a reference was 
directed to take an account of the testa- 
tor's real estates, and of the monies arising 
from the sale thereof, and from the rents 
and profits thereof, come to the hands of 
the two defendants, Otty well Robinson and 
Lucy Niven, and the hands of Joseph North, 
during his lifetime ; and the Master, by 
his general report of the 23rd of February 
1837 (amongst other things) found that 
there was due from Otty well Robinson and 
Lucy Niven to the estate of the testator, 
the sum of 2,614/. 8«. 9(f. By the decree 
of the Vice Chancellor, on further direc- 
tions, dated the 14th of April 1837, the 
defendants, Ottywell Robinson and Lucy 
Niven, were ordered to pay into court the 
said sums of 2,614/. 8«. 9c/. 
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. Ottjwell Robinson died on the 7th of 
February 1837, having by his will, dated 
the 2nd of January 1827, bequeathed ail 
his estate and efiects to his wife Maria 
Robinson, and appointed her and William 
Widker executors. Ottywell Robinson 
left W. W. Robinson his heir-at-law ; his 
executors renounced probate of his will, 
and, in October 1S37, the defendant, W. W. 
Robinson,. procured letters of administra* 
tion of Ottywell Robinson's estate and 
effects to be granted to him. Ottywell 
Robinson, at the time of his death, was 
possessed of personal estate, and seised of 
real estates. A bill of revivor and sup- 
plement was filed in February 1838, against 
W. W. Robinson and Maria Robinson, pray- 
ing an account of Ottywell Robinson's per- 
sonal estate, and of the rents and profits 
of his real estate, which had been possessed 
by W. W. Robinson, and that the real and 
persona] estates of the said Ottywell Ro- 
binson might be applied in a due course 
of administration, so that the plaintiffs 
might receive thereout the amount due to 
the estate of David Niven. 
. The defendant, W. W.. Robinson, by his 
answer admitted^ that Ottywell Robinson 
died possessed of personal estate, and 
seised of real estate, but stated, that Otty- 
well Robinson, at his death, was wholly 
insolvent. Maria Robinson, by her an- 
swer, claimed her dower out of Ottywell 
Robinson's real estates. The supplemen- 
tal cause now coming on to be heard on 
bill and answer, the question was, whether 
the decree ought to direct an account ge- 
nerally of the executor Ottywell Robinson's 
estate and debts, and of what was due to 
the plaintiffs and his other creditors, and of 
hia funeral and testamentary expenses, and 
direct the usual advertisements to be pub- 
lished; or whether the decree ought to be 
limited simply to the direction for payment 
of the debt found to be due to the plaintiffs^ 
out of the personal estate of Ottywell Ro«* 
binson, and the rents and profits of his 
real estates. 

Mr. Knight Bruce^ Mr. Stuart, and Mr. 
Purvisp for the different parties. 

His Honour was of opinion, that there 

could be no partial administration of real 

esute, and that the decree should be a 

general one in its nature. (See statute 3 

New Sbrirs, VII.— Chanc. 



4- 4 WiU. 4. c. 104.) The decree, accord- 
ingly, as drawn up, directed (amongst other, 
things) a reference to the Master to take 
an account of all the real estates of Otty- 
well Robinson, the executor, and of the 
rents and profits thereof, accrued since his 
death. An account was also directed of 
Ottywell Robinson's personal estate, pos- 
sessed by W. W. Robinson, his adminis- 
trator, ami of what was due to the plaintiffs 
and the other creditors of Ottywell Robin-« 
son, and of hia funeral and testamentary 
expenses ; and the Master was directed to 
compute interest on such of the debts as 
carried interest, &c., and to state the pri-. 
orities of such debts, and to cause advert' 
tisemente to be published for the crediiore 
of Ottywell Robinson to come in, &c. And 
it was ordered, that the personal estate of 
the said testator should be applied in pay- 
ment of his funeral and testamentary ex- 
penses, and of what should be found due 
from Ottywell Robinson to the. estate of 
David Niven, and the other creditors of 
the said Ottywell Robinson, according to 
their priorities, in a due course of adminis- 
tration ; and it was ordered, that the real 
estates of Ottywell Robinson should be 
sold (subject or not to the dower of Maria 
Robinson, the widow, as might be arrang-* 
ed), with the approbation of the Master. 



15. J 



CANHAH 0. VINCENT. 



v.c. 

June 

Practice — Revivor — Executors — Dismis^ 
sal of Bill, 

Where a sole plaintiff dies, a motion on 
the part of the defendantSt that his execu" 
tors who had proved the wiU might be order^ 
ed to revive the smt within a Umiied time, or 
the bill stand dismissed, refused. 

The bill had been filed by a sole plain- 
tiff, who died in the month of November 
1837, having previously by his will ap- 
pointed two persons his executors, who 
proved the same in December 1837. The 
defendants to the bill, had some time since 
put in their answer, and the present appli- 
cation by motion was, that the executors 
might be ordered to revive the suit within 
a limited time, or the bill stand dismissed. 
2N 



Digitized by 



Google 



SG8 



CASES IN CHANCERY: 



Mr, Lloyd, for the motion, contended, that 
as regarded the practice of the Court, the 
principle was the same, whether a sole 
plaintiff died or hecame bankrupt; and 
stated, that in the case of Randall v. Mum" 
ford(\\ a sole plaintiff became bankrupt, 
and that it was there held, that it was com- 
petent in such a case for the defendant to 
move, that the assignees should revive the 
suit within a given time, or the bill stand 
dismissed : that Porter v. Cox (2), Wheeler 
V. Matins (d), and Wade v. Lowring (4), 
v^ere to a similar effect: and that Bowyer v. 
Shrapnell (5), and Deverell v. Bullock (6), 
a recent case, in which Mr. Willcock was 
counsel, were direct authorities in favour 
of the present motion, being cases of a de- 
ceased sole plaintiff. It was further con- 
tended, that if such a motion as the present 
were not sanctioned, great inconvenience 
and injury might arise to individuals, as 
well with reference to the doctrine of Its 
pendenSf in the case of purchases made 
afler the institution of a suit, and during a 
long abatement, as with reference to the Sta- 
tute of Limitations ; that in the latter case, 
a bill might be filed by a sole plaintiff, after 
a delay on his part, of, perhaps, five years 
and a half from the date of the happening 
of the cause of suit ; that the sole plaintiff 
might then die, and his personal represen- 
tatives delay taking any proceedings to 
revive for a further period of six years. 

Mr. Knight Bruce, for the executors, 
contended, that the motion was contrary to 
the practice of the Court, in the case of a 
bill filed by a sole plaintiff; and that at all 
events, the motion was unnecessarily early, 
the plaintiff having died as recently as in 
the month of November last. 

His Honour said, he ought to have some 
precedent cited to him, in which a similar 
motion to the present had been granted by 
the Court, after opposition made to it by the 
persona] representatives of a deceased sole 
plaintiff; that in the MS. cases named, but 
not reported, it did not appear that any 

(1) 18 Ves. 4«6. 

(2) 5 M«d. 80. 

(3) 4 Mad. 171. 

(4S 1 Fowl. Exch. Pr. 266. 
(5) Vice CbaDceUor, Sitiings afUr Trinity term, 
1834. 
(6; Not reported. 



opposition was offered to the applications^ 
that although it might be some convenience 
to the defendants to obtain the order now 
sought, it might be a greater inconvenience 
to the executors if the order were made ; 
and that it could not be said, that the de- 
fendants had a stronger claim in such a 
case as the present, than a legatee under a 
will, who could not file his bill for payment 
of his legacy until the expiration of twelve 
months from the testator's decease. 

Motion refused. 



} 



BARDSWELL V. BARDSWELL. 



v.c. 

July 2. 

Will — Construction — Implied Trust — 
Demurrer. 

Testator, by will, gives all lus estate, real 
and personal, " to C. B, to his heirs, exe^ 
cutors, administrators, and assigns, to and 
for his and their own use and benefit, well 
knowing he would discharge the trust tester 
tor reposed in him, by remembering his sons 
W, B. and E. B, and his daughters, M. 
B, M. H;' ^c. :—Held, no implied trust m 
favour of the testator's other sons and daugh" 
ters, but that the testator's son, C B, took 
the testator's property absolutely and unfet' 
tered. 

The bill was filed by Edmund Bards- 
well, claiming an interest under the will of 
his father, Charles Bardswell, and it prayed 
a declaration of the rights and interests of 
the plaintiff, and defendants, the other chil- 
dren of the testator, Charles Bardswell. 
The testator, at the times of making bis 
will and of his death, was seised of free- 
hold estates, and entitled to considerable 
personalty ; and by his will, dated in May 
1826, after directing payment of his debts, 
he gave, devised, and bequeathed *' all his 
estate and effects, both real and personal, 
of what nature or kind soever, or where 
the same might be, unto his son Charles 
Bardswell, to his heirs, executors, admi- 
nistrators, and assigns, to and for his and 
their own use and benefit, well knowing he 
would discharge the trust he reposed in 
him, by remembering his sons, William and 
Edmund Bardswell, and his daughters, Mar- 
tha Bardswell, Mary, the wife of Thomas 
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Hodgson, Jane Bardswell, Eliza Hodgson, 
and Maria Wain." The testator appointed 
Charles Bardswell, his eldest son and heir- 
at-law, sole executor of his will, and died 
in June 1829 ; the will was proved by 
Charles Bardswell in the following month 
of July. A general demurrer to the bill, 
for want of equity, was filed by the defen- 
dant, Wm. Bardswell. 

Mr. Jacob and Mr. /. Rustellf in sup- 
port of the demurrer, contended, that there 
was no implied trust in the will in favour 
of the plaintiff; that it was impossible to 
say that anything was given to the plaintiff 
and defendants by the will out of the tes- 
tator's own property ; that the words in 
the will, ** to and for his and their own use 
and benefit," were sufficient to shew that 
the bequest to the testator's son Charles, 
was intended to be unfettered; that the 
words, '* for his own use and benefit," were 
found in Wood v. Cox (I), where it was 
held, that the obligation was one merely of 
a moral and honorary character, and that 
there was no trust constituted thereby. 
The other cases cited, in support of the 
demurrer, were— 

Sale V. Moore, 1 Sim. 53i. 

Meredith v. Heneage, 1 Sim. 542. 

Benson v. Whittam, 5 Sim. 22. 

Hoy V. Master, 6 Sim. 568 ; s. c. 3 Law 
J. Rep. (n.s.) Chanc. 184. 

Leckmere v. Lavie, 2 Myl. & K. 197. 
Mr. Knight Bruce and Mr. Wakefield, 
in support of the bill, contended, that 
Charles Bardswell took the whole of the 
testator's property, subject to a trust in 
favour of the plaintiff, and his brothers 
and sisters named in the will; that the 
word *' trust" could only refer to the pro- 
perty, the subject-matter of the will ; that 
the trust was certain in its nature, and the 
parties intended to take under the will 
designated : but supposing the bequest to 
be void for uncertainty, in such a case, the 
next-of-kin of the testator would become 
entitled, who were the testator's sons and 
daughters, of whomtheplaintiffwas one. It 
was added, that in none of the cases cited 
was the word " trust" to be found. 

The VicB Chancellor. — ^This case has 
been ingeniously argued ; and the result 

(1) « M. & Cr. 690 ; 8. 0. 6 Law J. Rep. (N.8.) 
Chano. ^66. 



is, that one part of the case destroys the 
other. It is first observed, that a trust is 
created by the will; and then it is argued, 
that no trust exists. [Here his Honour 
read the words of the will.] It is clear 
the first words of the will give the whole 
property of the testator absolutely to his 
son Charles, the words being *' to and for 
his and their own use and benefit;" and 
the words that immediately follow the gift 
to Charles are, " to his heirs, executors, 
administrators, and assigns ;" the words of 
the alleged trust are personal only as to 
Charles Bardswell, and no trust is imposed 
by the testator on his "heirs, executors, 
administrators, and assigns." But the 
trusts might have been such as could only 
have been executed by the heirs, execu- 
tors, administrators, and assigns of Charles, 
as, for example, if Charles had died a few 
days after the testator's death. The whole 
of the testator's property is absolutely and 
emphatically given to the son Charles, and 
it was left to him to provide for or give 
anything to his brothers and sisters as he 
chose. In construing a will, you must look 
at the particular language used by the tes- 
tator, in order to determine his meaning; 
and there would, no doubt, have been in 
this case a trust constituted for the bro- 
thers and sisters of Charles Bardswell, if 
the testator had specified the parties, and 
stated out of what particular property the 
trust was to be executed. 



/' In re the tr^ 
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In re the trust estates of 

PARISH OF ST. ANTHO- 
CITT of LONDON, 
THE ACT OF PAR- 
WILL. 4. C. 60. 

Act of Parliament, 1 Will. 4. c. 60— 
Trustees — Leasehold Charity Estates. 

Leasehold, as well as freehold, charily 
estates are within the 2Srd section tf 1 Will. 4t. 
c. 60, where all the trustees are dead; and a 
direction will be made under that section for 
the appointment of new trustees; and that 
a proper person he appointed to convey and 
assign the estates accordingly. 

The petition in this case was presented 
to the Court for the purpose of obuining 
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«n order for the appointment of new trus- 
tees to act with the petitioners in the ma* 
nagement of the trust estates of the parish 
of St. AnthoHn, in the city of London, and 
ibr the appointment of some person to 
convey and assign the property to the pe- 
titioners and the new trustees when ap- 
J pointed. The petitioners were the trustees 
or the time heing of the trust estates, and 
had been appointed at the parish vestry 
meeting by election; and they had con- 
tinned to act in the management of the 
trust estates, without getting in the legal 
estate. 

By deed, dated the 19th of June 1754, 
an assignment was exefuted to certain 
persons of the trust estates, belonging to 
the parish, for the residue of the unex- 
pired terms therein, and a conveyance 
Was, at the same time, duly executed to the 
same persons of the freehold trust estatea 
of the parish ; no assignment or conveyance 
bad been executed of any of the trust 
estates since that date ; but some of the 
parishioners were, from time to time, elect* 
ed and appointed at public vestry meetings 
of the inhabitants of the parish, to admi- 
nister and manage the trust estates. The 
parties to whom the trust estates were 
conveyed and assigned respectively by the 
deed of the 19th of June 1764, had been 
long since dead, and it was not known who 
was the survivor of them, or in whom the 
legal estate of the trust property was 
vested. The directors of the Eastern 
Counties Railway Company had given no- 
tice to the petitioners of their intention to 
take and purchase part of the leasehold 
property in question, under the power and 
authority given them by an act of parlia- 
ment recently passed, to enable them to 
make and establish a railway ; and it was 
necessary, for the purpose of enabling the 
petitioners to make an effectual assign- 
ment, that the legal estate of the trust pro- 
perty, which was outstanding, should be 
gotten in, and vested in some person who 
might assign the leaseholds, and also the 
legal estate in the freeholds. 

After reference had been made to the 8th, 
9th, and 2drd sections of the 1 & 2 Will. 4. 
c. 60, the words of the 23rd section being 
general, the Court made the usual order, 
under the J23rd section, for the Master to 



advertise for the real and personal repre- 
sentative of the last surviving trustee, ap- 
pointed under the deed of the 19th of Jane 
1754 ; and if he did not come m, or make 
out his title within the time limited by 
the act, the Master was directed to ap- 
point new trustees of the freehold and 
leasehold estates, and also to appoint a 
proper person to conv«y and assign the 
same accordingly. 



..} 



VANOVa OUCHT 9. DB BLA- 
QUXBRB. 



V.C. 

July 10. 

Alimony — Injunction — Investigation of 
Facts preparatory to Application fir Injunc- 
tion, 

AUmony is a different thing from^isnd not 
andldgcus to the mf^e sepcsrate property — u 
varmole in amowU at the ducretion of the 
Judge of the Ecclesiastical Court, and is not 
chargeable by the wife with payment of her 
debts. 

Before a party fmskes an application to 
this Court for its interpositian by injunc*- 
tion, he ought to make the strictest iweesti* 
gation into the accuracy of the circumstances 
stated by him. 

The bill in this case was filed on the 
15th of December 1637, by the plaintiff 
against the Hon. William de Blaquiere and 
Lady Harriet, his wife, and stated (amongst 
other things) that in the month of Septem- 
ber 181 1, the two defendants intermarriedi 
and in the year 1814 agreed to separata 
and live apart from each odier ; that it 
was agreed between them, that William de 
Blaquiere should allow and pay to Harriet 
de Blaquiere for their joint Uvea, the annual 
sum of 306^., for her sble and separate 
use, maintenance, and support; that in 
the month of May 1820, by a sentence of 
the Consistory Court, a sentence of di- 
vorce was passed, and it was decreed that 
Harriet de Blaquiere should receive from 
William de Blaquiere, and that he should 
pay to her for her sole and separate use, 
maintenance, and benefit, the yearly sum 
of 80/., in addition to the said yearly sum 
of 300/. ; that on the 8th of Xune 1835, the 
said Harriet de Blaquiere was justly in- 
debted to the plaintiff for goods sold and de- 
livered, and money lent, in the sum oitStbL^ 
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fwhicb she pronfised to pay to Ihe plain- 
tiff by and out of her separate tneome and 
onlntenance, and to charge the same there- 
with ; that, for that purpose, she agreed 
to accept a bill of exchange drawn by the 
plaintiff, which was as follows:**'* London, 
June 8, 1SS5, 225/. One month after date, 
pay to my order, the sum of fi26L for 
value received, to the Hon. Lady Harriet 
de Blaquiere. Palace, Hampton Court, 
(signed.) C. Vander Gucht." That the 
said bill of exchange was accepted by Har«- 
jriet de Blaquiere,- payable at Messrs. Her- 
ries & Co., and afterwards, when due, duly 
presented for payment and diAonovred. 

The prayer of the bill was, that a declar 
ration might be made, that the debt due to 
the plaintiff was a charge on the two yearly 
aunw of 800/. and 80/., and die arrears 
thereof, and that the plaintiff might be paid 
thereout his debt and costs; and that 
William de Blaquiere might be restrained 
from paying an^r monies on aceouiH of the 
said yearly sums to Harriet de Blaquierti, 
and Harriet de Blaquiere restrained from 
receiviBg pajnnent thereof. 

On the 12th of February last, the plain- 
tiff on affidavit of the facts above stated, 
obtained an injunction in the terms of the 
prayer of the biU against 'WiUbun de Bla^ 
qntere and Harriet de Blaquiere, and with 
liberty for the former to pay the amount 
due from him into court. 
. The defendant, Harriet de Blaquiere, 
by her sepairate answer filed the SOth of 
May last, (amongst other things^) denied 
that either in the year 1814, or at any 
nther time, it was agreed between her and 
.^flliam de Blaquiere, her husband, that 
h% skbukL allow or pay to her the sum of 
j800/., or any other sum, or that any sura 
was to be paid to her for and during the 
joint lives of herself and William de Bla- 
quiere, or for any other period either for 
her sole and separate use, maintenance, 
and support, or otherwise, or that any arti- 
cles of settlement or instrument in writing, 
were or was ever executed by her and her 
husband, or either of tliem, for the purpose 
of securing to her the yearly payment of 
800/., or any other sum for her separate 
use; but she stated, that in May 1820, a 
decree was made in the Consistory and 
Episcopal Court of London, for a divorce, 
on her behalf; and by an order dated the 



16th of May 1820, the Judge of the court 
allotted to her for alimony* the sum of 
^80/. per annum, to be paid quarterly; 
imd she insisted that alimony was not in 
the nature of separate estate, but a provi- 
sion for the wife's support and maintenance 
from day to day. 

Mr. Jacob and ilfr. Lloyd now nioved 
on the behalf of Lady Harriet de Blaquiere, 
to dissolve the injimctioi^ and contended, 
that the application for die injunction by 
the plaintiff, was made under an erroneous 
impression) that there waa in existence a 
separation deed, giving their client a sum 
of 800/. a year for her separate use ; that 
the only question before the Court was, 
whether alimony could be attached or 
charged as separate property, and if so, 
could it be charged by a bill of exchange ? 
It was contended, that alimony was given 
for a specific purpose, viz. the daily main- 
tenance of the wife, and to relieve the hus- 
band ; that it could not be pledged ; that 
the Judge of the Ecclesiastical Court might 
vary its amount at any time, and that it 
might altogether cease by the husband's 
departure from the country ; that it was 
similar in its nature to an allowance by a 
guardian to his ward ; and that in all these 
respeotft it differed from separate estate. 
The cases cited in support of the motion, 
were— 

D^ Blaquiere v. De Blaquiere^ 8 Hagg. 
822 ; s. c. 8 Phill. 258. 

Murray v. Barker 4 Sim. 82 ; s« c. 9 
Law J. Rep. Chanc. 87. 

Hunt V. De Blaquiere^ 5 Bing. 550 ; 
s. c. 8 M. & P. 108 ; 7 Law J. Rep. 
C.P. 198. 

Owen's ease, Litt. Rep. 78. 

Anon. 2 Shower's Cases, 282. 

Head v. Head, 8 Atk. 547. 

Street v. Street, Turn. & Russ. 822. 
Mr. Knight Bruce and Mr, James Par* 
ker, contr^, contended, that the question 
before the Court was, whether, where ir- 
reparable mischief might ensue to one 
party, the Court would not observe that 
there was a question to be tried between 
the parties, and continue the injunction 
for the present ; that the bill sought pay- 
ment of a general debt, and the plaintiff 
had a right to go against the alimony, to 
compel payment of it, independently of 
the question as to the validity of the charge 
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by means of the bill of exchange ; that 
there was no distinction between alimony 
and separate estate ; that a party might 
have 2,000/. a year allowed her for alimony^ 
and annually save, and afterwards dispose 
of one-half of it as her separate property ; 
that separate maintenance in all the old 
books, was spoken of in the same sense as 
separate estate ; that, at all events, this 
Court could treat the arrears due in respect 
of alimony as a debt, which the Ecclesias- 
tical Courts had no authority to do, al- 
though they might reduce the amount of 
alimony from time to time. The cases 
cited in opposition to the motion, were — 

BoddingUm v. Woodley, L.C. MS. 

Kenge v. DelavaU, 1 Yem. 826, cited 
in Murray v. Barlee, 3 M. & K. 225 ; 
s. c. S Law J. Rep.(N.s.) Chanc. 184. 

Chamberlmn v. Hewson^ 1 Salk. 115. 

Htrnt V. De Blaquiere, 5 Bing. 560, and 
the observations of the Judge in that 
case. 

Shajloe v. Shajtoe, 7 Ves. 171. 

Dawson v. Dawson, ibid. 173. 

Oldham v. Oldham, ibid. 410. 

Stones V. Cooke, 7 Sim. 22; s. c. S 
Law J. Rep. (n.s.) Chanc. 225 (1). 

The Vice Chancellor. — No authorities 
have been cited to me, to shew that this 
Court has ever exercised any jurisdiction 
with reference to alimony, further than by 
granting a writ of ne exeat regno against a 
party threatening to quit the country, who 

(1) In the case of Stones «. Cooke, before 
Lord Chancellor Lyndhurst, on appeal, his Lord- 
ship on the 1st of April 1855, gave judgment in 
substance as follows ; rix. that alimon]^ was the 
proper and ezolusive subject for discussion in the 
Ecclesiastical Court; that no instance was to be 
found of a bill like the one before him ; that, al- 
though doring the time of the Commonwealth, bills 
were filed for alimonj, they were filed in conse- 
quence of the temporary abolition of the Ecclesi- 
astical Courts ; that the simple question in the case 
before him was, whether, where alimony had been 
sufi*ered to run in arrear, a bill could be maintained 
by the executors of a wife against a hasband -, that 
it was impossible to look into the cases of Nt exeat 
regno t such as Shaftoe v. Shaftoe, 7 Ves. 171, and 
Dawson t;. Dawson, 7 Ves. 173, without seeing 
how very reluctantly the Court had acted in giving 
relief; that the authorities did not warrant the 
Court assuming jurisdiction in such a case as the 
one before it ; nor from the circumstance of the Ec- 
clesiastical Court not interfering in the case, could 
his Lordship undertake to found a jurisdiction in 
that court. Ex relatione. 



has been ordered by the Ecclesiastical 
Court to pay alimony to his wife. The 
interposition of this Court has arisen from 
the circumstance that the Ecclesiastical 
Courts cannot compel the husband to give 
bail. If then, there be no instance to be 
found where this Court interferes to corn- 
pel the payment of alimony, except in one 
particular case, how can it be said that 
alimony is the same thing as separate 
estate? If the Court does not interfere, 
then alimony differs from the separate 
estate of the wife, for the latter remains 
the same, whatever be the state of the 
husband's circumstances, whether hia faeul' 
tates be lapsas or not, or whether he be in 
or out of the country. In short, there is 
no analogy between alimony and separate 
estate, and as regards any savings to be 
made out of the amount allowed for ali- 
mony, the observations at the bar do not 
apply, where the wife wishes to expend 
the whole of the amount of her alimony on 
herself. The plaintiff is not so accurate 
in his statements as he ought to have been, 
but he has stated enough to satisfy me, 
that if he had been at all diligent, he might 
have ascertained the whole facts of the case. 
— [Here His Honour read the statement 
in the plaintiff's affidavit of the alleged 
agreement in 1814, on the part of General 
de Blaquiere, to pay 3002. a year to his 
wife for her separate use and maintenance, 
and of the sentence in the Ecclesiastical 
Court in 1820, decreeing General de Bla- 
quiere to pay the yearly sum of 80^ for 
Lady Harriet de Blaquiere's separate use, 
beyond the 900/. a year]. This statement 
the plaintiff" ought to have discovered was 
incorrect, and he ought to have known 
that the whole sum of 8802. was allowed 
to Lady Harriet de Blaquiere, as and for 
alimony, under the sentence of the Eccle- 
siastical Court. It thus turns out on in- 
vestigation, that there never existed any 
such agreement as the plaintiff has stated 
in his affidavit. The reported case of De 
Blaquiere v. De Blaquiere should moreover 
have induced the plaintiff* to proceed still 
further, and to inspect the judgment itself 
of the Ecclesiastical Court, when he 
would have seen that the gross sum of 
880/. was given at once as alimony, and 
that no part of it was separate property. 
Before the plaintiff* proceeded (o make the 
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application to this Court for tbe injiuictlon» 
he ought to have had recourse to the re- 
cords of the court in which the judgment 
was pronounced, when he would liave en« 
abled me, on the application for the injunc- 
tion, to have examined the judgment of 
the Court, the result whereof would have 
been, that I should not have interfered. 
The Court requires those who make ap- 
plication to it for its interposition, to shew 
reasonable dih'gence in the investigation of 
the facts brought before the Court. Here, 
there has been a gross mis-statement of 
tbe case, and I grant the present applica- 
tion with costs. 



} 



PEEL V. CATLOW. 



v.c. 

Aug. 8. 

fVill — Construction — Issue, 

The word " issue" in a will^ held to mean 
the children only^ and not to include the 
grandchildren of a deceased legatee. 

The object of tbe bill in this case was, 
to obtain the decision of the Court, as to 
the parties entitled to the one-sixth share 
of the testator's residuary real and per« 
sonal estate, in which Mary Catlow had a 
life interest. 

The testator, Jonathan Peel, by his will, 
dated the 14th of May 1824, gave and de- 
vised his real and personal estate to cer- 
tain trustees, in trust to sell the same, and 
directed the monies to arise from such sale 
to be divided into six equal parts or shares; 
and afler disposing of three of such sixth 
parts, the testator bequeathed two other 
sixth parts as follows : — '* And as to one 
other part thereof, I give and bequeath 
the same unto and amongst all and every 
the children of my late sister, Jane Taylor, 
deceased, equally to be divided amongst 
them, share and share alike ; and if there 
shall be but one such child, then to such 
only child, to and for their and his or her 
own use respectively, the said sixth share 
or the parts and shares thereof to be paid 
to such children or child at their, his, or 
her respective ages of twenty-one years, 
unless such time or respective times of 
payment shall happen before the expira- 
tion of the said term of four years, in which 
case the parts or shares of such of them as 



shall previously attain the age of twenty- 
one years, shall become a vested interest 
in him, her, or them respectively, and shall 
be paid immediately after the expiration 
of the said term of four years, and that the 
interest and proceeds of their respective 
shares in the meantime shall be paid to 
them, as the same are received by my said 
trustees and executors; and in case any 
such child or children shall die under the 
age of twenty- one years, leaving issue of 
his, her, or their body, or respective bodies, 
living at the time or respective times of his, 
her, or their decease, the part or share, 
parts or shares of such of them as shall 
die under the age of twenty-one years, so 
leaving issue as aforesaid, shall be paid to 
the issue of such child or children respec- 
tively, as soon after the expiration of the 
said four years as such issue can respec- 
tively give a legal discharge for the same ; 
and if any such child or children shall 
happen to depart this life under the age of 
twenty-one years, and shall leave no issue 
of his, her, or their body or respective 
bodies, living at the time or respective 
times of his, her, or their decease, then the 
part or share of him, her, or them so dying 
shall go and be paid to the survivors or 
survivor of them, and the issue of such of 
the said deceased children as shall have 
died, so leaving issue as aforesaid, (such 
issue, nevertheless, to take no greater 
shares than his, her, or their parent or re- 
spective parents would have been entitled 
to, in case such parent or parents respec- 
tively had been living,) at such time or 
respective times as his, her, or their ori- 
ginal share or shares shall become payable, 
or as soon afterwards as circumstances will 
admit ; and as to one other sixth part or 
share of the said trust monies, I direct 
that they, my said trustees and the survivor 
of them, and the executors and administra- 
tors of such survivor, do and shall place 
out the same at interest on good real se- 
curity, in the names or name of them, my 
said trustees, or the survivor of them, and 
do and shall pay, apply, and dispose of the 
interest, dividends, and proceeds thereof, 
unto such person or persons, and for such 
uses, intents, and purposes, and in such 
parts, shares, and proportions, manner and 
form, as my sister Mary Catlow, wife of 
George Catlow, shall, notwithstanding her 
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present or any future eoverture, and wke-» 
thev she be covert or sole, by any note or 
writing under her hand, direct or appoint, 
and in default of such appointment, then 
into the proper hands of my said sister ; and 
from and after the decease of my said sister^ 
upon trust that they, my said trustees, or 
the survivor of them, or the executors or 
administrators of such survivor, do and 
shall call in the said last-mentioned part 
or share of the said trust monies, or make 
sale and dispose of the securities, whereon 
the same shall be then invested, and do 
and shall pay and apply the same unto and 
amongst her issue, and to be payable at the 
like times, and with the like benefit of sur- 
vivorship and accruer, and in like mannev 
as is hereinbefore expressed and declared 
of and concerning the sixth part of the said 
last-mentioned monies hereinbefore given 
by me to the children of my said late sister 
Jane Taylor ;" and after disposing of the 
remaining sixth part of the residue, in 
manner in the said will mentioned, the tes- 
tator declared, " that in cdse his brothers 
William and Joseph, his said sister Maiy 
Catlow, and his niece Martha Mitchell, or 
any of them, should depart this life without 
leaving issue of their respective bodies^ 
living at the time of their respective deaths, 
or leaving any, the same should respec- 
tively depart this life under the age of 
twenty-one years, and should leave no issue 
of his, her, or their body or respective 
bodies, living at the time or respective 
times of his, her, or their decease, then 
npon further trust, xhat his said trusteec^ 
or the survivor of them, or the executors 
or administrators of such survivor, should 
pay, apply, and dispose of the share or 
shares of him, her, or them so dying, to 
such person and persons, and In such man- 
ner and at such time or times, and in such 
parts, shares, and proportions as were 
thereinbefore directed, concerning the sur-* 
viving shares of the said trust monies, and 
the interests and proceeds thereof, or as 
near thereto as the deaths of parties, or 
other circumstances, wotild admit." 

The testator died in 1824, leaving the 
plaintiffs the executors and trustees of his 
will, surviving him, who proved the same. 
One sixth part of the residue, amounting 
to the sum of 2,92 U. 14f. 7^., had been 
set apart, and the interest thereof paid to 



the testator's sister, Mary Catlow, until 
her decease. 

At the date of the testator's will, and at 
the time of his death, Mary Catlow was 
living, and at that time she had living six 
children, and she had also had two other 
children— *via. Sarah and Lydia Catlow, 
who were both dead at the date isf the said 
testator's will; Lydia Catlow having been 
married, but not having had any child, an4 
Sarah having also been married to Thomas 
M'Dougall, and having left one child, Mary 
M'I>ougall, an infant defendant. 

Mr. SuiUm Sharpe, for the infant defen- 
dant, Mary M'Dougall, contended, that on 
Mary Callow's decease, the sixth part of 
the testator's residuary estate, in which she 
had a life interest, would, under the gene- 
ral words contained in the will, be divisi- 
ble amongst her issue generally, including 
Mary M*Dougall, her grandchild; and 
cited — 

Chrutopherson v. Naylor, 1 Mer. 920. 

Waugh V. ffoHgh, 2 Myl.& K. 41 ; ^.c. 

-6 Law J. Rep. (k.s.) Chanc. 176, n. 

Humphreys v. Homes, 1 Russ. & Myl. 

699 ; s. c. 8 Law J. Rep. Chane. 16&. 

Tytherleigh v. Harbin, 6 Ska. 329 ; s. c* 

5 Jjaw J. Rep. (n.s.) Chanc 15« 

Mr. Spencer FoUett, for five of the six 
children of Mary Catlow, living at the time 
of the death of the testator. 

Mr, Reynolds, for the provisional assig- 
nee of one of the six children, who had 
taken the benefit of the Insolvent Act. 

Mr. Lojhts Lonmdes, for the plaintifib. 

His Honour said, the question was, 
whether, in the clause of reference con- 
tained in the will, the word *' issue" did 
not mean children ; and he thought it of 
necessity did, for the testator in that pare 
of the will which related to Jane Taylor's 
sixth share, clearly intended her childt^i 
only, as the issue, to take on her decease. 
His Honour was, therefore, of opiniottr 
that under the clause of reference, th« 
person who sustained the character of the 
child of a deceased child, could not taker 
and declared, that such issue only oi Mary 
Catlow took an interest in the sixth part of 
the testator's residuary estate, who could 
take in the capacity of children in the first 
instance, and that the grandchild, Mary 
M*Dougall, took no interest therein. 
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CALVERT V. SBBBON. 



M.R. 
May 26. 

fFiU — Legacy Duty, 

A testator bequeathed tofne specific chal* 
iels and a sum of £00/. to S. M; and he 
directed kis executors to invest in the funds 
9ueh a sum as would produce 2Q0L a year^ 
clear of the legacy duty and all other de* 
tkictions, which annual sum was to he paid to 
S. M, for her life, and after her decease the 
principal of the fund was bequeathed to other 
parties; and the testator directed Ins escecuiors 
to pay hie debts, ^c, and also the legacy duty 
on the speckle and pecuniary legacies, and 
yearly sum given to S. M. S, M. and ^ 
legatees in remainder were all strangers in 
blood to the testator. 

Held, that the duty payable on the legacies 
to the legatees in remainder^ as well as on 
the legacy to S, M., was to be paid out of 
the testaior^s residuary estate. 

Richard Laycock, by bis will, dated the 
10th of July ISSS, bequeathed to Sarah 
Morria, all bis household furniture, &c.| 
and also the sum of 200/., to be paid to 
her clear of legacy duty, within three 
calendar months next after his decease; 
and the testator also directed his executors, 
within three calendar ikionths after his de- 
cease, to invest in the funds in their names, 
such a sum as, when invested, the interest, 
dividends, or annual produce thereofwould 
from time to time produce the yearly sum 
of 200/., clear of the legacy duty and all 
other deductions ; and he directed his trus« 
tees to pay the annual income of this trust 
fund to such persons as Sarah Morris 
should appoint, and, in default of appoint- 
ment, to pay it to herself for her separate 
use during her life ; and after her decease, 
he bequeathed one-third of the trust fund 
to the petitioners, and the other two-thirds 
to the children of A. and B. who had not 
acquired vested interests in the fund. And 
he directed his trustees, out of the monies 
which should come to their hands by virtue 
of hit will, to pay his debts, funeral and testa- 
mentary expenses, and legacies, and also pay 
the legacy duty payable upon or in respect 
of the specific and pecuniary legacies and 
yearly sum given by his will, and bequeathed 
to or in trust for the said Sarah Morris. 

The testator died in May 1894, and 
Sarah Morris in October 1836. 
New Series, YII.— Chang. 



Sarah Morris, and the several persons to 
whom the fond was bequeathed on her 
death, were strangers in blood to the tes- 
tator, and their legacies were, therefore, all 
subject to the duty of 10/. per cent. A 
suffici^it amount of stock to meet the an- 
nuity had been ordered to be set apart, and 
a part of it had also been ordered to be 
transferred to the petitioners ; and a ques- 
tion viras now raised, whether the duty 
payable in respect of the bequest to the pe- 
titioners, was payable out of the trust fund, 
or out of the testator's residuary estate. 

ilfr. Pemberton, for the petitioners, con- 
tended, that the legacy duty was to be paid, 
when the trust fund was invested, out of 
the residue of the testator's estate ; and that 
on the death ^f Sarah Morris, the whole of 
that trust fund was bequeathed to the pe- 
titioners, and the other legatees in remain- 
der. He referred to the statute S6 Geo, S; 
c, 52. s. 12 & 13(1), 

Mr. Swanston and Mr. James Russell^ 
for the residuary legatee, insisted that the 
bequests to Sarah Morris were alone ex-^ 
empted ft'om payment of the legacy duty ; 
that the rights of the legatees ought not to 
be afi^ted by provisions introduced into an 
act of parliament, merely for the purpose 
of arranging the mode in which legacy duty 
should be paid. If the Court approved of 

(1) Section 12 enacts, ** That the duty payable 
on a legacy or residue (or part of the reeioae of 
any personal estate) given to or for the benefit of, 
or 80 that the same shall be enjoyed by different 
persons in snccession, who shall be chargeable 
with the daties hereby imposed at one and the same 
rate^ shall be charged upon and paid out of the 
legacy or residue, or part of the residue so given, 
as in the case of a legacy to one person." And 
section IS enacts, " That the duty payable on any 
legacy or residue, or pert of residue, so given to, 
or so to be enjoyed by different persons in success 
sion, upon whom the duty shsdl be chargeable at 
one and the tat^^e rate, shall be deducted and paid 
by the person having or taking the burthen of the 
execution of the will or testamentary instrument 
Under which the title thereto shall arise, upon pay- 
ment or other satisfaotion or discharge of every or 
any part of such legacy or residue, or part of resi- 
due, to any trustee or trustees, or other person or 
persons to whom the same shall be payable or paid, 
in trust or for the benefit of the persons so entitled 
thereto in succession ; and if the same shall not be 
so paid or satisfied Jto any such trustee or trustees, 
then such duty shall be deducted and paid out of 
the capital of the property so giv«n, upon receipt 
by any of the persons so entitled in succession of 
any produce of such capital, or any part thereof, 
according to the amount of the capital of which 
such produce shall be so received." 
20 
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the construction which had been put by 
the petitioners upon the statute, these le* 
gatees would be in a better position, with 
respect to the legacy duty, in consequence 
of being strangers in blood to the testator, 
than they would have been in if they had 
been related to him. 

Mr, Pembertorit in reply. 

The Master of the Rolls. — ^The tes- 
tator directed a sufficient amount of stock 
to be invested to produce a clear sum of 
200/. a year. The Court is to accomplish 
the intention of the testator. It became 
the duty of his personal representatives to 
invest out of the residue a clear sum which 
would produce 200/. a year. When that 
had been donie, Sarah Morm was to re- 
ceive the benefit of that sum for her life ; 
but in order to accomplish that purpose, 
the representative of the testator had to 
pay the full amount of the legacy duty, 
which the testator had expressly directed 
should be paid out of residuary estate. The 
question is, when this legacy duty has been 
so paid, is the residuary legatee entitled to 
call any part of it back again ? I think he 
. is not. 

Note.-^See Sanders v. Keddell, 5 Law J. Bep. 
(n.s.) Chanc. 29; and Foster v. Ley, 5 Law J. Rep. 
(N.S.) C.P. 17. 



CARTER V, GOETZ. 



M.R. \ 
June 12. / 

Demurrer — Discovery. 

A. represented to B, that he had discover- 
ed a new and valuable process, by means of 
which, a certain article could be manufac- 
tured on very advantageous terms. An- 
agreement was entered into between A, and 
B, by which it was agreed that this article 
should be manufactured on B*s premises, 
under the superintendence of A, who was to 
communicate his secret to B, and his son. B. 
filed a bill, alleging that ^several experiments 
made by A, had been unsuccessful ; that A, 
had never communicated any secret either to 
B. or his son, and charged that B. had no 
secret to disclose, and calling on him to set 
forth what his secret (if any) consisted in ; 
and praying a declaration that the agreement 
luid been obtained by fraud and misrepresent 
lation, and that it might be ordered to be de- 
livered itp to be cancelled. A, put in an an- 



swer denying the fraud and fnisrepresetUa' 
tian, and covering all the parts of the Inll 
except those which called for a disclosure of 
his secret, to which he demurred : — Held, 
that such a demurrer could not be sustained. 

Id this bill, the plaintiff, who was a wax 
and tallow chandler, alleged that he had 
been many years engaged in manufacturing 
Btearine from tallow, and other animal sub- 
stances ; but that there was no process by 
which vegetable oils could be used in this 
jhanufacture. That in 1836, the defendant 
informed the plaintiff that he had discover- 
ed a process by which he could manufac- 
ture from vegetable oils, stearine of as good 
a quality as had heretofore been obtained 
from animal substances. That in Decem- 
ber 1836, an agreement was entered into 
between the plaintiff and the defendant, 
by which it was agreed, that the defendant 
should manufacture stearine from vegetable 
oils on the plaintiffs premises, and the ex- 
pense of such manufacture, and the quan- 
tity to be produced, were minutely speci- 
fied ; and if the plaintiff was not satisfied 
with the process, he was to be at liberty 
to determine the agreement by the 1st of 
February 1837, but if it was not determin- 
ed at that time, it was to continue for seven 
years. l*he process which the defendant 
had discovered, was to be communicated 
to the plaintiff and his son, and none of 
the parties were to divulge it to any other 
persons. By a memorandum indorsed on 
this agreement, the defendant was allowed 
to communicate his secret to two other 
persons therein named, on paying to the 
plaintiff one-half the pecuniary considera- 
tion he received for his. communication. 
Some specimens of the stearine obtained by 
the defendant's secret process, were pro- 
duced by the defendant, and given into 
the possession of the plaintiff's solicitors. 
The bill then alleged, that the defendant 
made several experiments in the manufac- 
tory of the plaintiff, but that they had all 
failed; that he bad never communicated 
any secret either to the plaintiff or his son; 
and charged that the defendant had not 
any secret to communicate, and had not 
discovered any process for the manufacture 
of stearine, which had not been known be- 
fore, and called on the defendant to set 
forth what secret (if any) he had discover- 
ed. The bill stated, that the agreement 
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had not been determined on the Ist of 
February, because the defendant had been 
prevented by illness from attending to the 
manufactory during a great part of the 
preceding month, and the plaintiff was 
anxious to give him every opportunity of 
trying his process. The bill prayed that it 
« might be declared that the agreement had 
been obtained by the defendant by fraud 
and misrepresentation* and that it might 
be deli/ered up to be cancelled ; and that 
the defendant might be restrained from 
prosecuting an action which he had broiight 
against the plaintiff in the Exchequer, for 
breach of the agreement. 

The defendant put in a demurrer and 
answer, answering all such parts of the bill 
as did not require a disclosure of his alleg- 
ed secret, but demurring to all such parts 
as could not be answered without divulging 
what the secret consisted in. 

Mr. Kindersley and Mr. James Russell^ 
in support of the demurrer, contended, 
that the defendant was not bound to an- 
swer those interrogatories which would 
have the effect of making his discovery 
known to everybody, and thus deprive him 
of the benefit of his ingenuity. The bill 
might be held on the hearing to be altO" 
gether groundless ; and what redress could 
then be given to the defendant for the in- 
jury he would have sustained if he were 
compelled to answer these questions? 
Even a representation of a fictitious agree* 
ment might enable a man to obtain a dis- 
covery of a secret — Yovattv, Winyard(\\ 

Mr, Pemberton and Mr. Piggott, contrik. 
— The only defence in such a case as the 
present, is a plea ; a demurrer cannot be 
sustained. The bill alleges that the de- 
fendant has no secret and asks a discovery. 
The defendant demurs, thereby .admitting 
that he has no secret, or otherwise assum- 
ing that his answer in which he insists he 
has a secret, must be true, and thus con- 
cluding the question merely by his own 
oath. Nor could the defendant, even in 
that case, have any such benefit from his 
answer, as he contends for, as the only 
purpose for which an answer can be read 
on the argument of a demurrer, is to en- 
able the Court to see whether the demurrer 
is overruled by it or not. But indepen- 

(1) 1 Jac & Walk. 394. 



dently of the form of pleading, the justice 
of the case requires that these interrogato- 
ries should be answered. 
Mr, Kindersley^ in reply. 

The Master of the Rolls [afler stat- 
ing the allegations and the object of the 
bill]. — The defendant has put in a de- 
murrer and answer ; he has demurred to 
so much of the discovery sought by the 
bill, as would lead to the disclosure of his 
secret, but he has answered to all the rest 
of the discovery, and has not demurred to 
any part of the relief. He insists, that by 
his agreement with the plaintiff, he is hot 
bound to make the disclosure, but the 
plaintiff repudiates that agreement, and 
seeks to set it aside for fraud, on the ground, 
that the representation made by the defen- 
dant, that he had such a secret as he al- * 
leged, was untrue. If the only means by 
which he can prove fraud, is by requiring 
a disclosure of the secret, I think he is en- 
titled to such a disclosure. The validity 
of the agreement can only be determined 
by what is called the secret, and on that 
question, the oath of the defendant, that 
there is a secret, cannot be conclusive. 
There must be a mode of affording relief 
and finding out what the case really is. If 
a man makes a discovery, he may, if he 
pleases, keep it secret; if he chooses to 
disclose it, he may still have the benefit of 
it by means of a patent; but he cannot 
enter into an agreement on the representa- 
tion that he has a secret, without subject- 
ing himself in case of dispute to an inquiry 
whether there was such a secret or hot. 
This defence could not be sustained, even 
if it were brought forward in a proper 
form. The demurrer and answer have 
been framed to protect him from discovery 5 
but if the law would so protect him in any 
case, the defence could not be in this form. 
The bill states that there was not any 
secret ; the defence insists that there was ; 
but this defence is made, not by way of 
plea, but by demurrer to part of the bill, 
and answer to the other part. The de- 
fendant demurs to the discovery, without 
demurring to the relief ; he demurs, not to 
the thing required, but to the means by 
which it is to be obtained. 

Demurrer overruled* 
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CRACKLOW V, NORIE. 



M.R. 
July 7. 

WiU — Power of Appointment — Construe' 
tion, 

A testatrix, after devising real estate to 
her three sisters for their Uves, and the life of 
the survivor, Erected that the surviving sister 
should divide and devise the estate among 
such of the testatrix's nieces and other reki' 
tions, particularly female, as should be un- 
providedfor at the decease of the surviving 
sister, in such shares as she should think ft. 
The surviving sister, after reciting this 
power y directed her executor to sell the estate, 
and divide the proceeds among her nieces, 
who should be living at her death, in equal 
shares. These nieces were, at the death of 
the surviving sister, the sole next-of-kin if 
. the first testatrix. 

Held, that either under the appointment 
cofOained in the last will, or as next^-of-kin 
of the first testatrix, the nieces were entitled 
to the estate in question, 

Mary Pennell, by ber wiU, made in 
1799,ai^er thereby devising her real estates 
to her three sisters, Sarah, the wife of Sa* 
mael Arnold, Mehe table Carter, and Caro* 
line Carter, for their lives, and the life of 
the sarvivor, and after charging her estates 
with two annuities, which were to com* 
mence on the decease of the survivor of 
the three sisters, — continued as follows : 

** I will and direct my surviving sister 
to divide and devise the same estate, with 
the appurtenances, unto and amongst such 
of m^ nieces and other relations, particu- 
larly female, as shall be unprovided for at 
the time of the decease of such my last 
surviving sister, in such shares and pro- 
portions as she, in the goodness of her 
heart, shall think fit." 

The testatrix died shortly afterwards. 
Sarah Arnold survived her two listers, and 
by her will, made in 182d, after reciting 
the preceding extract from the will of 
Mary Pennell, proceeded in the following 
language : — 

*' I now, therefore, in pursuance of such 
power, direct that my aforesaid estate 
»hall, as soon as conveniently may be after 
my decease, be, by my executor hereinafter 
named, sold and absolutely disposed of by 
public auction, and after the completion 



of such sde, and fully discharging aU ex- 
penses which shall be incurred and ex- 
pended in and about such sale, I hereby 
direct my said executor to pay and divide 
the residue of the money to be produced 
by s«ch sale, to my nieoes who shall be 
respectively living at my decease, equally 
share Mid share alike." 

Sarah Arnold died in 1SS7, leavoig five 
nieces surviving, who were at that time 
the sole next-of-kin of Mary Peaaellt but 
there were grand-nephews and grand* 
nieces of M. Pennell, living at that time. 
A sixth niece was living at the death of 
M. Pennell, but died in the liftthne of S. 
Arnold. 

A question having been raised as to the 
validity of the appointment made by Sarah 
Arnold, this suit was instituted by three 
of her nieces against the other two nieces, 
and the heirs-at-law of Mary Pennell, to 
have the rights of the parties under the 
two wills ascertained. One of the nieces 
received 60/. a year under the will of Sarah 
Arnold, but they were all otherwise un« 
provided for. 

In support of the appointment, it was 
insisted, that a direction to an executor 
to sell real estate, and divide the proceeds, 
was a good execution of a power of 
appointing that estate — Kenworthy v. Bate 
(1). That the word " relations" in such 
eases as the present, was held to mean such 
relations only as would be entitled under 
the Statute of Distribution in case of in* 
testacy ; and besides this, that the words 
in which the power was given, would au- 
thorize. Sarah Arnold to make a selection 
among the class of persona pointed out by 
the will-- 

Burleigh v. Pearson^ 1 Ves. 281. 
1 Sug. Pom, 565, et seq. 
1 Roper on Leg. 92, et seq. 
Cole V. Wade, 16 Ves. 27. 

On the other side, it was contended that 
the exercise of the power ought to have 
extended to other relations besides nieces, 
and was therefore bad ; and, that the de- 
scription in the will of Mary Pennell, of 
the persons who were intended by her to 
be the objects of her bounty, was too 
vague to have the effect of disinheriting 
Uie heir«at-law. 

(1) 6 Ve».793. 
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Mr. PemberUm, Mr. Tresiaoe, Mr. 7*tn- 
ney, Mr. Skirrow, Mr. Girdlestanef Mr. W. 
C. L. Keene^ and Mr. LewiSf appeared for 
the different parties. 

The Mastbr of tHB Rolls, [after stat* 
ing the two wilk,] said, — That if the will 
of Sarah Arnold operated as a valid ap- 
pointment, her five nieces were, of coarse, 
entitled to the property in question. But 
if the power had not been well executed, 
the question arose, who were then entitled 
to the estate t The expression in the will, 
of ''relations unprovided for," was too 
ambiguous for the Court to take notice of; 
and the only inquiry the Court would 
make, was, who were the persons whom 
the Court was accustomed to regard as 
being intended by ''relations"? namely^ 
who were the next-of-kin? and, as it hap- 
pened that the five nieces were the sole 
next«>of-k]n, they must in one way or other 
be entitled to the testatrix's estate. 



M.R. 1 THB MABQUIS OF TITCBVIBLO 
July 19, 13. / V. HOBNCASTtE. 

JVill — Construction — Gift of Monies and 
Effects. 

^ giftf ^ a willf of " monies and ^ecls^** 
held^ under particular drcumstanoest siffiei^ 
eni |0 pass real estaies. 

William Marson, by his will, dated the 
15th of May 1827, after directing his debu 
to be paid, and giving his household fur« 
niture, books, &c., to his brother *J<^ 
Marson, and bequeathing several legacies, 
and giving to Ruth Chambers an annuity 
of 10/. per annum "during her life, pay- 
able half-yearly out of my real and per* 
sonal estate ; but this my executors, herein- 
after mentioned, will contrive"— -continued 
as follows ^— " All the rest, residue, and 
remainder of my goods and chattels, 
personal estate and effects of what nature 
or kind soever, I give and bequeath to— 
(trustees), upon trust, that they, my said 
trustees, do and shall, as conveniently as 
may be after ray decease, take an inventory 
of all my effects, goods and chattels, of 
whatsoever nature they may be, but not to 
dispose of or sell any part of the same, not 



even the books, until the death of my 
brother, then the whole of the effects, &c« 
to be sold, and the money arising there* 
from to be considered as the property of 
the noble person hereinafter bequeadied 
to. And further, I will and direct that no 
nart of the real property I have, houses, 
land, &c., shall be disposed of at my death, 
and that all monies I have in the funds 
shall remain undisturbed, except what may 
be wanting to pay the different legacies by 
me bequeathed. And I further will, that 
the monies I have lent on bonds, mort* 
gages, &c, shall be so continued, unless 
on fiiilure of payment of interest, and if 
thus called in, or the borrower wishes to 
pay in the principal and interest, then the 
money so received by the trustees to be 
immediatdy purchased into the Si. per 
cent, reduced annuities, there to remain 
till after the demise of my dear brother, 
save and except what may be wanted to 

pay the different legacies 

And it is my will and determination that 
my dear brother shall have the whole of 
the profits arising from my estate, as rents, 
interest, dividends, &c., as they arise, for 
his maintenance (subject nevertheless to 
the kind and benevolent controul and ma-« 
nagement of the trustees by me in this will 
appointed^ and to have the entire use of 
the furniture, &c., in short, everything. • 
• • And I further will and cUrect, that 
my said trustees, on the demise of my 
brother, shall stand seised and possessed 
of such monies and effects, upon trust, to 
pay the same to the Most Noble the Mar« 
quia of Titchfield, for his own and entire 
use, in gratitude, on my part, for his noble 
fether's condescension, patronage, and sup- 
port of me, and with the persuasion that 
his Lordship inherits the good principles 
of his noble parent; and I have no relation 
that I know of entided to a single sixpence 
from me; in short, I do not know that I 
have a relation living, unless Mr. Marson 
my brother's widow, and she has plenty 
from the family; his Lordship wiU not, 
therefore, I trust, hesitate in accepting the 
property remaining after my brother's de- 
cease." 

The testator's brother, and also Ruth 
Chambers, having died in his lifetime, he 
made an alteration in the sentence of the 
will, which is last mentioned, by striking- 
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out the word " brother's," and wrote over 
the word •* brother's," " William Marson, 
18d5, W. M." The testator also struck 
out the name of one of the persons whom 
he appointed a trustee wherever it oc- 
curred in the will, and made an interlinea- 
tion after the direction to the trustees to 
stand possessed of his money, &c., to the 
following effect: — "But if his Lordship 
should not survive me, then the whole of 
such monies and effects, &c. to be paid to 
Mrs. Denison, daughter of the Duke of 
Portland, who married Mr. Denison, of 
Ossington, or her Ladyship's heirs. May 
1885, W. M." And also another inter- 
lineation, ** I mean, that the Honourable 
Marquis of Titchfield shall receive all I 
die worth afler the funeral expenses, &c. 
are paid ; but if his Lordship survives not 
me, then I bequeath all that I remain worth 
to Mrs. Denison, daughter to the Duke of 
Portland, and wife to Mr. Denison, of 
Ossington. W. M. May 1835." " I wish 
a copy of this will to be laid before the 
Marquis of Titchfield as soon as may be 
afler my decease. Wm.M." He also made 
various other erasures and interlineations 
in his will, by some of which he struck 
out some of the legacies given thereby, 
and gave some other legacies, but all such 
other erasures and alterations related ex- 
clusively to the legacies, and to the names 
and descriptions of legatees and other per- 
sons in the said will named. 

The testator died in September 1885, 
leaving John Birch, one of the defendants, 
his heir-at-law, and heir according to the 
custom of the manors in which the testator 
had copyhold lands. 

The will was proved, with the interli- 
neations and erasures, in the Prerogative 
Courts of Canterbury and York. 

The present bill prayed, that the will 
might be established, and that the plaintiff 
might be declared to be entitled to the 
residue of the testator's real and personal 
estate. 

Mr, Petnberton, Mr. Turner, and Mr. 
Denison, appeared for the plaintiff. 

Mr, Barber for the executors ; and — 

Mr, Kindersley and Mr, Chandless for 
the heir-at-law. 

The following cases were cited : — 
Doe d. Chillcoit v. While, I East, 88. 
Doe d. Tqfield v. Tojield, 11 East, U6. 



Doe d. Andrew v. LainMury, 1 1 East, 

1^90. 
Doe A. fVallY. Langlands, 14 East, 870. 
Jongsma v. Jongima, 1 Cox, 862. 
Hogan V. Jackson, Cowp. 299. 
JVilce V. mice, 7 Bing. 664 ; s. c. 5 

M. & P. 682 ; 9 Law J. Rep. C.P. 

197. 
Doe d. Penwarden v. Gilbert, 8 Brod. 

& Bing. 85 ; 8. c. 6 Moo. 268. 
Doe d. Hick v. Dring, 2 Mau. & S« 448. 

The Master of the Rolls. — ^There is 
certainly sufficient ambiguity in the lan- 
guage of this will, but I think the Court 
may still be able to make out the testator's 
intention. 

The rule in the interpretation of wills is, 
that we must not look at distinct parts, but 
at th^ whole instrument, which will enable 
us to collect the intention of the testator. 
The heir-at-law of a testator is not to be 
disappointed unless you find in the will 
express words, or collect by necessary 
implication, that the testator intended the 
estate to go to somebody else. I think 
cases have been cited to a greater extent 
than was necessary. There is often more 
difficulty in understanding the cases cited, 
than the will which is before the Court. 
AfVer all that is done, you must look at the 
word§ contained in the instrument itself to 
come to a proper decision. 

This testator appears to have made his 
own will, and to have been very ignorant 
of the technical meaning of the words 
which he used. A great deal might be 
said as to the meaning of the word '' ef- 
fects." It was understood by Lord Mans- 
field to be equivalent to property or worldly 
substance. It has been certainly consi* 
dered, that its primary interpretation is to 
be confined to personal estate only, and 
that unless it is connected with some other 
words, it will not comprise real estate. I 
do not mean to express any opinion of my 
own on that subject. I am not aware that 
the word ** effects" may not be as appli- 
cable to real estate as to personalty, but I 
do not think it necessary to give any de- 
cision on such a point. Let us consider 
what appears to have been the meaning 
and intention of this testator. He intended 
his brother to have the prior use for his 
life of such of his property as remained 
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after paying what debts he might owe, and 
after the death of his brother, he did not 
intend any relation of his to have anything. 
Has he effected that object? First of all 
he says— [reads the direction for payment 
of debts] ; he subjects all his property to 
the -payment of his debts, then he makes 
some bequests, and continues, " I give to 
Ruth Chambers an annuity of 10/. per 
annum during her life, payable half-yearly 
out of my real and personal estate, but 
this my executors, hereinafter mentioned, 
will contrive," that is, they are to contrive 
to do this out of the real or personal estate, 
therefore they are to have some estate, 
which will enable them to do that. He 
then, after giving some mourning to his 
servants, proceeds thus : — " And as to all 
the rest," &c. Then he goes on to direct 
what was to be done with all that part of his 
property which produced income. He gives 
a special direction, that that part of the pro- 
perty which is producing income, shall not 
be sold, apparently shewing that this was 
what he intended to be done for the benefit 
of his brother, that it was in a state in which 
he wished it to be for the benefit of his 
brother, and therefore that it should remain 
so. Then he expressly notices that of which 
his brother has the income, and which is 
to be subject to the controul of the trustees. 
It must therefore be held, that he intended 
to give all his estate, of what nature or 
kind soever, to his trustees, for the benefit 
of his brother for life. Then, on the death 
of his brother, there is a direction that all 
shall be converted into money; and then 
directs that the trustees shall stand seised 
for the benefit of the Marquis of Titchfield ; 
then he goes on to state, that he has no 
relations of his own, and says, " I trust, 
therefore, that his Lordship will not hesi- 
tate in accepting the property which may 
remain after my brother's decease." If it 
had been merely *' the property," it might 
be said to be the property before men- 
tioned, but he says the property remaining 
at his brother's decease. It is not neces- 
sary to give to that the import of a new 
devise, but it explains the expressions 
which were used before. I do think there 
is sufficient in this will to pass the real 
estate to the plaintifi*. 
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SPBNCER AND E. WARD V, 
THE LONDON AND BIRMING- 
HAM RAILWAY COMPANY.* 

Injunction — Demurrer — Railway. 

Where an injury is done to the public 
generally by a nuisance, and to persons indir 
viduaUy, the latter may maintain a bill, with- 
out making the Attorney General a party 
thereto* 

The Court wilU m some cases, by means 
of an injunction in a negative form, compel 
parties who have begun to take away the 
rights of others, in some measure to restore 
them before the hearing of the cause* 

The 3 Will. 4. c. 36, and 5 & 6 Will. 4. 
c. 5%, authorized the construction of the 
above railway; and by the 67th section of 
the former act, it was provided, that in all 
cases where in the exercise of the powers 
thereby granted, any part of any carriage or 
horse road, either public or private, should 
be found necessary to be cut through, 
raised, sunk, taken, or so much injured 
as to be impassable or inconvenient for 
passengers or carriages, or the persona 
entitled to the use thereof the said com- 
pany shall, at their own expense, before 
any sucli road should be so cut through, 
raised, sunk, taken, or injured, as afore- 
said, cause another good and sufficient 
road, as the case may require, to be set 
out and made instead thereof, as conve- 
nient for passengers and carriages as the 
said road so to be cut through, raised, 
sunk, taken, or injured, as aforesaid, or as 
near thereto as may be. It appeared that 
the railway passed under a street leading 
out of the Hampstead-road, called Granby- 
street, and by the 55th section of the act, 
above referred to, the company were requir- 
ed to erect a good and substantial brick 
bridge over the railway, in such street, so 
as to leave such street of its present width 
and uninterrupted. 

The plaintiff Ward was the owner of a 
coach-house and stables situate in Granby 
Mews, for all the residue of a term of 
ninety-seven years; and the other plaintiff, 
Spencer, a stable-keeper, held these pre- 

• This, and lome of the following ctses, properlj 
belong to the Reports of preceding years, but were 
unavoidably omitted. 
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misM of Ward, as his tenant from year to 
yean 

The biU stated, that in April 1886, the 
London and Birmingham Railway Com- 
pany began to construct their railroad 
under Granby-street, and that about the 
1st of June 1886, they completely cut 
through and across the whole of Granby- 
street, and entirely stopped up the carriage 
and horse road through it ; and the only 
means of communication or access left for 
carriaffes and horses from Granby-street 
to the Hampstead-road, was by means of a 
very circuitous and dangerous unpaved 
road called Harrington^treet. 

tn consequence of the inconvenience 
and injury stated by the bill to have been 
sustained by the plaintiff Spencer, from 
the want of proper communication between 
his mews and the high road, this bill was 
filed by him and his landlord, which, after 
stating the above circumstances, stated, 
that in consequence of the direct com* 
munication between the Hampstead-road 
and G^anby Mews being stopped up, the 
plaintiff John Spencer had lost nearly the 
whole of his said business. The bill also 
stated, that the defendants began to cut 
through Granby-street aforesaid, without 
any previous notice or warning of their 
intention so to do, and that tlM plaintiff 
John Spencer's servants, on returning home 
at night, being unaware of the said opera* 
tion, and there being no fence or lantern 
set up by the said company, his coach and 
horses were overturned in the said cutting, 
and very considerably injured, so as that 
the plaintiff John Spencer had been obliged 
to lay out and expend considerable aums 
of money in repairing the damage thereby 
occasioned to him and his said coach and 
horses. The bill prayed a declaration, 
that the defendanto were' bound, before 
the said horse and carriage road was cot 
through, to have caused another good and 
sufficient road to be made instead thereof, 
as convenient for passengers and carriages 
as the said road so cut through, or as 
near thereto as might be, or were bound to 
have led one-half or other sufficient pro- 
portion of the said road not cut through, 
so as that the whole of the ^id horse and 
carriage road along the said street, should 
not be stopped up at the same time ; and 
that t)iey were bound to make good the loss 



sustained by the platntiflfs, and especially 
by the plaintiff John Spencer, by their neg- 
lecting so to do; and that the said London 
and Birmingham Railway Company might 
be decreed to make a proper road or 
communication for horses and carriages, 
and passengers, along Granby-streef, so 
as that convenient access through the 
said street, for horses, carriages, and pas- 
sengers into the Hampstead-road, might 
be made or left; and that an account 
might be taken, under the direction of the 
Court, of all sums of money which the 
plaintiff John Spencer had been obliged 
to lay out and expend, by reason of the 
said street having been cut through, as 
aforesaid, and of M loss and damages sus- 
tained by the plaintiffs, by reason of the 
cutting through and stopping up of the 
said horse and carriage road, and that the 
defendants might be decreed to pay to 
the plaintiffs the amount which should be 
found due to them respectively, on taking 
the said account ; and also might be de- 
creed to pay the plaintiffs their full costs 
of this suit, and in the meantime, diat the 
London and Birmingham Railway Com- 
pany, their servants, and agents, might be 
retrained by the order and injunction of 
this Court, from cutting through or injur* 
ing, and from continuing to cut through, 
stop up, and injure tlie said horse and car- 
riage road leading through Granby-street 
aforesaid, to the Hampstead-road. 

To this bill, the defendants demurred, 
*' because the said bill did not contain suf- 
ficient matter of equity, whereupon the 
Court could ground any decree in favour 
of the said plaintiffs against the defendants." 

Mr, Wigram and Mr, Booth, in support 
of the demurrer, objected, that the suit 
ought to have been by an information at the 
suit of the Attorney General, or, at least, he 
ought to have been a party defendant: they 
contended, that there had been no inlrii^e- 
ment of a private right, but (if any) a pub- 
lic injury, which was the subject of an in- 
dictment at law, or an information at the 
suit of the Attorney General. In Bainet v. 
Baker {\), Lord Hardwicke, on a motion 
being made for an injunction to restrain 
the building of a small-pox hospital, drew 
the distinction between a public and a pri- 

(1) Ambl. 158. 
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▼ate nuisance: *' nuisance ad vicinetum" 
said his Lordship, ** is a public nuisance. 
Bills of this sort are founded on being a 
nuisance at common law. If a public nui- 
sance, it should be an information in the 
naine of the Attorney General ; and then it 
would be for his consideration, whether he 
would file such an information or not ; and 
that was the case for stopping a way be<- 
hind the Exchange in the city." Lord Re- 
desdale, in his 7'reatise, p. 1 4*4, takes the 
same view : he says, " Upon the same prin-^ 
ciple, (fo restrain litigation,) the courts of 
equity seem to have interfered in cases as 
well of private as public nuisance ; in the 
first, at tlie suit of the party injured; in 
the second, at the suit of the Attorney 
General." That, if such were not the law 
of the Court, then every individual in the 
kingdom might file a separate bill for the 
same object, where a public injury had 
been committed. That as far as the bill 
sought compensation, the proper remedy 
was by an action at law ; besides which, 
one of the pUintifTs had no interest in the 
damages to the coach, &c., and this portion 
of Che bill was demnrrable for the mis- 
joinder of the plaintiflls. 

JIfr. Knightf Mr, Jacobs and Mr. Stuart, 
contrd, contended, that the demurrer to the 
whole bill could not be supported, as the 
plaintiffs were clearly entitled to some part 
of the relief asked by the bill. That the 
act of parliament formed a contract be- 
tween the company and the public, which 
the former were bound most strictly to 
perform — Blakemore v. Glamorganshire 
Canal Company (2), and that they had no 
right to touch the old road, until a conve- 
nient temporary road had been made; and, 
to compel this, and to this extent at least, 
the plaintiffs would be entitled to a decree. 
That even if this were a public nuisance, 
and the Attorney General were entitled to 
come here by information, yet this was a 
privilege of the Attorney General, and not 
a restriction of the rights of the individuals 
who had been injured ; otherwise a party 
might be without remedy, if the Attorney 
General refused to file such an information. 
In the case of The City of London v. Bolt 
(8), an injunction was granted to restrain 

(t) 1 MyL & K. J6S ; t. c. 2 Law J. Rep. (n.8.) 
Chanc. 95. 

(3) 5 Ves. 128. 

Nfiw Series, VII.— Cuanc. 



an admitted public nuisance, at the suit, not 
of the Attorney General, but of the corpo- 
ration of London. In this case, an injury 
had been done to an individual, for which, 
if he had been the only sufferer, he was 
clearly entitled to relief in this court. 
Could this right be destroyed because the 
public also suffered? — Duke of Grafton v. 
Hintard{4i). 

The Vice Chancellor. — The question 
is, whether, independently of acquiescence, 
the bill is not so framed that some relief 
can be granted. In equity, the species of 
injunction which Lord Eldon in some in- 
stances has granted, in restraining persons 
from allowing a thing to continue, which 
had the efiect of making them take some 
active measures, has been recognized by 
the Court ; and I do not Bee why, if that 
species of injunction is ever granted, it 
should not be granted in the present case, 
and why it should not be to prevent the 
company from continuing the excavation, 
and making it greater. The latter part 
of the injunction, restraining the widen- 
ing, is quite of the common sort; but, so 
far as it seeks to prevent them from per- 
mitting it to remain as it is, it is of the nega- 
tive kind : but, still it was adopted by Lord 
Eldon in some cases (5). Inhere has been 
done to the inhabitants of Granby Mews a 
di6ferent injury from that whicli has been 
done to His Majesty's other subjects. If 
the cutting were very ,much widened j all 
egress would be stopped. If the inhabn 
tants of Granby Mews generally, have 
access to the road only by means of this 
street, and some person were to build a wall 
across the neck of this narrow isthmus, 
which enables them to get into the wider 
world, the inhabitants would have quite a 
different interest from the rest of the 
world, and might bring a bill. The ques- 
tion is, whether there has not been aome 
sfftecies of mischief done or intended to be 
done in respect of which the inhabitants of 
Granby-street have a right to file a bill. I 
cannot but think, that they have ; and one 
thing appears pretty plain, that if instead 
of filing a bill, Mr. Spencer had brought 

(4) Cited by J^rd Eldon in 18 Ves. 219; alc. 
Bluut's AmbL 1.59, note. 

(5) See 10 Ves. 193 ; 4 Sim. 16 ; 4 Law J. Rep. 
(N.S.) Cfaauc. 18 ; and 1 Myl. & K. 154, 46$. 
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an action on the case, he might have reco* 
vered for consequential damages, lliose 
inhabitants who are interested in the tene- 
ments of Granby Mews, have a special 
right to a bill against the company, inde- 
pendently of the public right. 

Demurrer overruled. 

Aug. 4. — The demurrer being overruled, 
the plaintilTnow moved for an injunction: 
the allegations of the bill were supported 
by affidavit. 

Mr. Knight, Mr. Jacob, and Mr. Stttari^ 
in support of the motion. 

Mr. fVigram and Mr. Booth, contrl. 

The defence set up by the defendants 
was, that it was impracticable to construct 
the tunnel under Granby- street, so as to 
leave open one-half, or any other propor- 
tion of the said street as a thoroughfare 
for carriages and horses, because, in con- 
sequence of there being only a depth of 
three feet between the crown of the arch of 
the proposed tunnel, and the surface of the 
street, it had been found necessary to con- 
-struct the loof of the tunnel with cast-iron 
'beams, and the railway crossing the street 
diagonally, it was impossible to lay such 
-beams, unless the whole width of the street 
was cot through at the same time. That 
it would not have been possible before 
cutting through or stopping Granby^street, 
to have set out and laid, instead thereof, 
another good and sufficient road, with a 
direct access for horses and carrragea into 
the Hampstead-road, as convenient to 
passengers and carriages as the road 
through the street so cut through, unless 
all the houses on the south side of Granby- 
street had been pulled down and removed: 
the affidavits went on to explain the 
difficulty which existed in making a tem- 
porary bridge, and that the tunnel must 
be completed almost as soon as a new tem- 
1>orary bridge ; and that any interruption 
m the excavation at Granby^street at the 
present time, would be attended with great 
danger to the adjoining houses, in conse- 
quence of the insecure state of the soil 
through which the excavation was then 
being made, it being necessary to prop up 
every part as the workmen proceeded ; and 
the delay of a few hours might have the 
effect of occasioning a slip of the earth into 
the cutting, and probably destroy some of 



the adjoining buildings ; and if continued 
for many days, would certainly destroy 
those portions of the side walls of the tun- 
nel, which were then in progress. It was 
also attempted to make out a case of ac- 
quiescence on the part of one of the plain- 
tiffs ; and it was objected, that this Court 
never interfered by injunction to compel a 
party to do a positive act, but only to re- 
strain one — Btakemore v. The Glamorgan- 
shire Canal Company (6). 

The Vice Chamcbllor. — It strikes me 
really that upon the true conttruction of 
the 67th section, it does not lie in the 
mouth of the Birmingham Railway Com* 
pany to say, that they can neither nake a 
temporary road in the line of Granby -street, 
nor make a circuitous road ; and it seems 
to me to be quite plain, that the road by 
Harrington-street to the Hampstead-road, 
cannot be held to be so convenient as 
may be; and it is obvious, that if these 
parties meant to go from the mouth of 
Granb Mmews towards Momington Cres* 
cent, it is impossible to say, that it is as 
convenient as might be to go round by 
Harrington-street, and it seems to me 
(he proper substitute would be something 
t>f a line in tlie direction of the line marked 
A A and B in the map. 

[The dt^fendants* counsel stated, tbat this 
could not be effected under the acts.] 

Then it comes to this, if the act was so 
constructed, as that there could be no sub- 
stitution for Granby-street, in its original 
state, except by making a temporary bridge 
ovt-r the line of the tunnel in the direction 
of Granby- street, that must be made. Now, 
the company can never be allowed to say, 
that they are physically unable to do that, 
which by their act #f parliainent is con- 
templated, and by them was admitted to 
•be physically possible; beeause, the act 
of parliament, which is the bargain be- 
tween the railway company and the pub- 
lic, has by its terms made it incumbent 
on the company, if they made the 
tunnel through Granby- street, to make 
•in the first instance a temporary road in 
the line of Granby •street; since they 
themselves tell me, they have no power lo 



(6) And seeTavlort7.Davi8,4LawJ.Rep. (N.S.) 
ChaQc. 18. 
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make this circuitous road, (for I was not 
aware what were the powers given with 
respect to purchasing adjacent land). I take 
it therefore, that the company were abso- 
lutely bound in the first instance to make 
that temporary road in the line of Granby- 
street. Now in point of fact, the company, 
by their own voluntary act, without at* 
tempting to make a temporary road, thought 
proper to make the excavation in the line 
of Granby-street. Well, then it is said, 
that there has been such an acquiescence 
on tlie part of 3pencer, that prevents him 
from having any relief; but it is quite 
plain by the letter of the ftUh of June, 
that notice w^ given to the company 
that Spencer would not waive his right to 
the carriage-road ; and then the cpmpany 
in spite of that, chose to go on, and by 
going on, they have made an excavation 
entirely across Granby-street; and what is 
now said, is, that it is extremely difficult to 
make a temporary road in Granby-street, 
having regard to the fact, that they have 
already made part of the tunnel. Now, the 
answer given to that is this, if according to 
ibeir construction of the act of parliament, 
no substituted road could have been origin 
Jially made by them, but in the direction of 
Granby-street, they have been the voluntary 
authors of all the difficulty that now exists, 
which, after all, is one of expense only ; 
but the question is, whether a large opu- 
lent company, such as the present one, is 
at liberty to commence operations, which 
completely block up such a passage as 
existed in Granby-street, without first 
providing a substitute ; and I cannot but 
think it of great importance, that matters 
of this kind should be treated by couru of 
justice according to the strict r^le of right 
between the parties; because, although this 
may be insignificant if passed over, yet the 
company will in future have nothing to do, 
but with the greatest alertness, to efifectthat 
which will produce the most irreparable 
mischief, and then say, you ought not now 
to interfere with our works. I cannot but 
myself thuik, that this would in efiect, be 
closing the courts of justice to complaints 
made against such a comiuny as this, who 
in a very few hours may do great mischief, 
and when it is done, they may say, it has 
been so done as to prevent their then giving 
that measure of justice to the parties in- 



jured, which they ought to have ; and it 
does appear to me, notwithstanding what 
my Lorcl Brougham has said in Blakemore 
V. the Glamorganshire Canal Company ^ it 
is competent for this Court, bv means of 
pronouncing an injunction in the negative 
form, to compel parties, who have begun 
by violent attempts to take away the rights 
of others, in some measure to restore them* 

The efifect will be, that the company will 
be put to more expense than they other- 
wise would ; but I cannot help that ; it is 
their own voluntary act that has brought 
this mischief upon them. Therefore it ap- 
pears to me, that the plaintiffs are at liberty 
to take an injunction in that form which 
will restrain the company from using the 
tunnel as it is, until they have made that 
temporary road, which by the act of parlia- 
ment they are bound to make. 

[Some discussion here took place as t<i 
the form of the injunction, and his Honour 
proceeded :] 

So far as the tunnel has been made, that 
is quite anotlier point ; but it appears tp 
tne, the latter part of the injunction will 
virtually have the efiect of compelling tlie 
company to make a passable road in the 
direction of Granby-street. 

The defendants appealed from the de- 
cision ; and afler the case had been opened 
before the Lord Chancellor, it stood over, 
and was compromised. 



•} 



PBAROB a. VINCBVT. 



M.R. 

July ftb 

1886. 

Will — Devue — Construction. 

• Under a devise (in effect) to A. for life% 
with remainder to such qf the testator* s rela^ 
tions as A, should appoint^ and in defauUf 
to the testator's nearest relation: — Held, 
that A. being the nearest relation, could take 
under the ultimate limitation* 

This case is reported in 3 Law J. Rep. 
(n.s.) Chanc. 187 ; s. c. 2 Law J. Rep. 
(v.s.)£xch. \95f where the facts and argu- 
ments will be found stated. The question 
turned upon the construction of the will 
of Richard Pearce. Sir John Leach sent 
a case for the opinion of the Court of Ex- 
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chequer, but being dissatisfied with the 
certificate, he sent the case for the opinion 
of the Court of Common Pleas, who decid- 
ed in conformity with the opinion of the 
Court of Exchequer (1). The cause now 
came on upon the certificate of the Court 
of Common Pleas, which was as follows : — 

"This case has been argued before us 
by counsel, and we have considered the 
same ; and assuming Zachary Pearce, the 
testator's brother, to have died without 
issue in the testator's h'fetime, we think, 
that under the circumstances above stated, 
Thomas Pearce took an estate in fee under 
the ultimate limitation contained in the 
will of the testator. In consequence of 
our answer to the first question, it becomes 
unnecessary to answer the second." . 

ilfr, Wright and Mr. Rogers, for the 
plaintiff, argued as before, that Thomas 
Pearce took a life estate only. 

Mr. Pemberton, Mr. Preston^ and Mr. 
Kindersleyt control, argued, that in the 
events that had happened, he took an estate 
in fee simple. 

Mr, Girdlestone^ Mr. Montague, and 
ilfr. Beavan, for other parties. 

Lord Langdale. — I have no doubt in 
this case, the point being, what is the in* 
tention to be collected from the whole will, 
consistent with the usual rules of con* 
struction? There having been opposite 
opinions expressed by Sir John Leach and 
the two courts of common law, I am placed 
in an embarrassing position to decide be- 
tween them, but not having any such doubt 
as to render it necessary to subject the 
matter to further investigation, I will not 
delay the decision of the question, which 
is, whether Thomas Pearce, being the te- 
nant for life, and also filling the character 
of the person unnamed, to whom the tes- 
tator has given the estate in certain events, 
is to be excluded from taking under 
the description in the other part of the 
will ? There is an express gift to Thomas 
Pearce for life ; and then — [His Lordship 
read the will], — The words, ** living at my 
decease,** are confined to this, to the gift, in 
default of any person being appointed by 
deed or will ; or being adopted, and not 
living at the death of Thomas Pearce. 

(1) 2 Bing. N.C. 328 ; s. c. 5 Law J. Rep. (n.s.) 
C,P. 82. 



It is clear that there was a vested iq- 
terest to the person who should answer 
the description at the time of the death of 
the testator, but who might be removed 
by the adoption or appointment of Thomas 
Pearce. An interest being g^ven to take 
effect at the death of the testator, and it 
happening that Thomas Pearce, the devi- 
see for life, answered that description, does 
it therefore follow, because he is the same 
person who takes for life, that he is to be 
excluded ? It is argued, that the restraint 
on him, as tenant for life, is inconsistent 
with the intention that he should have the 
absolute estate; and so it is. The testator 
could not have it in his contemplation to 
give the property absolutely to Thomas 
Pearce, but he meant to give it to some 
person to be ascertained afterwards. The 
intention does not apply to Thomas in this 
case; he did not intend him* as tenant for 
life, to take under the ultimate limitation, 
but he intended tliat the person who might 
answer the particular description should 
take, and Thomas Pearce happens to be 
that person. It therefore does appear to 
me, that, on the true construction of the 
will, I'homas Pearce, because he answered 
the description, became entitled to the pro- 
perty under the ultimate limitation. 



5. j 



PEABSS V. HEWITT. 



V.C 

July 
1835 

Demurrer — Mullifarlousness — Mortgage 
— Pleading. 

A 9mi for the redemption of a mortgage, 
which also prays for the administration of 
the estate of the party deceived, who was m* 
terested in the equity of redemption^ is mhI- 
iifarious. 

The right if a party interested in theper^ 
sonal estate of a testator, to sue a debtor to 
the estate in a case of collusion between 
him and tJie personal representative, ext^ds 
as far as is necessary to obtain payment if 
the debt, and no farther. 

This case came before the Court upon 
demurrer to the whole bill. The state- 
ments and allegations were extremely long 
and complicated ; but it is sufficient, for the 
purpose of explaining the poin) decided. 



Digitized by 



Google 



TllINITY TERM, 1888. 



2187 



to state the result at which the Court ar« 
rivecl, as to the effect of the several state- 
ments. 

It appeared that Thomas H. Parker, 
who was seised of certain plantations in 
Jamaica, had chared them first with a 
sum of 40,000/. for the benefit of his son 
Henry Parker and others, aftid which was 
secured by a term of 500 years, vested in 
trustees, and afterwards with other sums 
for the benefit of his second wife, and the 
children of his second marriage. He ex- 
ecuted also to 'Timperon a charge on the 
estates, for monies advanced to him by the 
defendant Timperon, whom, together with 
his partner Dobeson, he appointed con- 
signees of the produce of the plantations. 

Thomas H. Parker died, and his eldest 
son Henry Parker, being interested in the 
40,000/. and in the equity of redemption of 
the estates, aflerwards died. The plaintiffs, 
who were parties claiming under his will, 
and interested in his real and personal 
estate, filed this bill against the trustees 
and executors of the will of Henry Parker, 
the trustees of the term of 500 yrars, the 
trustees, executors, and annuitants under 
the will of Thomas H. Parker, the widow 
and children by the second marriage of 
Thomas H. Parker, and against Timperon 
and his partner. The bill prayed for an 
account of all the charges and incum« 
brances on the estates, and of the principal 
and interest due thereon, and that their 
priorities might be ascertained, and for an 
account of the estates, liable to pay such 
charges and incumbrances, and the rents, 
profits, and produce thereof, and by whom 
such rents, &c. had been received, and 
which was due in respect thereof, and 
whether any of such charges and incum* 
brances had been satisfied, and particularly 
that an account might be taken of the 
rents, profits, and produce of the Chester- 
field estate, which had been, or ought to 
have been, received by the trustees of the 
term of 500 years, and of the balance due 
from them in respect thereof; and that they 
might be directed to pay such balance as 
the Court should direct ; and that an ac- 
count might be taken of the consignments, 
produce, and profits of the estates, which 
had been, or might have been, received 
by the defendants Palmer (one of the 
trustees and executors of Thomas's will^^. 



Timperon, and Dobeson, and that Tim- 
. peron might set off the amount thereof 
against the principal and interest due on 
his securities; and that the amounts re- 
maining due on the said several charges 
and incumbrances, including what was due 
in respect of the 40,000/., might be raised 
and paid, and that for that purpose the 
estates might be sold if necessary; and that 
upon the amount due in respect of the 
40,000/. and interest being raised, Bul- 
lock (who was interested therein as mort- 
gagee of a part thereof) and Timperon 
might be paid thereout the sums due on 
their mortgages, affecting the 40,000/. ; and . 
that the rights and interests of the plain- 
tiffs in the said estates and premises might 
be ascertained and secured, the plaintiffs 
offering to redeem such of the charges and 
incumbrances on the estates, as in the 
judgment of the Court they ought to re- 
deem ; and that such (if any) of the defen- 
dants, as in the judgment of the Court 
ought to* redeem the plaintiffs, might re- 
deem them, or be foreclosed; and for a 
receiver. 

It will be observed, that the bill did not, 
in terms, pray for the administration of the 
estate of Henry Parker; the Court, how- 
ever, thought that, upon the fair con- 
struction of the whole bill, it must be 
taken to be a bill which sought a declara- 
tion of the rights and interests of the 
plaintiffs in the real estates, and a general 
administration of the personal esute of 
Henry Parker. 

The defendant Timperon demurred to 
this bill for multifariousness. 

Mr, Knight and Mr. Teed, in support 
of the demurrer, cited — 

Salvidge v. Hyde, Jac. 151. 

Mole V. Smith, ibid. 490. 
Mr. Temple and Mr. Girdlestme, jun.^ 
in support o^ the bill, cited — 

Newland v. Champion, 1 Ves. 105. 

Alsager v. Rowley, 6 Ves. 748. 

Doran v. Simpson, 4 Ves. 651. 

The Vice Chancellor. — In this case 
the question is, whether the bill is or is 
not multifarious. Mr. Timperon stands 
in the character of mortgagee ; and although 
there is some difficulty in tracing his dif- 
ferent interests, yet he holds the character 
of mortgagee, and from having received 
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the produce of the estates, he may be con- 
sidered as a mortgagee in possession. 

The bill is Bled by devisees and legatees 
wider the will of Henry Parker, who de- 
rived his title under Thomas John Parker, 
who created the incumbrances; and the 
bill, aAer stating the will of Henry Parker, 
and the circumstances regarding the pro* 
bate of it, and the incumbrances created 
by Thomas John Parker, then states-*^ 
[His Honour went through the allegations 
and the prayer of the bill, from which he 
drew the following conclusion:] — From 
these passages it appears to me, that there 
is sufRcient on the face of the bill to shew 
that it was the intention of the plaintiffs 
(although the bill has been very cautiously 
framed), not only that there should be a 
declaration of the rights and interests of 
the plaintiffs in the real estates, but also 
an administration of the personal estate of 
Henry Parker ; for I cannot see why such 
care should be taken to state the probate, 
and the situation of the assets, both real 
and personal, except to give the plaintiffs 
the benefit of whatever personal estate 
there might be, in order that Timperon 
might be paid, what, if anything, might be 
due to him. 

I think that, upon the fair construction 
of the whole bill, it must be taken to be a 
bill which seeks a general administration 
of the personal estate, and a declaration of 
the rights of the parties, which would be 
unnecessary for the purpose for which 
alone a bill can be filed against Timperon, 
namely, for the redemption of his mort- 
gage ; and the question is, whether he has 
not a right to object to the bill for multi- 
fariousness. If he is never to be freed 
from this suit until the accounts of the 
personal estate have been taken, he will 
not be placed in the situation in which he 
ought to be, because he has a right to have 
the account of his principal and interest 
taken at once, and a day fixed either for 
payment of it or for a foreclosure, and not 
to await the result of taking the accounts 
of the personal estate, and other matters 
in which he is not at all interested. 

The case of Doran v. Simpson has been 
referred to, as shewing that a party inter- 
ested in the personal estate of a testator 
has a right to sue a debtor to the estate, 
•where . there is collusion between him and 



the personal representative ; but the right 
to sue extends as far as is neeessary to 
obtain payment of the debt, and no farther. 

I remember another case which was 
much discussed at the time, namely, BuT" 
roughs V. Elton ( I ). In that case, a person 
who was a creditor to J. Weston, filed a 
bill praying for a receiver, and that the 
personal estate might be collected and the 
debts paid; and a decree having been 
made, he filed a supplemental bill against 
Elton, stating the appointment of a re- 
ceiver, and the decree, and certain circum- 
stances to shew that there was an interest 
available to the payment of the debts, by 
reason of an agreement that had been ea« 
tered into between Weston and Elton; 
the supplemental bill sought to give effect 
to that agreement, in order that the plain- 
tiff and die other creditors of the testator 
might have the benefit of it; it was 
very much discussed in that ease, whether 
a creditor could file such a bill ; and Lord 
Eldon said, *'The point as to the judgment 
creditor, as far as respects the real estate, 
must be maintained upon this, thai the 
heir will not stir; and if the creditor cannot 
proceed, the property cannot be amenable 
to the debts. In that state, generally 
speaking, a creditor ought to be permitted 
to sue." That is, he may sue to the ex** 
tent to which it is necessary that he should 
sue, for realizing the debt, in order that it 
may be made available for the payment of 
what is due to himself and the other erer 
ditors of the testator, because the hand 
which ought to receive the debt, will not 
be stretched out to receive it. 

Those cases, however, differ from the 
present, for there the sole object was to 
recover the* debt ; but this bill not only 
seeks to redeem Timperon, (to which pur<» 
pose it ought to have been confined so far 
as he is concerned,) but relates to a variety 
of other matters in which he has no inter-* 
est, and therefore the cases cited have no 
analogy to the present. 

I am of opinion, that this bill is multi- 
farious, because it seeks something to be 
done with which the mortgagee has no 
concern ; and it would be a grievous hard-* 
ship upon him, if be were to be kept be- 
fore the Court until the various objects to 

(1) 11 Ves. 29. 
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which this bill relates had been accom- 
plnhed. 

The demurrer must therefore be allowed, 
with liberty for the plaintiffs, if they think 
right, to amend on payment of all the 
coati* 



■:\ 



Jk7M^^^^^<^^^ 



ADAMS 0. FISHER. 



M.R. 

March \% 

June 15, 

Solicitor and Client — Production of Pa- 
per*-Praclice. "^ 

A^ and other partiet entitled to the estate 
of a testator, executed a fomer of attorney to 
B, to collect and manage the estate : B. em^ 
ployed C\ ae solicitor for that purpose, who 
receioed the assets, and paid over the balance 
io Bf after deducting the amount of his bills 
of costs, wJuch were not taxed. A, filed a bill 
against A* and B. for an account, and the 
delivery up of the documents relating to the 
teeteUur's estate: — Held, that A* was not en- 
titled to the production of documents relating 
to the testator's estate, admitted by C. to be 
M his postession» 

The admission by a defendant of the pos' 
seeuon of documents relating to the matters 
in the bill mentioned, is not of itaelf suffix 
dent to entitle the plaivtiff to a production, 
when the defendant denies the right of the 
plaintiff. Tlie Court will, in iuch case, judge 
from the whole answer, whether they ought 
to be produced. 

A document, which .is described in the 
schedule to an answer, does not, consequently, 
form a part of the anewerfor the purpose of 
production- 

This bill was originally filed against Mr. 
Fisher, a solicitor, alone, alleging that the 
plaintiff* being entitled to the residuary 
estate of John CoUinridge, had empl»yed 
the defendant as his attorney and solicitor 
to get in and manage the esute of the tes* 
tator: it stated, that the defendant had 
received divers monies in the course of 
such employment, and that he had in his 
possession title-deeds and papers, relating 
to the testator's affairs; and it prayed for an 
account of the monies received, and for the 
delivery up of the documents. 

The defendant Fisiier, by his answer, ad- 
mitted the receipt of the assets of the testa- 



tor, but denied thatheliad been employed as ' 
the solicitor or attorney of the plaintiff*: he 
stated, that the plaintiff*, and other parties 
interested, had executed a power of attor- 
ney, by which they had appointed a Mr. 
Pinckard, their attorney, to get in the estate 
of the testator, and to appoint an attorney 
or substitute under him for that purpose. 
That Mr. Pinckard had retained the defen-> 
dant as solicitor in the matters of the estate, 
and the defendant, having received the as- 
sets of the testator to the amount of G72/., 
had paid over the balance, after deducting 
660/.^ the amount of his bills of costs, to 
Pinckard, and obtained a receipt from 
Pinckard for the same, thereby expressly 
^admitting the amount of the balance. He 
admitted, that the bills of costs had never 
been taxed, and that he had in his posses* 
sion divers documents relating to the tes- 
tator's estate and aff*airs, and relating to 
the matters in the bill mentioned, a list of 
which was set forth in the schedule : he, 
however, denied the plaintiff^'s right to call 
for their production. 

On the 4Ui of December 1885, the plain- 
tiff* moved for the production of these do- 
ctiments, but the motion was refused, with 
eosts. The plaintiff' then amended his bill, 
and he made the representative of Pinckard 
(who was dead) defendant thereto, still in- 
sisting, tliat Fisher had been employed as 
the plain tiff ''s attorney, and charging various 
frauds and collusion between Pinckard and 
Fisher, which, however, were denied by 
the answer : the amended bill stated as a 
fact, the execution of the warrant of attor- 
ney to Pinckard. The further answer of 
Fisher denied the alleged fraud, apd again 
insisted, that he was the attorney of Pinck«> 
ard, and not of the plaintiff*, and, conse- 
quently, not bound to produce the docu- 
mentoailmitted to be in his possession. The 
representatives of Pinckard admitted the 
possession of some other papers. 

Mr. O, Anderdon moved, as against both 
defendants, for the production for the usual 
purposes, of the documents in their pos- 
session. 

Mr. Pemberton and Mr. Bagshawe, 
contra. 

The Master of the Rolls ordered the 
production of the documents in the pos- 
session of the representatives of Pinckard, 



Digitized by 



Google 



290 



CASES IN CHANCERY 



with die exception of one, and he refused 
the motion as regarded Fisher, with coau. 

From this decision, as far as it regarded 
the documents in the possession of Fisher, 
the plaintiff appealed. 

Mr, O. ^nderdon, for the appellant. — 
The objection raised in the court below to 
the production of the papers, &c., in the 
possession of Mr. Fisher, was this, that 
there was no privity between him and the 
plaintiff, and chat he had, improperly, been 
made a party. But, in cases of fraud, a soli* 
citor may be made a party. Fenmick v. Reid 
( I ) is a sufficient authority for making an.at- 
torney a party on the ground of his posses* 
sion of his client's documents. Lord Eldon, 
though he considers it not to be the ordinary 
practice, admits, that <* there may be a special 
case, in which such a proceeding would be 
necessary, in order that an attorney and 
his client might not be allowed by collusion 
to fence off a just demand ;" and, in the 
same case. Lord Eldon considered the 
admission of the attorney of the possession 
of the client's papers, was the same as 
the admission of the client himself; and 
that, if the client could be called on to pro- 
duce, the Court would direct the solicitor 
to produce them. Even assuming then, that 
Fisher was the solicitor of Pinckard, and 
not of Adams, he is on this authority 
bound to produce. But Fisher was, in 
fiu!t, the solicitor of the plaintiff, for he 
admits he acted for Pinckard, the mere 
attorney of the plaintiff, and that he bad 
notice of that fact; he has received the 
monies of the plaintiff, and retained the 
greater portion for his bills of costs, which 
he admits have never been taxed. The 
plaintiff, who is the principal, is clearly 
entitled to have these bills taxed, and the 
balance ascertained, and for this purpose 
the documents must be produced. It is not 
necessary to shew that the plaintiff will be 
ultimately entitled to relief. In Evans v. 
Jtichard(2% a production was ordered, 
although the Court had previously decided, 
that the contract, which was the foun- 
dation of the suit, was illegal, and not enti- 
tled to the aid of the Court; and so in the 
HighwaymaiCi case, in the Exchequer. 

(1) Mer.lU. 
(S) 1 Swaoit. 8. 



Again, the documents in the schedule '^ are, 
by reference, incorporated in the answer, 
and become part of it" — Evanu v. Richard. 
The plaintiff, therefore, is entitled to see 
the whole of the answer, and, therefore, the 
whole of the documents. It is quite enough 
that the defendant admits he has iu his 
possession documents relating to the mat- 
ters in question: that admission being 
made, the plaintiff is entitled, as of right, 
to their production. 

[The Lord Cii ai^ cellor. — How far then 
do you push that principle? You must 
surely shew some connexion between the 
plaintiff and defendant. Suppose a person 
were to 61e a bill, claiming to be a legatee 
or creditor, and the defendant, by his an- 
swer, were to deny all ground on wiiicfa 
he came before the Court; as if he were to 
sayf you are not a legatee or creditor, but 
a mere stranger, can it be said, that the 
plaintiff would be then entitled to see all 
the title deeds and documents in the de- 
fendant's possession, relating to the testa- 
tor's estate ?] 

The plaintiff would be entitled to see 
every doo4iment which he could use at the 
hearing. He would be entitled to every 
thing which tended to prove his title; and, 
it is not enough for the defendant by his 
jinawer to deny that the documents tend to 
prove the plaintiff s case : that was done 
in the case of Hardnian v. Ellatnes{S)^^ 
decision, it is true, which has been disap- 
proved of by the profession ; but in that 
case, the production was ordered. 

Mr. Bagthawe^ for Fisher, was not called 
on to address the Court. 

The Lord Chancellor. — If I rightly 
understand the facts, there can be no doubt 
in this case. The defendant Fisher, a soli- 
citor, was employed by Pinckard : he may 
have known, and it is stated he muat 
have known, that Pinckard, in the transac- 
tion with regard to the property, which 
was the subject of the employment of 
Fisher, was acting under a power of attor- 
ney from Adams ; I assume the retainer was 
from Pinckard, who was employed to settle 
accounts, &c. Adams says, ** I am the cesUd 
que tru$t, and I have a right to an account 

(3) t M. & K. 745 ; s. c. 4 Law J. Rep. (n .s.) 
Chano. 131. 
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of the ti'usl;" and certainlj, if PinckArd 
has paid anj auma improperly, Adama 
willy as of courae, be entiUed to have back 
the money so improperly paid. The bill 
is filed by the cestui que truei againat the 
truatee and the solicitor, and claims are 
made againat Fisher, on the allegation, 
that he has received too much on account 
of his bills of costs: Fisher, by his anawer, 
deniea all connexion with Adams, and saya, 
that he acted for Pinckard, and that he has 
nothing to do with Adams : he denies all 
connexion and privity with Adams. The 
question is» whether in this state of the 
pleadings, Adams is entitled to call upon 
Fisher to produce all the documents in his 
possession, relating to this matter. This 
led me to ask the counsel for the plaintiff 
how Ikr he carried the principle, and he 
restricted it within the proper limit, and 
admitted, that as to any document not 
necessary to make out the plaintiff's title, 
he is not entitled to a production ; then what 
is necessary to make out the plaintiff's 
title ? The production of the bills of costs 
cannot surely -make out the plaintiff's right 
to have the bills taxed. Two oaaes were 
relied on*^fir8t« Unmeorih v. Woodcock: 
in this case it is obvious the pleading 
did ahew a title to the production. The 
Vice Chaneellmr said, "The plaintiff 
might compel the defendant to set out the 
contents of the book in his answer ;" he 
aasumed that fact, and when he had arriv- 
ed at that conclusion, it was of course to 
order the productton. The facts of the 
case are not stated, but if the Vice Chan-^ 
eellor deduced such a conclusion from 
tliem, as that which I have stated, the plain* 
tiff was entitled, of course, to the produce 
tion of the documents. The next case was 
Ecamy. Rickard^ where the aok queatkm itt 
the cause was, the illegality of trading with 
an alien enemy ; there was no queMion as to 
the title, for the plaintiff and defendant 
were partners, and both therefore had an 
interest in the documents; there was no 
question as to thia; they belonged to both* 
'J*he legidity of the adventure coming be- 
fore the Court, on a motion to dissolve an 
tn|unction, the Court said it was not legal. 
An order was afterwards made for the 
production of ceruin letters and documenta 
referred to in the answer, and the defendant 
sought to get rid of the order, by stating the 
New Series, VII.— Chanc. 



illegality of the adventure ; but there being 
no question as to the interest, Lord Eldon 
said, the plaintiff might amend his bill, by 
omitting the allegation, from which the ille- 
gality of the contract appeared, and the ad- 
mission of possession remaining in the an- 
awer, would entitle him to the production 
of the papers. This case cannot therefore 
avail to establish the proposition now con- 
tended for. It is said, there is an authority 
for making a solicitor a defendant to a suit, 
because he has documents in his posses- 
sion ; and Fcmciek v. Reid is cited for that 
purpose: there the marginal note is, the 
** attorney suifmitting to produce title deeds 
of his client," may be called on to produce 
them, if the principal himself could have 
been called upon so to do; and Lord Eldon 
aaid he would not say how far the executor 
of the attorney can insist on the objection 
to produce, becauee he had submitted to pnn 
duce. Lord Eldon's observations on the 
propriety of making solicitors parties, are 
as guarded as one might expect from Lord 
Eldon : he says, *' This is the first case i 
recollect in which an attorney has been 
made a party to such a bill. The practice 
is certainly quite unusual." He afterwards 
aaid, " Generally speaking, and primd 
fBtcie^ it is certainly not necessary to make 
an attorney a party to a bill, seeking a dis-* 
covery and production of the title deeds, 
merely because he has them in his custody, 
because the possession of the attorney ii 
the possession of the cHent ; but cases may 
arise to render such a proceeding advis- 
able, as if he withholds the deeds in his 
possession, and will not deliver them to 
his client on his applying for them. In 
the present case, it is from the admissions 
in Reid's ansiter, that it must be seen 
whether or not it is right to order the pro- 
duction of these papers by Clavering." 
The solicitor, therefofe> not objecting to 
the production, and not disputing the plain- 
tiff^'s title. Lord Eldon said, '* I will look 
if the co-defendant is liable to produce 
them, and for that purpose I shall consider 
them in the possession of the party, and 
not of the attorney." None of these cases, 
therefore, support the proposition con- 
tended for. 

As to Hardman v. Ellamee^ I was sur- 
prised to hear that it was thought a new 
deciaioB ; it was by no means a new deoi- 
2Q 
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sioh, but rested on former cases. The 
defendant put his defence on part of a 
document ; the plaintiff was held entitled 
to see it, because the defendant chose to 
make it part of his answer, and referred to 
it as part of bis defence ; the plaintiff was 
entitled to see that the written document 
referred to was not misrepresented. 

It is quite a mistake to say, that every 
document in the schedule is part of the 
answer ; the plaintiff does not ask by his 
bill, that the defendant may set forth the 
documents themselves, but only a schedule 
of them ; and the schedule of them is part 
of the answer. A plaintiff could not object 
that a party had only set out a schedule of 
the documents, and for this reason, because 
the plaintiff had not asked for more; and it 
does not follow, that because a party sets 
out a list of documents, he is therefore 
bound to set forth their contents. When 
a defendant does all that is required of 
him, and sets out a schedule, and accom- 
panfes it by a statement, shewing that the 
plaintiff has no interest in the documents, 
it is a case for the Court to determine, from 
the whole of the answer, whether there is 
sufficient title shewn for the production. 
Here all title is denied : the case as it stands 
upon the admissions in the answer, 1 am 
of opinion, would exclude the plaintiff 
from a right to institute this suit against 
Fisher ; and I cannot, in such a state of 
the record, make an order for production. 
The motion must be 

Refused, mth C0st», 
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URCH t7. WALKER. 



Trustee — Accepidnce of Trust, 

A testator bequeathed ^ ,\00L to two trus- 
tees upon certain trusts; and he also he^ 
queathed to the same trustees a house held 
under a bishop's lease, upon trust to pay 
the rents, S^c, to his wife for life, and after 
her decease, to apply the rents, 8^c, in the 
maintenance of Z, till he attained twenty- 
one, when the trustees were to convey the 
property to him absolutely. Z. attained 
twenty-one in the lifetime of the tesiaior*s 



widow, and on her deeekse a deed was eX' 
ecuied by the trustees, which recked the wUl^ 
and that it had become unnecessary for the 
trustees to act in the trusts thereof, and that, 
in fact, they never intermeddled therein ; 
and the trustees then released the property to 
Z, who, by another deed, gave them a gene- 
rai release : — Held, that the deed esceeuted by 
the trustees amounted to an acceptance b^ 
them of the trusts cf the will, and imposed 
on them the duty of seeing that the trusts cf 
the 1,1 OOi. were duly performed. 

John Frankling, by his will, dated in 
1818, amongst other bequests, bequeathed 
to Robert Blackburrow and Edward Wood, 
a sum of 1,100/., upon trust to place the 
same out at interest, for the benefit of his 
daughter, Mary Urch, (the plaintiff,) for 
her life, and after her decease for the be- 
nefit of her children : and the testator ap* 
pointed his wife Ann Frankling, his sole 
executrix. 

The testator also devised the hoase in 
which he lived, and which was held under 
a bishop's lease, to Blackburrow and Wood, 
upon trnst for the testator's widow during 
her life, and after her decease, upon trust 
to apply the rents, &c. for the maintenance 
of J. F. Hewett, until he attained twenty- 
one, when the testator directed his trustees 
to convey the said premises to Hewett 
absolutely. 

The testator died in 1818, and hts will 
was proved by his widow, who employed 
Walker, the first-named defendant, as her 
solicitor and agent, respecting the testator's 
affairs. No sum of 1,100/. was ever in- 
vested in pursuance of the direction of the 
testator's will; and on the plaintiff, Mary 
Urch, making application oceasitfnally to 
Blackburrow, in consequence of the interest 
on this sum not being duly paid to her, he 
replied, that he would see Walker on the 
subject, and take care that the same was 
paid to her. 

Ann FranTcling died in 1820, having ap- 
pointed Walker and another person her 
executors, but her will was proved by 
Walker only. 

A commission of bankrupt issued against 
Walker in 18:^0, and the present suit was 
instituted for the purpose of having a sum 
of 1,100/. invested as directed by the first* 
mentioned will, and asked a declarationj 
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that Blackburrow might be declared per- 
scmally liable to make good that sum. 

In order to shew that Blackbarrow had 
aeled in the tripets of John FVankling*s 
will, so far as to have rendered himself 
liable for the 1,100/., it was stated, that 
on the death of Frankling, he assisted in 
making an inventory of his effects ; but the 
act which was chie% relied qp, was the 
execution of the following deed :*— 

By an lodenture, bearing date the 18th of 
May 1822, and made between Blackburrow 
and Wood, of the one part, and John Frank- 
ling Hewett, of the other part, after reciting 
the bequest in trust for Hewett ; and also 
reciting the death of the testator's widow, 
and 4;hat the said Hewett attained the age 
of twenty*one years in her lifetime, wher^ 
U became wmeceseary for Blackburrow and 
Wood to ad m the trusts declared by the 
said wiU, and^ infact^ they never hU^rmed^ 
died tbereWi but inasmuch as the legal es- 
tate in the said messuage and lands was 
atill outstanding in them, by virtue of the 
said recited Will, they had consented, at the 
Tcquest of Hewett, to convey such estate 
to him in manner thereinafter mentioned, — 
it was witnessed, that in pursuance and 
performance of the said agreement, and o/* 
the trusts so reposed in the trustees^ for con- 
veying the said messuage, &c. unto the said 
Hewett and his heirs as aforesaid, and for 
the nominal consideration therein mention- 
edy Blackburrow and Wood did, and each 
of them did grant and release unto Hewett, 
all that the said messuage, &c. given and 
devised unto Blackburrow and Wood, upon 
trust as aforesaid. 

By a deed-poll, also dated in May 1822, 
Hewett executed to Blackburrow and Wood 
a general release. 

Blackburrow denied by his answer that 
be had ever acted as trustee. 

Upon tlie cause coming on before the 
Vice Chancellor, His Honour decided that 
Blackburrow must be considered to have 
accepted the trusts of the will ; and order- 
ed a reference to the Master to inquire 
whether Blackburrow might, but for his 
wilful default or neglect, have received the 
']»100/. bequeathed for the beneBt of the 
plaintiff and her children. 

From this decision, Blackburrow ap- 
pealed. 



Mr. Temple and Mr, Purvis^ for the ap- 
pellant, insisted that no acts of his amount* 
ed to an acceptance of the trusts of the 
will: that he had given some assistance 
and advice to the widow of the testator, as 
a friend of the family, and that his execu- 
tion of the deed of 1822 was merely a 
matter of form, and that deed expressly 
recited, that he had never intermeddled in 
the trusts. 

Mr. Jacob and Mr. Girdlestone, contrii, 
contended, that the deed of 1822 was not 
executed with a view of disclaiming the 
trusts, but of acting in pursuance of them; 
its object was to convey a legal estate, 
which they were only empowered to convey 
by having accepted the trusts — Talbot v. 
Earl Radnor (1), Crewe v. Dicken (2). In 
•Nklosan v. fFordsnorth (8), the trustee 
disclaimed. 

June 9. — The Lord ClaAMCBiiLOR. — This 
is an appeal from a decree of the Vice 
Chancellor's, by which he declared that 
the defendant, the appellant, had accepted 
the trusts of the will of John Frankling 
the testator, and ordered it to be referred 
to the Master to take accounts of the 
estate received by the executrix, and then 
referred it to the Master to inquire, whe- 
ther the defendant might, but for his wilful 
default, have received the sum of 1,1 OOi. 
It was argued, that there was no case made 
against this defendant, and therefore the 
bill ought to be dismissed, inasmuch aa, 
although he was appointed trustee of the 
1,100/., he had never accepted the trusts; 
that the testator's money was lost by other 
parties, with whom Blackburrow bad no 
connexion, and therefore he was not liable. 
There was one piece of evidence on which 
the plaintiff relied, which was, that Black- 
burrow had executed a deed with respect 
to other leasehold property, of which he 
was appointed trustee under the will. That 
property was bequeathed to him in trust 
for a person on attaining twenty-one, and the 
deed which he executed was an assignment 
of that leasehold. He and another person, 
named Wood, were appointed trustees, and 
the deed contained this recital — [His 

(1) 3 Myl. & K. 252. 

(«) 4 Ves. 97. 

(3) S Swanst. 365 vand8ee4 Jarmaa's Byth. 70. 
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Lordship read the recitiA, which baa been 
already set forth]. 

The question waSf whether the e&eoution 
of that deed was not in itself an acceptance 
of the trust. In the first placci it would 
be a gross deceit on the parties, were it not 
an acceptance of the trust, because it was 
to give effect to the bequest. If the trustees ^ 
never accepted the trust, which is the poaiv 
tion assumed by the defendant^ they had 
no legal estate, and had no power to do 
what they professed to do. There was » 
case referred to, of Crewe v, Dicken ; in 
that case, there being more than one trus^ 
tee under the will, one party was desirou$ 
of throwing off from himself the liability of 
the trusteeship, and executed a release to 
the other trustee. It was decided, by 
Lord Loughborough, that it was an ac- 
ceptance of the trusts ; the deed couU only 
operate upon that construction, because it 
was an assumption of the interest. In Nklo^ 
4on V. WoTdif9CTihy Lord Eldon comments oi 
that, and questions the soundness of the 
decision; but the ground on which Lord 
Eldon gave his decision, leares the ques* 
lion on the present deed untouched. True 
it is, tliat the object of the trustee was not 
to accept, but to disclaim the trusts ; it was 
an untechnical attempt to get rid of the 
trusteeship; and it was insisted, that it 
would be making the merits of the case 
yield to technical reasoning to aay, that 
such a deed operated aa an acceptance of 
the trusts^ The obvious meaning was, ** I 
disclaim the estate, but inasmuch aa the 
law may have thrown it on me against my 
will, I will give it back to those who are 
willing to receive it.** True, the right and 
proper form was not adopted for that pur* 
pose; the party is not repudiating tlie 
interest given him by the will, but is acting 
under the will, by executing a conveyance 
to the party who was intended originally 
to take, not directly, but through the me* 
dium of trustees. Is there anything to 
shew an intention in this deed to repudiate 
the trust ? It recites thst the estate was 
vested in him, and that he, in pursuance 
of the trusts, executed that deed : so far 
from repudiating the trusts, he states that 
the estate is vested in him, and deals with 
it for the purpose for which it was vested 
in him by the testator. Then it is said, 



that there is a ife^ital thai he has not vi^ 
termc^dled therewith ; there is no reciftal 
that ha did not intermeddle therewith, 
because be did not adopt the trust, but 
because the iruats detevmined on 4he de* 
visee attaining twenty-one before the death 
of the tenant for li&, and it thereby be* 
eame unnecessary for them to act in the 
trosta of the will. So £ur therefore from 
this instrument shewing an intention of 
repudiating the trusts, it was acting in ac- 
cordajMe with theos, and was an assiunp- 
tion of the property vested in them under 
the will. They are dealing with it as the 
testator directed them to do. It is to be 
observed, that in Nidaum v. Wordtmtrtk 
there is no decision on this question. It 
appears^ that from the ^pe which that 
btll asauned, it was impoaaible to give a 
decision on that point. The bill waa filed 
by a purchaser, contending, that the ven- 
dor had no title« because one of the trus* 
tees refused to join m a conveyance. The 
question was, whether the other trustees 
4id or did not take the estate under the 
will. The object of the parties vaa to 
obuin a declaration of the Court, that 
there was a clear title ; the decree, howr 
ever, was taken by oonsent, and there was 
no decision of the Court on the point. I 
am not called on to give any opimon on 
that matter, and I leave it as it is. It k 
perfectly consistent with everything which 
Lord Eldon says, that the party in this 
case should be held to have accepted the 
trusts. I think it is impossible to raise 
any doubt. I think it is obvious, that the 
Vice Chancellor did not intend to carry 
this case any further than the authorities 
warrant ; because he directs^His Lord* 
ship read the Vice Chancellor's order of 
reference].— The case is certainly not yet 
ripe for deciding as to the liability of the 
defendant ; but it is ripe for the purpose 
of deciding that he is, in the character of 
trustee, affected by the trusts of the wilL 
There is enough to shew, that this msy 
probably be a case, in which the tenant for 
life cannot claim against this defendant for 
any breach of trust ; and I do not doubt 
it was the Vice Chancellor's intention to 
have all that brought out on the report. 
I will not alter the substance of tlie decree 
or the meaning of it, as pronounced by the 
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Vice Chancellor :' I will me^dy vary ft io 
fiir M to direiet, tbtt if it shall appear that 
there were assets of the testator sufficient 
for the investment of tlie 1,100/., but that 
the same are not now forthcoming; the 
Master shall state what has become there* 
a£t and why tlie said 1,100/. was not in<- 
vested. 



R. ^ 



BBWftTT V. MAP OACEa. 



M.R 

Jwiy 
Aug. 

Power — Appointment — Husband and 
Wife — Grandchildren, 

An apprintmeni 0/ ner$ondUy^ m truH 
for the Jmsbm^dt 4^ an obfed tfa pomer^ who 
mu not htnudf an obfeet of such power^ 
held a ooM appointment ; but an apmokamem 
«e sitfA inubmid of a $hare ofihefund^ after 
dodueting tker^nm a debt due from hian to 
tke donee of tk$ paver, mas held vaBdy except 
Of to the dxrectwn to dednct eniy. 

J power to appoints among ehiidren^ 
** nAfoct to euck reguiaikms and dkectunUf 
w^h regard to the eettlmg the eharee, in 
truetfor their separate fias, and wkk^ vnder^ 
and subject to such powers^ promsoes, condi* 
tsanSf and other restrictions and Umitatsons 
oner (svck Umitatians oner being for the be* 
9^ ff eome or one ofihem^*) does not au* 
ikarine an appoiniment to grandchildren, 

A widow, having a power of appointing 
a frmd amongst her ehUdrent by her wSl 
appointed shares to certain of her children 
for HfCf with remainder to their children; 
and in qase any of the children died in her 
Ufttwne^ she gave the share to his or her 
issne ; and tn case there should be no issne^ the 
earvisors of her own Mldren were to take : 
-^Held^ that the appointment to the grands 
children was void ; but that the alternative 
gyi aver to the surviving chOdrent in case 
any died in the testatrix's Itfetkne without 
I valid. 



In this case, by an indenture, bearing 
date tlie drd of March 1799, certain funds 
were vested in trustees, upon trust, for 
Jane Webb, widow, and her assigns for life, 
and from and immediately after her de- 
cease, upon this farther trust, that the 
truatees, should pay and transfer the same 
funds 1!ianto, between, and amongst Richard 



Wehb. Elizabeth Webb, and 7aae Webb 
^he daughter, Ann Fletcher, Mary Webbv 
and Fanny Webb, at such time and times, 
and in such parts, shares, and proportiona, 
•ad manners, and subject to such regulations 
and dhrectumSf with regard to the settling 
the shares of the said Ellaabeth Webb, Jane 
Webb the daughter, Ann Fletcher, Mary 
Webb, and Fanny Webb, or die share of 
imy of them, in trust for their respective 
•eparate use, independently of their re* 
apective husbanda, and with, under, and 
subject to such powers, provisoes, condi- 
tions, aad other restrictions and limita«> 
tions over (such limitations over being for 
the benefit of some or one of them), and 
with or without power of revocation and 
new appointment, aa the said Jane Webb, 
the widow, at any tkne or times, by any 
deed or deeds, writing or writings, to be 
by her sealed and delivered in the pre- 
sence of and to be attested by two or more 
eredible witnesaes, or by her last will and 
testaaoent in writing, or any codicil thereto^ 
io be by her signed and published in die 
{Mrescnce of the same number of witnesses, 
should direct, limit, appoint, or give and 
bequeath the same; and in default of any 
audi direction, limitation, appointment, or 
giA or bequest, and as to such part and so 
much of the said moiety, whereof no soefa 
direetion, limitation, or appointment should 
be made as aforesaid, in trust, that the 
trustees should pay and transfer the same 
trtist funds, or so much thereof, of which 
no such direction or appointment should 
be made, unto, between, or amongst the 
said Richard Webb, EKaabeth Webb, Jane 
Webb the daughter, Ann Webb, and Fanny 
Webb, equally to be divided amongst them^ 
share and share alike, as tenants in com* 
mon, and not as joint tenants. 

Before the date of the will of Jane Webb 
the widow, Jane Webb, her daughter, be^ 
came the wife of Samuel Roberts, Mary 
Webb married the plaintiff Charles Hewitt, 
and Fanny Webb married the defendant 
John Bradley. 

Jane Webb, the widow, by her wilh 
dated the SOth of September 1826, after 
reciting as follows : — "And whereas, in or 
before the year 1 820, I lent and advanced 
to my son-in-law Charles Hewitt (mean^ 
ing thereby the plaintiff, the husband of 
Mary X the sum of 500/., and he is indebted 
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three btlier personjB, in equal shares, and 
also gave SOOl. to the defendant* William 
Baldwin, her executor, and then continued 
as follows : — '* I do hereby declare, that the 
several legacies by me hereinbefore given, 
or such of them as shall become payable* 
shall be paid to the said several legatees 
within twelve calendar months after my 
decease, free of legacy duty, and without 
any deduction whatever, and that the said 
several legacies given to my said sister 
Betsey (and other legatees) shall carry m^ 
terest at the rate of 8l. per centt per an- 
num from the time of my decease, until 
such legacies shall be paid respectively. 
Provided always, and it is my will, that, 
in case the said (other legatees), or my 
sister Betsey, or any or either of them» 
shall be dead at the time of my decease, or 
shall not be heard of to be then living, or 
shall not respectively claim their respec-' 
tive legacies within twelve calendar months 
next after my decease, then the legacies 
hereinbefore given to such of the said re- 
spective legatees as shall be dead at the 
time of my decease, or shall neglect to claim 
the same within the time afotesaidy shall 
sink into and form a part of my residuary 
personal estate for the benefit of my resi- 
duary legatees." And the testatrix then 
disposed of her residuary estate. 
. The testatrix died two days afterwards* 

The plaintiff was at that time (January 
1834) living at Norwich, where she had 
resided for several years, and where she 
continued to reside until August 1 8d7, when 
she returned to Christchurch, and then, for 
the first time, heard of her sister's death, 
which had not been communicated to her. 
She tliereupon applied to the executor of 
her sister's will, for the payment of the 
legacy of 1,000/., with interest from her 
sister's death, and also for her share of the 
produce of the wearing apparel, &c., which 
had been sold. The executor having paid 
over all the testatrix's estate to the resi- 
duary legatee, declined to pay these sums 
to the plaintifi^ who then instituted this 
suit against him. 

It appeared, from the defendant's an- 
swer, that he had endeavoured, by adver- 
tisements, and various other means, to trace 
out whether the defendant was alive, and 
if so, where she was living, but that he had 
not been able to hear anything of her. 



Mr. ffigram and Mr. Rtmnl^y, for the 
plaintiff, contended, that, as the plaintiff 
had never heard of her sister's death, no 
neglect could be imputed to her ; and that 
she was consequently still entitled to her 
legacy. 

Mr, Knight Bntce and Mr. Jacobs con-* 
tra, insisted, that the word " neglect" sig* 
nified nothing more than a failure or omis- 
sion to do something; and that, as the 
legatee had failed and omitted to claim her 
legacy within the time limited by the will; 
her legacy was forfeited— il/acAiimoN v. 
SeweUll). 

The Vici Chamcbllor. — The testatrix 
obviously had in mind a speedy putting aa 
end to the duties of her executor by a dis- 
tribution of her property . —[His Honour 
stated the will.]— ^I think, that, in order to 
entitle these legatees to claim at all, they 
must be living at the time of the testatrix's 
death, and make a claim within the time of 
twelve months after her decease : if they 
do so, they are entitled ; if not, the residuary 
legatees are entitled. Therefore, it is clear 
to me, that, in the event which has hap- 
pened of a legatee having survived the 
testatrix, but not having made a claim 
within the proper time, the legacy is void | 
because, adverting to the language which 
n used, I must take it, that she meant 
to put in contradistmction to making a 
claim, the neglect to make a claim. She 
has used the expression, ''neglect to claim," 
instead of using the words, ''shall not 
claim." Therefore, the residuary legatees 
are entitled ; and I cannot see how I can 
separate one<-fourth part of the wearing 
apparel. I admit, that the expression, " to 
be paid within twelve months," h not very 
correctly applicable to a beqacat of wear-* 
ing apparel, but here the bnguage is gene^ 
ral as to paying within twelve months. What 
were their respective legacietst Money 
and share of wearing apparel. Therefore, 
unless you strain the words which do occur, 
tliey must be held to carry over the share 
of the wearing apparel, as well as the 
legacy of l,000i. 

(I) 5 Sim. 78; s.c. ?Mjl. &K.«0«; 3 Uw 
J. Rep. (N.8.) Chanc. 161. 
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MR 1 

1 fVill. 4i c. 36. *. 15. rule 1,— Con*/rac- 
tion — Serjeant at Arms — Practice. 

The affidavit of the managing clerk of the 
plaintijjT* solicitor^ is not a sufficient com^ 
pliance with the terms of this rule. 

It is not sufficient, under this rule^ that 
the affidavit should detail the circumstances, 
from which due diligence may be inferred; 
the solicitor must also state his belief that due 
diligence has been used. 

The 1 Will. 4. c. 36. s. 1.5. rule 1 (1), 
enacts, That where a writ of attachment 
shall have issued against a defendant for 
not answering the bill, and such defendant 
shall not have been taken thereunder, and 
the sheriff shall return nan est inventus, the 
Court shall, upon motion, without notice, 
order a serjeant-at-arms, as in the manner 
theretofore in use ; provided, that before 
such order shall, in any such case, be made, 
the plaintiff, applying for the same, shall 
be required to satisfy the Court by the 
qffuiavit of the solicitor qf the plaintiff', or 
his town agent, (if the writ of attachment 
was issued by such town agent,) that due 
diligence was used, to ascertain the place 
where such defendant was, at the time of 
issuing such writ, and in endeavouring to 
apprehend such defendant under the same ; 
and that the person suing forth such writ 
verily believed at the time of suing forth 
the same, that such defendant was in the 
county into which such writ was issued. 

Mr. H. Williams moved for a serjeant- 
at-arms under the above act: the applica- 
tion was supported by the affidavit of the 
managing clerk of the plaintiff's solicitor, 
^d ^e Court having objected thereto, be- 
cause the act specifically directs, that the 
affidavit shall be made '* by the solicitor of 
the plaintiff, or his town agent,'* Handfield 
V. Wildes (Jt) was relied on, where Lord 
Brougham '* was inclined to think, that an 
affidavit made by the town agent's manag- 
ing clerk, he being the person to whom the 
duty of making such inquiries was gene- 
rally committed, might, perhaps, be a suffi- 
cient compliance with the exigency of the 
statute." 

(1) 8 Lsw J. Abridg. Sut.86. 

(2) S Rusa. & Myl. 91. 
New Sebibs, VII.— Cbanc. 



The Master or thb Rolls, however* 
considered the affidavit of the managing 
clerk insufficient. 

A further affidavit was afterwards made 
by the plaintiff's solicitor, which stated* 
according to his belief, the facts, from 
which due diligence to apprehend him, &c. 
might be inferred, but it did not state po* 
sitively the solicitor's belief, that due dili* 
gence had in fact been used; an objection 
being raised to the affidavit on that acount — 

Afr. H. Williams relied on Wright v. 
Green {3), where Lord Brougham consi- 
dered it immaterial, so long as the facts* 
from which such a conclusion might b^ 
drawn, were stated ; but — 

The Master of the Rolls said, that* 
in an ex parte application, some of the 
material facts might be omitted altogether; 
and that to guard against this, the solicitor 
ought to state his belief of the correctness 
of the inference, which he desired the 
Court to draw from the facts which he 
stated. 

The order was afterwards made on a 
further affidavit being produced. 

'iyrote.--See Pug^h v. Pugh, t My\. & K. 358. 



31./ 



READ t;. TREACHER. 



M.R 
March 

Practice.— S ^ 4 Will, 4. c. 94. *. 13,— 
20th New Order (Dec. 1833.; 

In this case the Master of the Rolls 
held, that an application to amend by strik- 
ing out the name of a co-plaintiff, was not 
such an application as ought to be made to 
the Master under the 3 & 4 Will. 4. c. 94(4). 
His Lordship considered, that as such an 
amendment would alter the defendant's 
security for costs, it was a case in which 
the Master had no jurisdiction (5). 

(3) 2 Run. & Mjl. 93. 

(4) 11 Law J. Abridg. Sttt 192. sect* 13; and 
see SOth order, 1833. 

(5) Rees «. Edwardes, 1 Keen, 465 ; s. c. 6 Law 
J. Rep. (N.S.) Cbano. 151. 
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LEWIS 0. JOHN. 



doo 
v.c. 

May 30 
1835 

Practice — Contempt — Rescue. 

To a writ of attachment for want of answer, 
the sheriff returned^ that he had taken the 
defendant, but that he had been rescued : — 
Held, tJiat the next process of contempt was 
by sending the serjeant-at-arms, and not by 
sending the messenger. 

To a writ of attachment the sherifT re- 
turned, that he had taken the party, but 
that he had been rescued. 

Mr. Spurrier now moved for a messen- 
ger; but — 

The Vice Chancellor said, that a return 
of rescue was eauivalent to non cepi; that 
it would be useless to send a messenger 
when the body was not there, and that the 
serjeant-at-arms must go. 

Frederick v, Davids 1 Vern. 344, and 
the note, were cited. 



R. I 



NEWBNHAM V. PITTAB. 



M.R. 

July 9, 

Marriage Settlement — Construction, 

By a marriage settlement, certain personal 
property of the intended wife was assigned 
to trustees, in trust for the wife for Ufe, and 
after her death, for the husband for life, and 
after the death of the survivor, and in de- 
fault of issue of the marriage, to the right 
heir or heirs of the wife. The wife died with- 
out issue, in the lifetime of her husband, who 
took out letters of administration to her 
effects: — Held, that the husband did not 
acquire as the administrator of his wife, an 
absolute interest in the settled property, 

. Whether the parties in whose favour the 
husband was excluded, were the next-of-kin 
of his deceased wife, or the parties who an- 
swered the description of her right heir or 
heirs — quaere. 

By an indenture, bearing date the 13th 
of May 1830, being the settlement exe- 
cuted previously to the marriage of the 
plaintiff, Mr. Newenham, and made be- 
tween the plaintiff of the first part, his in- 



tended wife (then Sarah Jane Waring*) of 
the second part, and trustees of the third 
part ; aAer reciting that the father of S. J. 
Waring was entitled to certain leasehold 
pieces of ground, held partly for lives and 
partly for terms of years, and also to some 
fee farm rents ; and, that S. J. Waring, as 
one of his co-heiresses at law, was en- 
titled to one-sixth of his property, and 
that she was also possessed of a sum of 
1,500/. ; and also reciting that it had been 
agreed that Mr. Newenham should settle 
a sum of 4,000/., to make a provision for 
the intended wife, and the children of the 
marriage, the plaintiff assigned to the 
trustees a sum of 4,000/., upon trust for 
the plaintiff, his executors, and adminis- 
trators, till the marriage, and after the 
marriage, upon trust to invest it as therein 
mentioned, and pay the annual income 
arising therefrom to the plaintiff for life, 
and auer his decease, to his wife for life, 
and afler the decease of the survivor, in 
case there should be no children of the 
marriage, (an event which happened,) then 
the trustees were to pay it as the husband 
should direct, or otherwise pay it to A» 
executors or administrators. And,** in order 
to make a further provision for S. J. War- 
ing and the issue, if any, of the said intend- 
ed marriage," the said S. J. Waring also 
conveyed and assigned to the trustees, and 
to their heirs, executors, administrators, 
and assigns, her sixth part of the pieces of 
ground before referred to, which were held 
on lease either for lives or for terms of 
years, and also conveyed to the trustees, 
their heirs and assigns, her sixth part of 
certain freehold chief rents, in trust for 
S. J. Waring, her heirs, executors, adndms- 
irators, and assigns, until the marriage, 
and after tlie marriage, upon trust to pay 
the annual income to her, or as she should 
appoint, for her life, and after her death, to 
pay them to her husband for life, and after 
the decease of both of them, in case there 
should be no children of the marriage, 
upon trust to convey, assign, and assure 
the said several messuages, lands, tene- 
ments, pieces or parcels of ground and 
premises to the right heir or heirs of the 
said S. J. Waring, for ever. And S. J. 
Waring also assigned to the trustees, the 
sum of 1,500/., upon Crust for her execu- 
tors and administrators, until the marriage, 
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and after the marriage, upon the same 
trusts as are before mentioned, respecting 
her other property. 

The marriage was shortly after solem* 
nized, and Mrs. Newenham died in May 
iSSl, without having had any child, and 
leaving five sisters her co-heiresses at law, 
and leaving her sisters and her mother, 
and also some brothers and sisters of the 
half blood, her sole next-of-kin. Her hus- 
band obtained letters of administration to 
her effects, and, as her administrator, claim- 
ed an absolute interest in certain arrears 
of the income of the property in settlement 
to which she was entitled for life, the lease- 
hold and other personal property brought 
by her into settlement ; and he claimed a 
life interest in all her other property. 

This claim being resisted by the other 
parties, he instituted this present suit 
against the trustees of the settlement, the 
mother, brothers, and sisters of his late 
wife, praying that he might be declared to 
be absolutely entitled to the leasehold and 
other personal property of his late wife 
comprised in the settlement. 

Mr. Kindersley and Mr, Bagshawe^ for 
the plaintiflT. — The limitations, in default 
of children, to the right heir or heirs of 
the wife, would have the effect of giving 
her an absolute interest in the property so 
limited. The object for whicn the wife 
brought this property into settlement, is 
stated to be ** to make a provision for her- 
self and the issue of the marriage;" but, 
if the construction of the settlement, con- 
tended for by the plaintiff*, is not admitted, 
the property will be absolutely taken away 
from the wife, in case of her having no 
issue, and given to other parties who may 
happen to answer the description of her 
heirs-at-law. 

HolUmay v. Hollowayy 5 Ves. 399. 
Mounsey v. Blamire, 4 Russ. 384. 
In Bailejf v. Wright (\), where there was 
a limitation to the wife's " next-of-kin oir 
personal representative," the husband was 
excluded, because the expression " next- 
of-kin,'' was regarded as explaining the 
sense in which the words *' personal re- 

Sresentative," were intended to be used* 
>ur, in this case, the property is so limited, 
that it ought to devolve upon the parties 
to whom the law allots the properly of a 
(1) 18 Ves. 49. 



deceased person; and the plaintiff*, having; 
obtained letters of administration to his 
wife, has acquired a good legal title to this 
property. 

Mr. Pembertan and Mr, Tennant, for 
the co-heiresses of Mrs. Newenham, con- 
tended, that the settlement contained an 
express limitation to the right heirs of 
Mrs. Newenham, and that the Court could 
not alter such a limitation. 

Gwynne v. Muddock, 14 Ves. 488. 
Evans v. Ciiarles^ 1 Ans. 12B. 

Mr, Temple and Mr. Foster^ for the 
next-of-kin of the half blood, contended, 
that it was intended that the husband 
should be excluded, but only in favour of 
the next-of-kin, and cited — 

Hawkins v. Hawkins, 7 Sim. 173; s. c* 

4 Law J. Rep. (n.s.) Chanc. 9. 
Faux v. Hendtrsont 1 Jac. & Walk. 

388, n. 
Bulmer v. Jay, 3 Myl. & K. 197. 
Robinson v. Smithy 6 Sim. 47 ; s. c. 
St Law J. Rep. (n.s.) Chanc. 76. 
Mr. Tinney and Mr. O. Richards^ for 
other parties. 

The Mastsr or thb Rolls [after stat- 
ing the recitals and trusts of the settle- 
ment]. — These tlien are the trusts of the 
settlement. It appears, the marriage took 
place in May 1 830, and there was no issue 
of the marriage ; and Mrs. Newenham 
died in May 1831. It being now ascer- 
tained that there can be no issue of the 
marriage, the rights of the parties may be 
adjudicated upon. 

By this bill, Mr. Newenham claims to 
be absolutely entitled to the whole of this 
property, not only that which was origi- 
nally his, and which in the events which 
have happened, is limited to his executors 
and administrators, but also that which 
was Mrs. Newenham's, and of which a trust 
was declared for the right heirs or heir of 
Mrs. Newenham. Is the husband the right 
heir of his wife ? Does he come under 
that description ? I think it is admitted 
that he does not come under tlie literal 
meaning of the term. But it was said, 
that the right heir might mean such persoil 
as should become by law entitled to suc- 
ceed to the property; that the husband is 
the personal representative of the wife, and. 
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therefore, although he is not entitled to this 
property, without letters of administration, 
yet he is entitled to it with the aid of these 
letters. Can that be the meaning of thitf 
sentence? The words here cannot be con- 
sidered as idly or carelessly used in the 
different parts of this settlement. We find 
a limitation in trust for the intended wife, 
** her heirs, executors, administrators, and 
assigns," until the marriage ; and in default 
of issue, there is a trust for the right heirs 
or heir of the wife. Having regard to the 
whole instrument, I cannot doubt that I 
hiust attribute to this settlement an inten- 
tion to exclude the husband. If it had 
been intended that the husband should 
have been a trustee for the next-of-kin, 
very different words would have been used. 
The words "heirs and heir of the wife" be- 
ing used, and the husband not coming under 
.these words, and there being nothing in 
the settlement to alter their meaning, the 
effect of them is to exclude the husband. 

There is still another important question 
remiiiiling — the question, who is entitled 
tihet the husband is excluded : I am not 
quite so certain that this is the time to de- 
cide it. It is not to be enjoyed until after 
the death of the husband and wife, and the 
husband is still living. 



t.C. 

Aug. 



i.{ 



ILLIKOWORTH 0. KELSON. 
SWANN V, NELSON. 



Tlie decision in these cases, (see ante^ 
p. 163,) was approved of by the Lord 
Chancellor in the following cases. 



r. 29. f 

uC. i 

K.4. J 



COSTERTON V, COSTBRTOK. 
CLARKE V, WBNN. 



M.R. 
Mar. 
L.( 

Aug. 

Debtor and Creditor — Jurisdiction — - 
Master. 

After a decree in a creditors* suity the 
Court will stop a creditor from proceeding 
in another suit for the recovery of a demand 
against the estate of a testator, if the ob- 
jectcan be obtained in the first suit; but secus 
if the creditor would be unable to obtain re* 
lief in the first suit. 



A suit was instituted against the repre^ 
sentatives of a testator^ in respect of a breach 
of trust; and a decree was afterwards made 
in a creditors* siut, against the same repre* 
sentatives, and an account of the debts, ^c. 
was directed to be taken. The plaintiff in 
the first swtf established his claim so far as 
he could in the second suit, and afterwards 
brought on the first suit for hearing; there 
then appearing to be a deficiency of assets, he 
waived further relief, and took the securities 
on which the trust fund had been improperly 
invested: — Held, that the plaintiff' in the 
first suit was entitled to his costs of the first 
suit out of the assets in the second. 

Under the usual decree, in a creditors* 
suit, the 'Master has no jurisdiction to enter* 
tain a claim founded on an alleged breach 
of trust committed by the testator, by invest* 
ing the trust funds on improper securities. 

These cases, which are noticed ante, 
p. 162, came again before the Court on 
the 29th of March, the &cts being as fol- 
lows : — 

The first suit was instituted on the 4th 
of December 1 834, to make Charles Cos- 
terton, and the representatives of James 
Wenn, deceased, who 'were trustees of a 
marriage settlement, responsible for a 
breach of trust, in respect of the trust mo- 
nies. 

The second was a creditors' suit, insti- 
tuted on the 30th of December 1834, by 
the creditors of the same James Wenn, for 
the usual accounts of his real and personal 
estate. It came on as a consent cause, on 
the 1st of May 1835, when the usual ac- 
counts were directed to be taken, and 
amongst them, the Master was directed 
to take an account of the debu of the tes- 
tator. 

The plaintiffs in the first suit, carried in 
their claim in the second, and the Master, 
by his report, in June 1837, certified that a 
debt of 2,736i. was due from James Wenn, 
deceased, to the trustees of the settlement, 
being part of certain trust monies received 
by the testator, and applied to his own 
use ; and he found, that in addition to such 
sum, the said testator also invested other 
parts of such trust monies in certain secu- 
rities, which it was alleged were or might 
be insufficient, and a suit was then pending 
in this court, touching such trust funds, 
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and the alleged misapplication thereof by 
the said testator. 

The plaintifis afterwards, in March 1838, 
hrought the Grst suit to a hearing, when 
they obtained a decree against the estate 
of the testator James Wenn, for the afore* 
■aid sum of 12,736/., together with costs, 
** but, inasmuch as the plaintiffs by their 
counsel waived any account or inquiries 
in respect of the several other breaches of 
trust, alleged by the plaintiffs to have been 
committed by the testator James Wenn, 
by reason of the smallness of the assets of 
the said testator, James Wenn. and the 
costs and expenses which would be incurred 
in prosecuting such accounts and inqui- 
ries/' no decree was made by the Court in 
respect of the other breaches of trust. 

The plaintiffs, in the first suit, having 
presented a petition in both suits, the Mas- 
ter of the Rolls declared the plaintiffs in 
the first suit entitled to rank as specialty 
creditors against the assets of the testator, 
and to receive payment in the second suit; 
and he directed the costs of the plaintiffs 
in the first suit, and of all parties to the 
petition, to be paid out of the funds in the 
second suit ; and he declared the plaintiffs 
in the first suit entitled to the benefit of 
the several securities, upon which, it ap- 
peared, the remainder of the trust funds 
was invested. 

The plaintifl& in the second suit appeal- 
ed from this order. 

Aug. 4. — Mr, Tinney and Mr, iBhintt 
for the appellants, contended, that after 
the decree had been pronounced in the 
creditors* suit, the plaintiffs in the first suit 
were not }ustified in proceeding therein, 
especially after they had gone in, in the 
second suit, and established their claim to 
the full extent to which they had after- 
wards established it in the first suit. That 
the order of the Master of the Rolls was 
therefore erroneous in giving to the plain- 
tiffs in the first siiit, the whole of their 
costs out of the fund in the second : part 
of these at least, they contended, ought to 
be borne by Charles Costerton, the other 
trustee. The decision in lllingnwrlh y. 
Neliom (1) being stated to the Court, — 

The Lord Chancellor said, he had no 
doubt of the correctness of that decision. 
(1) Seoanto, p. 165. 



Mr, Wlgram and Mr, Otr^sianef for 
the respondents, were not called on to ad- 
dress the Court, but they intimated that 
this was an appeal for costs only, which 
could not be supported (2). 

The Lord Chancellor. — When this 
case was opened, it was represented as being 
a case, where a particular creditor, having 
instituted a suit for the recovery of a debt 
against the estate of a testator, had Sub- 
sequently gone in and proved his claim ii» 
a general creditors' suit, which had been 
afterwards instituted ; that he had sub- 
sequently proceeded in his own suit, for 
the recovery of the same identical demand, 
and that the Master of the Rolls had given 
the costs of both proceedings, though they 
were for the same identical purpose. If the 
facts were so, I should have been much 
surprised ; but they are very different 

The first suit-was to enforce a daim in 
respect of a breach of trust. This was a 
subject over which the Master had no 
jurisdiction, and had no power of investi* 
gation. So far as the money had come to 
the hands of the deceased trustee, it con- 
stituted a debt due from him, but there 
were other claims in respect of the invest- 
ment of the trust funds on improper secu- 
rities, and in respect of this, the plaintiff 
had a right to go on with his suit. If the 
estate of the testator had been solvent, the 
plaintiff* would have had a right to repu- 
diate the securities, and obtain payment 
of the money improperly invested ; but it 
afterwards appeared that the estate was 
insolvent, and he then elected to take the 
securities themselves, and to go in, in the 
other suit, for the debt. 

Tlie case referred to, namely, llUngwortk 
V. Nelson^ is consistent with the established 
practice of the court. After a decree in 
a creditors' suit, the Court stops a creditor 
from proceeding for the recovery of a de* 
mand against the estate in another suit, that 
is, if the object can be obtained in the first ; 
but a party has an undoubted right to go 
on with his suit, if the demand be of such 
a nature, that he would be unable to get 
relief in the creditors' suit. 

Appeal dismissedf witk costs, 

(S) See 4 Russ. 181 ; Bemmes on CotU, 189. 
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V.C. ^ 

LC * / >^I>X>B'OKD V. AU8TWICK. 

July 26r «8. 3 

SoUckoT and CUerU — Taxation — CosU* 

Several bUU of coHe of a soUcUor had 
been fMtd by h$i cUeni, mUfunU any tcucaiwn 
having been madet and nfithoH$ their beitig 
examined by any other profeeeional adviser, 
an behalf of the clients After the death of 
the solicitor^ a petition itas presented^ pray: 
ing thai th^ee bills might be rrferred for 
taxation :^Held, that the Court had noi 
jwrisdiction to make an order, eu against the 
executors of the solicitor, for the taxation qf 
these bills after the aolicitor's death. 

This was a petition presented by the 
executors of Mr. Edwiird Maddeford, the 
plaintiff. Maddeford liad employed A. 
as his solicitor in this suit, and in other 
matters from 18^1 till 1834. In 1820, A. 
took B. into partnership with him, but this 
partnership was dissolved in 1882, when 
A. formed a partnership with C. In 1884* 
A. died, and Maddeford, who had continued 
to employ C, alone, died in 183^. 

Between 1828 and 1834, Maddeford 
had paid several bills to A, and to A. and 
his partners, to a large amount, none of 
which bills had been taxed or referred to 
any other solicitor on Maddeford's behalf. 

The petition prayed a reference to tlie 
Master to tax all the bills of costs of A. 
alone, of the two partnerships in which 
A. was a member, and of C, and offered to 
pay what, if anything, should be found due 
from Maddeford's estate; and it prayed, 
that the executors of A, and that B. and 
C. might refund, if it sliould appear thai 
the bills had been overpaid. 

The petition was heard before the Vice 
Chancellor on the 2nd of May. 

Mr. K. Bruce in support of the petition. 

Mr. Wright, contrcl, for the executors 
of A. and for C, cited Radford v. Tanner 
(1), to shew tliat there was no jurisdiction 
to tax a solicitor's bill if paid as against 
his executor, and Waters v. Taylor (2), 

(1) At the Rolls, unreported. 
(«) « Mjrl. & C. 526 ; •. c. 6 Law J. Rep. (n.s.) 
Chanc. 20. 



and Horlock v. Smith {fi). He objected 
that the Statute of Limitations applied to 
some part of the bills; and submitted, first, 
that the Court had no jurisdiction to tax 
the bills ; and secondly, that if any order 
should be m^de, it should be a special order 
suited to the peculiar circumstances. 

His Honour granted the prayer of the 
petition. 

The executor of A. appealed from this 
decision. 

Mr. Wigram and Mr. Wright, for the ap- 
pellant, contended, that as the plaintiff had 
paid these different bills, and had acquiesced 
in them so long, the Court would require 
a much stronger case than was made out 
here, to induce it to interferci even if it 
had jurisdiction ; but, that the Court had 
not jurisdiction to order a solicitor's bill 
to be taxed after his death ; that the statute 
only applied to solicitors themselves, and 
not to their executors. If a sum was found 
due from a solicitor's estate, the Court 
could not tell that an executor would have 
assets in his hands to pay it. 

Mr. Temple, in support of the Vice 
Cliancellor's order, contended, that though 
executors of a solicitor were not expressly 
mentioned in the statute, yet the object of 
the statute (4) was to obtain taxation of 
an improper bill, and looked to the gene- 
ral purposes, more than to the parties on 
which the order was to be made ; that or- 
ders for the taxation of solicitor's bills 
af\er their death, were constantly made 
by the Court. 

/n re Cole, 2 Sim. & Stu. 463 ; s. c. 

nam. Miller v. , 4 Law J. Rep. 

Chanc. 71. 
Weston V. Pool, 2 Stra. 1056. 
milasey v. Mashiter, 3 Myl. & K. 293. 
4ilsop v. Lord Oxford, I Myl. & C. 26; 
s. c. 2 Law J* Rep. (n.s.) Chanc. 1 74. 
Redfearn v. Sorverby, 1 Swanst. 84. 
The Court has held that the statute does not 
compel the representatives of a solicitor to 
pay the costs of taxation, when the amount 
which was taxed off has amounted to one- 
sixth of the bill ; but if the power to order 
the bill to be taxed had not been exercis- 
ed, the question would never have been 
raised. If the Court could not give a 

(3) « Myl. & C. 495 ; s. c. 6 Lsw J. Rep. (WA ) 
Chano 236. 

(4) ^ee 2 Geo. 2. c. 23. s. 23. 
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dtent a short remedy against the repres^ti* 
tatives of a solicitor, at all events they 
must come in as creditors. 

The Lord Chancellor held, that if the 
Court could not enforce the remedy point* 
ed out by the statute against the represen- 
tatives of a solicitor, it was a strong reason 
why the Court should not exercise the 
jurisdiction at all ; that the operation of the 
statute did not extend to the representa- 
tives of solicitors ; and that he must there- 
fore discharge so much of the Vice Chan- 
cellor's order, as directed the taxation of 
the costs against the executor of A. 



L.C. ^ 

Nov. 24, 1887. > sto^kbn v. stockek. 
July 24, 1888. 3^/^;^^ ^ d^^^ 

Parent and Child — Mainten^ce^^ov^ 
nant — Construction. 

By settlement on the second marriage of 
A^ his intended wife^s father settled estates 
on himself for life, remainder for the sepa^ 
rate use of his daughter for life, remainder 
for the children of the marriage, and the 
trustees under the settlement were directed 
to apply the rents, after the death of the 
survivor of the tenants for life, in the wunn- 
tenanee and education of the children, during 
their minorities; and A* covenanted to alltw 
his wife to enjoy the property thereby as^ 
signed, and any future ttr other property 
which should accrue to her for her separate 
use ; and her father covenanted that all the 
personal property he should die possessed of, 
should he settled on his daughter and her 
children, in the same manner as the property 
comprised in the settlement, subject to any 
other dispositions, qualifications, or charges 
which he might make by his will. The father 
died, having bequeathed his residuary estate 
to A, and appomted him his executor. A, 
took possession of the settled estates, and 
received the rents; and mixed them with his 
own monies. Two children were the issue 
of the marriage, whom A, maintained at his 
own expense, A. died, having, by his will, 
given his children benefits in real estates, 
which, it was alleged, were purchased in 
part, with the rents of the settled estates. 

Held, that A, was a purchaser of the 



trust for the maintenance and edutation of 
the children, and that his executors were en" 
titled to be allowed in taking the account of 
the rents due from A, any sums properly 
expended by him in such education and main" 
tenance ; that the covenant by the father of 
the wife, was a provision against intestacy 
only ; and an inquiry was directed, confinA 
to the way only in which the surplus rents 
and profits of the settled estates received by 
A, had been applied and disposed of 

The direction for an inquiry, as to what 
part of the real estates devised by A. to his 
children, for their benefit, had been purchased 
by A. out of the rents of the settled estates, 
overruled. 

This was an appeal from the decision of 
the Vice Chancellor, which is reported in 
4 Sim. \5ft. 

By the settlement on the second mar- 
riage of William Stocken with Mary Ann 
Bettesworth, certain leasehold estates were 
assigned by John M. Bettesworth, the 
lady's father, to two trustees, of whom 
John Simpson was the survivor, subject to 
the life interests of John Maslin Bettesworth 
and his wife, upon trust for the separate 
use of Mrs. Stocken, for her life^ and after 
her decease, upon trust for the children of 
the marriage, equally, as tenants in com- 
mon, and to be assigned and transferred 
to them at their respective ages of twenty- 
one ; and, in case all the children should 
die under twenty-one, then in trust for W. 
Stocken, his executors, administratorsv and 
assigns; and the trustees were directed, 
after the death of the survivor of Mr. and 
Mrs. Bettesworth and Mrs. Stocken, to 
apply the rents and profits^ at their dis- 
cretion, for the maintenance and education 
of the children during their minorities. 
And William Stocken covenanted that he 
would permit Mary Ann Bettesworth to 
enjoy for her separate use, as well the pro- 
perty thereby assigned, as any future or 
other property which should accrue to 
her, either from her father or any other 
person. And J. M. Bettesworth cove- 
nanted that all the goods, chattels, and 
eflects which he should die possessed of 
or entitled to, should, upon his decease, 
be settled upon M. A. Bettesworth, for 
her separate use, during her life, and after 
her decease, for the benefit of all her chil- 
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dren, equally, in the tame manner aa the 
premises thereby assigned were settled 
for their benefit, " subject only, neverthe- 
less, and without prejudice to any other 
dispositions, qualifications, or charges 
which J. M. Bettesworth should or might 
make, by his last will and testament, of or 
concerning the same, or any part thereof.'* 
In the covenant against incumbrances con« 
tained in the settlement, a mortgage for 
500^., and a further charge of 100/., created 
by J. M. Bettesworth, were excepted. 

Mr. and Mrs. Bettesworth died in the 
lifetime of Mrs. Stocken. 

Mr. Bettesworth, by his will, after be- 

Sueathing a legacy of 100/., gave the resi- 
ue of his estate and effects, afler payment 
of his debts, legacies, and funeral and tes- 
tamentary expenses, to Willian Stocken, 
and appointed him his executor. Stocken 
proved the will; and, after paying the tes* 
tator's debts and the legacy of 100/. ap* 
propriated the residue to his own use. 

Mrs. Stocken died in September 1812, 
leaving her husband and two infant chil- 
dren, Francis M. Stocken and M. A. 
Stocken, surviving her. Upon her death, 
Simpson, the surviving trustee, who did 
not appear to be then accurately acquaint^ 
ed with the contents of the settlement, in- 
quired of Mr. Stocken, whether it would 
be necessary for him to take any steps 
with respect to the leasehold property, the 
subject of the settlement ; and, being an- 
swered in the negative, he permitted Mr. 
Stocken to enter into, and continue in pos- 
session of the leasehold premises, till his 
death. Stocken kept no accounts of the 
rents which he received, but mixed tliem 
with his own monies. 

Mr. Stocken died in 18S4, leaving his 
two children, who were still infants, sur- 
viving him; and having, by his will,- dated 
the 1st of November 1823, given them 
considerable benefits, partly in pecuniary 
legacies, and partly by devises of real 
estates; and he devised and bequeathed 
to Oliver Thomas Joseph Stocken, his son 
and heir by a former marriage, other por- 
tions of his real and personal estate, and 
gave to him all the residue of his estate 
and effects, and appointed him, together 
with the other defendants King and Daw- 
son, executors of his will. 

Shortly after the death of Mr. Stocken, 



Mr. Simpson discovered a copy of the 
settlement, and having been advised upon 
its effect, he applied to the executors to 
have the leasehold property given up to 
him; and he was, accordingly, let into 
possession of it. 

In June 1826, the bill was filed by Fran- 
cis Maslin Stocken, Mary Ann Stocken, 
aAd Simpson, against the executors of Mr. 
Stocken, who were also the devisees in 
trust of the estates devised for the benefit 
of the infant plaintiffs, praying, among 
other things, for an account of the rents 
and profits of the settled estates received 
by William Stocken, in his life, and after 
his decease by his executors, and for an 
account of Bettesworth's residuary estate; 
and that what should be found due, on 
the taking of such accounts, might be de- 
clared to be a debt due from William 
Stocken*s estate, and to be payable with 
interest. 

The defendants, by their answer, ad- 
mitted that W. Stocken had received the 
rents of the leasehold estates, and mixed 
them with his own monies, and that he 
had kept no accounts ; but they alleged, 
that he had paid off the mortgage and fur- 
ther charge upon those estates, and laid 
out a part of the rents in the purchase of 
a portion of the estates devised to the in- 
fant plaintiffs; and that he had maintained 
and educated them at his own expense ; 
and they claimed to have allowances made 
to them in respect of the sums so paid and 
laid out, and also in respect of William 
Stocken having maintained and educated 
the infant plaintiffs, although they admit- 
ted that he was of ample ability so to do. 

The case was originally heard by the 
Vice Chancellor, on the 21st of January 
1831. His Honour's judgment, on that 
occasion, was as follows : — With respect 
to the question of maintenance, it is quite 
clear, that Mr. Stocken, notwithstanding 
he was of ability to support his children, 
would have been entitled, under this set- 
tlement, to have an adequate portion of 
the rents applied for their maintenance 
and education ; and therefore, it ought to 
be now ascertained what sums were pro- 
per to be allowed for those purposes ; and 
the defendants must have credit in account 
for the amount. 

Independently of the covenant of Mr. 
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Stocken having the effect of giving up the 
after-acquired property of his wife, the 
ease would fall precisely within Mundy v. 
Earl Howe; and I should so have de- 
cided it, even if that covenant had been 
wanting. The consideration of marriage 
alone, constituted the father a purchaser ; 
and the benefit of the trust was part of his 
contract. The covenant identifies the two 
cases completely. 

With respect to Mr. Bettesworth's cove- 
nant, it had no other effect than to prevent 
an intestacy. It is quite clear that Mrs. 
Stocken and her children were to take, in 
the event only of his making no other 
disposition. 

The monies owing from Mr. Stocken to 
his children, being in the nature of a debt, 
the benefits given them by the will are 
not to be considered as a satisfaction ; but 
there should be an inquiry, to ascertain 
whether any portion of the property given 
by the will, was derived from the rents of 
the leasehold estates. 

By the decree, however, as drawn up, 
the Court declared that William Stocken, 
deceased, in the pleadings named, was en- 
titled to the rents and profits of the estates 
comprised in the settlement of the 16th of 
October 1805, and also to the personal 
estate of the said John Maslin Bettesworth. 
And it was ordered that it be referred to 
the Master in rotation, to inquire whether 
any portion of the property given to the 
children of the said William Stocken, was 
purchased, with the rents and profits of 
the said settled estates, and for the better 
discovery &c. Reserving considerations of 
further directions, &c. With liberty to 



apply, &c. 
Froi 



?rom this decree the plaintiffs appealed. 
The case was heard on appeal before 
Lord Brougham, on the 17th of December 
1833, but no judgment was delivered. 

Mr. Wigram and Mr. Goodeve, for the 
plaintiffs. 

Mr. Belhell and Mr. Wood, for the re- 
spondents. 

The cases of — 
Mnndy v. Earl Home, 4 Bro. C.C. 2flS. 
Bristow V. Warde, 2 Ves. jun. 336. 
Pierpomt v. Ckeyneify 1 P. Wms. 488. 
ToUon V. Collins, 4 Ves. 483 ; s. c. 12 

Mad. Pr. 67. 
Lane v. Digklon, Amb. 413. 
New Series, V1I.~Chanc. 



Meacher v. Young, 2 Myl. & K. 490. 
Hinchclife v. HinchcUffe, 3 Ves. 516. 
were cited. 

July 24. — The Lord Chancellor. — 
The bill in this case had three objects — 
first, to claim the residue of the estate of 
the plaintiff's maternal grandfather, under 
a covenant in the marriage settlement of 
the plaintiff's mother. The second object 
was to obtain payment against the estate of 
the father, of a claim alleged to have arisen 
and to have existed as a debt, in respect of 
the income of certain property of the infants, 
setded upon the marriage of their mother 
with William Stocken, their father, and 
which it was alleged the father had receiv- 
ed. The third object was to establish the 
will of the plaintiflTs father, and to secure 
the benefits, which, under that will, the 
plaintiffs claim to be entitled to* 

Now, the decree appears so inconsistent 
with the judgment pronounced by the Vice 
Chancellor, that I can hardly understand 
how it came to be drawn up in this form. 
The decree merely did this : it declared 
that William Stocken, the father, was en- 
titled to the rents and profits of the estates 
comprised in the settlement of the 16th of 
October 1805; and also to the personal 
estate of J. M. Bettesworth, the maternal 
grandfather ; and ordered that it should be 
referred to the Master, to inquire whether 
any portion of the property given to the 
children of William Stocken, was purchased 
with the rents and profits of the settled es- 
tates. That was the whole of the decree, 
so far as related to the rents and profits. 
It disposed of the case, so far as related 
to the residue of the estate of Bettesworth, 
the maternal grandfather, because it de- 
clared that William Stocken was entitled 
to it; but not disposing of the question, 
which was the question argued before the 
Vice Chancellor, and upon which his judg- 
ment was pronounced, namely, that the 
father was entitled to an allowance out of 
the rents and profits of the estate of the 
children, on account of their maintenance. 
It declared then, that the father was en- 
titled to the rents and profits of the esute, 
without limit, without account; and then it 
directed an inquiry whether any portion 
of the property given to the children of 
William Stocken, was purchased with the 
2S 
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rents and profits of the settled estates ; a 
direction inconsistent with the prior decla- 
ration, which declared that the father was 
entitled to the whole. If he was entitled 
to the rents4ind profits, it was quite imma- 
terial what he did with them. That inquiry 
could only be material as to the question 
of satisfaction. I cannot conceive by what 
accident the decree was drawn up, so in- 
consistent with the decree made, and the 
judgment of the Vice Chancellor, and the 
pleadings, as appear to be reported in the 
4th volume of Sinumii Reports ; and the 
question now to be considered is, what 
die proper decree ought to have been. 

The first question is, the effect of the 
covenant of Bettesworth, the maternal 
gprandfather, under which the plaintiffs 
claim the residue of his personal estate. 
Now, that covenant is as follows — [His 
Lordship stated it]. 

On the part of the plaintiffs, it was con- 
tended, that these latter words, '* subject 
only, nevertheless, and without prejudice 
to any other dispositions, qualifications, or 
charges, which he should or might make 
by his last will and testament, of and con- 
cerning the same, or any part thereof," 
only extended to small variations, not al- 
tering the real object, the prior disposition, 
but merely enabling him to make certain 
variations in the provisions to the children 
of the marriage. It seems to me to be quite 
impossible to maintain that proposition; 
and I think there is no real doubt upon 
the construction of this covenant, and that 
all he meant to say was, *' If I make no 
other disposition of it, the property which 
I shall have, shall go in the same way as 
the property I have settled." He meant 
to reserve to himself, as the words neces- 
sarily import, the power to give the pro- 
■ perty in any manner he thought proper by 
his will. It was a provision in case of an 
intestacy, or of his not otherwise disposing 
of the property, and not limiting the power 
he had reserved, of disposing jof his pro- 
perty as he thought proper. It is impos- 
sible to read the other words, " any dis- 
positions, qualifications, or charges," with- 
out coming to this conclusion. If a man 
gave to another any property subject to 
any disposition, charge, or qualification he 
might make, it would be impossible to say 
to what limit you could confine such a 



power of disposition ; it is so ample, and 
entirely comprehends the power which 
the testator has exercised over the pro- 
perty. No doubt is lefl in my mind, that 
the construction which the Vice Chancellor 
put upon the proviso, is the eight construc- 
tion, and the children have, therefore, no 
right, under the covenant, to the residue 
of the property which Bettesworth left by 
his will to William Stocken. 

The next question concerns the rents of 
the settled estates, which, afler the death 
of the mother, were received by the father, 
and, as the plaintiffs contend, as agent, or 
bailiff, or trustee for them; and the only 
question upon that part of the case is, 
whether the father was entitled, out of 
those rents and profits, to have an allow- 
ance made for the maintenance and educa- 
tion of the children. There was an estate 
for life, and an annuity ; and subject to the 
payment of the annuity, and after the 
decease of the said Mary Ann Stocken, 
the property was settled in trust for all the 
children.— [His Lordship stated the trust 
for the children.] 

Then comes this provision : '* but if there 
^ould be no children leaving lawful issue, 
then in trust to assign and transfer the 
said leasehold premises unto the said W. 
Stocken, the executors, administrators, 
and assigns," shewing, therefore, that the 
authors of that settlement had in contem- 
plation, children to be lefl by the mother 
in their minority, and the father surviving, 
because, he provided for the event of the 
children all dying under twenty-one, the 
mother being previously dead, and then 
the property should go to the father. 
Then, there is an express trust af^er the 
death of the mother, who had an estate 
for life, that the trustees should apply the 
income of the property towards the respec- 
tive maintenance and education of the 
children, c<mtemplating the father being 
alive at that time. It is, therefore, part 
of the contract, which the fitther entered 
into on his marriage, that the property 
coming from the wife, should be applied 
towards the maintenance and* education 
of the children; it comes, therefore, pre- 
cisely within the case of Mundy ^. Lord 
Home^ which was acted upon in a very re- 
cent case of Meacher v« Youngs before Sir 
John Leach, when Master of the Rolls. 
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It 18 out of the ordinary rule, for the father 
is bound to maintain his children, even as 
against property which is their own. It is 
competent for a father to contract, that 
the children's property shall be applied for 
that purpose, and here he has so contract* 
ed. It was part of the present contract, 
that the father, in the event of the death 
of the mother, should have the bene6t of 
the allowance for the maintenance of his 
children, the proper allowance being in 
proportion to the property, and the situa- 
tion in life in which the children are placed. 
I have no doubt that the true construction of 
the provision is, that the father is, as against 
the debt due from him, that is, the amount 
of the rents and profits which may be found 
he has received on account of his children, 
entitled to be allowed what may appear to 
be a proper sum in respect of the mainte- 
nance and education of the children. 

There is nothing to justify the decree 
of the Vice Chancellor, that the father was 
entitled to the rents and profits of the 
estates : the children were entitled ; and 
the father, as against the children, was en- 
titled to a deduction of everything which 
he had properly expended in their main- 
tenance and education. 

The settlement was made, subject to the 
mortgages, and, therefore, I think that the 
parties are entitled to an inquiry as to the 
circumstances under which the mortgages 
were paid off, if they ask it. 

Then, as to the inquiry that was directed 
by the Vice Chancellor's decree, whether 
any portion of the property, given to the 
children of William Stocken, was pur- 
chased by William Stocken, the father, 
with the rents of the plaintiff's property, 
under the settlement, it does not appear to 
me that there is any ground for an inquiry 
in that shape, because the answer states 
this, that the father, William Stocken, con- 
ceiving himself to be entitled to the income, 
treating the property as his own, kept 
no separate account, and mixed the rents 
and profits with his own monies ; and if 
he did so, there can be no following the 
amount of these rents and profits into the 
]and which he may have purchased. But 
it appears to me to be right and proper that 
there should be this inquiry, which is quite 
consistent with the pleadings, and the 
claim between Uie parties ; after taking 
the account of rents and profits received 



by the father, and of what the Master may 
find to be a proper sum allowed for the 
maintenance and education of the children, 
let the Master inquire in what way the 
surplus of those sums was applied and dis- 
posed of: this may bring out a fact which 
may be material between the parties, and 
it is quite consistent with the whole case 
made. Clearly there can be no inquiry as 
to the investment in the purchase of the- 
isums devised by the will. The objection 
to the inquiry is, if the Master should find 
it in the affirmative, it would at once lead 
to the conclusion of the question of satis- 
faction. 

Now, suppose the Master to find out 
that which is at present uncertain, namely, 
that there was a surplus income of the 
property of the children beyond what 
was properly expended for their mainte- 
nance and education, that would consti- 
tute a debt against William Stocken's es- 
tate ; and then the question of satisfaction 
will arise, the father having by his will 
made certain provisions for those children. 
It is at this moment perfectly uncertain 
whether there will be any debt or not. The 
amount, also, of what they may take under 
the father's will, is also uncertain ; and the 
estate has not been administered. It is 
quite uncertain to what extent the children 
may be able to obtain payment of that 
which the father has intended for their 
benefit. It is obviously impossible, there- 
fore, at this moment, to come to any 
conclusion with regard to the question 
of satisfaction, inasmuch as it is uncer- 
tain whether there will be any debt to 
be satisfied; \>\it the question may be 
raised when it is ascertained what is the 
amount of debt, and the amount of benefit 
the children are entitled to under the will; 
and it is to be observed, that there are no 
provisions under the will which would ope- 
rate as between strangers as a satisfaction. 
Whether there is any difference between 
a provision between the father and the 
children has been matter for consideration 
and adjudication. The provision which the 
children take under the will is, first of all, 
certain premises after his life, next the 
proceeds of a piece of land which is sold, 
and the amount of it is wholly uncertain ; 
then there is a share of 83i2/. bank annui- 
ties, with survivorship between them, to 
go over in the event of the children dying 
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under twenty-one; and then there is 1,000/. 
to each of them to be paid in the event of 
their attaining twenty-one, if male children, 
or with regard to the female plaintiff, on 
her marriage or attaining twenty-one. 
These provisions are not provisions which 
would be & satisfaction of a debt between 
strangers. There is no intention mani- 
fested upon the face of the will ; there is 
not only no case of election upon the will, 
but there is no attempt to dispose of the 
property to which the children are entitled, 
there is nothing which can properly be 
called a case of election. It is therefore 
totally distinct from Hinchcliffe v. Hinch" 
cliffet which proceeds upon election; and it 
appears to me to be very much within the 
case of Tolson v. Collins^ before Lord Al- 
vanley, in which he held that there was no 
distinction between the case of satisfaction 
between a father and the children, and be- 
tween ordinary debtor and creditor. 

These points are very material to be 
considered, as the question of satisfaction 
will be raised after the Master has taken 
the accounts, and in that sense, no doubt, 
the question of satisfaction may raise the 
question of election, because the party has 
his choice between tliat which he claims 



dren ; that will, of course, be deducted 
from what the father has received, and the 
balance will be the amount of the debt 
which the plaintiff will be able to establish 
against the fa therms estate. I think there 
should be an inquiry as to the circum- 
stances under which the mortgage upon 
the property was paid off by the father, in 
order to raise a claim, if he has any to 
make, to be reimbursed the monies which 
he alleges he has so paid ; and the Master 
should, in taking the accounts, ascertain 
what was the surplus rents and profits 
beyond what is to be deducted for mainte- 
nance and education, and should inquire 
and state in what manner that surplus was 
applied and disposed of by the father, with 
the usual accounts of the estate of William 
Stocken, which are necessary, not only on 
behalf of the plaintiffs as legatees under 
his will, but it would be necessary, in order 
to have payment of such debt as may be 
found due from him; but, independently of 
that, as legatees, they are entitled to the 
ordinary account of the property of Wil- 
liam Stocken the father. I believe that 
will exhaust all the points, and adjudicate 
upon all those questions which are at pre- 
sent ripe for decision. 



as a right or bounty: if he chooses to claim 
his right, as a right more available, it vi\?k^^dti4iud(^fSa^q^::s^^ 
be called a case of election, and not in the V.C. \ ^..: . 

ordinary sense in which the expression is June 5 & 8./ 



understood in this court. I do not see 
any doubt that the plaintiffs are entitled to 
the account of William Stocken's estate. 
It is only for the purpose of enabling the 
parties to determine whether they will 
choose their right or claim a bounty. The 
decree pronounced by the Vice Chancellor 
is entirely silent upon that point. 

The plaintiffs are legatees under his 
will ; they claim portions of the real estate, 
and claim specific property and legacies. 
I see no reason for precluding them from 
the ordinary account of the real estate of 
William Stocken the father ; and I think, 
therefore, the decree must be for that pur- 
pose varied. The decree, therefore, will 
be for the account, as against the father's 
estate, of the rents and profits of the pro- 
perty to which the children were entitled 
under the settlement of their mother, re- 
ceived by the father. The Master to in- 
quire what was properly allowed for the 
maintenance and education of all the chil- 



UAMMOND 0. MESSENGER. 



Demurrer — Bill — Averments requisite in 
Bill— Pleading — Assignee of Debt. 

An assignee of a debt must shew by kis 
bill, special circumstances to entitle him to 
the assistance of a court of equity. 

An assignee of a debt cannot JUe a bill 
against the assignor of the debt and the 
debtor, unless he shews that he cannot pro^ 
ceed at law. 

A demurrer only admits as true, what is 
alleged by the bill as actual fact, and not 
mere surmises or pretences, which appear 
from the tenour of the bill not to be founded 
in fact. 

The bill was filed by the plaintiff against 
three persons named Messenger, Wilks, 
and Wooler, and stated, (amongst other 
things,) that, in April 1837, Wilks and 
Wooler carried on an extensive business in 
copartnership as coal-merchants at Dart- 
ford : that tliey had agreed by an instru- 
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ment in writing, dated Ist of May 1887, 
to dissolve partnership, and to assign and 
▼est in the plaintiff all the partnership stock, 
debts, and other joint estate, subject to 
Wilks's right to account, for the considera- 
tion therein mentioned : that the plain tiifhad 
paid divers sums of money to the defendants 
Wilks and Wooler, in pursuance of the 
agreement between them and him: that 
thereupon the plaintiff became entitled to 
receive all the debts owing by the debtors 
of the firm : that the defendant Messenger, 
at the time of the agreement for the disso- 
lution and assignment of effects, &c. to the 
plaintiff, was indebted to the firm in the 
sum of 80/. ; that he, together with the other 
debtors of the firm, had notice from the 
plaintiff of the execution of the assignment 
of the partnership debts to him: that 
Wilks was in embarrassed circumstances, 
and had, by his misconduct, created debts, to 
which the plaintiff was liable, together with 
Wilks: that an agreement in writing was 
drawn up, dated the 8th of May 18S7, be- 
tween the plaintiff and Wilks, whereby a 
general account of the partnership effects 
was agreed to be taken, and the balance, &c. 
settled and paid ; and that, thereupon, the 
partnership effects, &c. should be assigned 
to the plaintiff: the partnership between 
him and Wilks was legally dissolved, and a 
power of attorney was given in May 1887 to 
the plaintiff by Wilks, to enable him to sue 
for and recover the partnership debts, &c. : 
that Wilks and Wooler had acknowleged 
the plaintiff's right to receive all the part- 
nership debts, although they refused to exe- 
cute an absolute assignment to him thereof: 
that the plaintiff filed his bill against Wilks 
and Wooler in November 1 827, seeking to 
have the agreements entered into between 
them carried into execution, and an injunc- 
tion was aflerwards granted by the Court, 
restraining Wilks from receiving any of the 
partnership debts, and that the injunction 
was still in force. I'he bill then proceeded 
to charge, that a debt of 80/., formerly due to 
Wilks and Wooler, was due to the plaintiff 
from Messenger, and that Messenger had 
express notice of the plaintiff^s right thereto, 
and became thereby a trustee in equity for 
the plaintiffofthe said debt: that Wooler and 
Wilks, and Messenger, colluded together, 
and that Wooler and Wilks pretended that 
there was a private debt of Wilks due from 



him to Messenger, equal to the debt of 80/., 
and that Messenger was entitled to setoff his 
private debt against that sum. The plaintiff 
charged, that Messenger was not so enti- 
tled ; that Messenger, colluding with Wilks, 
alleged, that he had obtained a release of 
the debt from Wooler and Wilks ; that if 
any such release had been given, it had 
been given by Wilks alone, and against the 
will of Wooler, and fraudulently, and that 
no money passed between Wilks and Mes- 
senger on the occasion of the release being 
given ; and prayed, that Messenger might be 
decreed to pay to the plaintiff the said sum 
of 80/. ; or, if necessary, that an account 
might be taken of what was due by Mes- 
senger to the firm of Wilks and Wooler, 
and that Messenger might be decreed to pay 
the plaintiff what might be found due, or 
that the plaintiff might be at liberty to use 
the names of Wilks and Wooler in an action 
to be brought by him against Messenger; 
and that Messenger might be restrained 
from pleading to such action any plea or 
pleas of payment or satisfaction of the said 
debt of 80/.; and that Wilks and Wooler 
might be restrained from releasing the said 
debt or discontinuing the said action. 

To the bill, the defendant Messenger 
filed a general demurrer. 

Mr, Wigram and Mr, OirdUstone, in 
support of the demurrer, contended, that 
there was a want of certainty of averment 
in the bill; that there was no positive 
charge of a release ; that no legal bar was 
charged by the bill ; and that for the pur- 
pose of transferring the jurisdiction, a mere 
allegation contained in the bill, and not 
true, was not sufficient — MU/ord's Plead' 
ings, 100, 8rd edit. 

The other authorities cited in support of 
the demurrer were — 

Barber v. Hunt, cited in Jones v. 
Jones, S Mer. 17^. 

Stanshury v. Arkwrieht, 6 Sim. 488. 

Kemp V. Pryor, 7 Ves, 237. 

Attorney General v. Mayor of Nor- 
wich, 2 Myl. & Cr. 406. 
Mr, Knight Bruce, Mr. Jacob, and Mr. 
Tripp, in support of the bill, contended, 
that allegations of collusion were not ne- 
cessary in cases like the one before the 
Court, but only in cases of executor and 
debtor ; that the rules as to executor and 
debtor depended on peculiar principles, 
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and that there was no difference, whether 
the property consisted of land or money, 
and that a cestw que trust of land might 
always sue the party in possession — Cath" 
cart V. Lewis {\), It was further urged, 
that there was a charge of collusion and 
pretence against the defendant, contained 
in the hill, which the defendant could not 
dispute, but must admit as true, for the 
purpose of arguing the demurrer ; and that 
admissions (as in the present case) by one 
of two partners after a dissolution has taken 
place, was good evidence against the firm 
— FFocd V. Braddick (2). Pritchard v. Dra- 
per (3) was also cited. 

The VicB Chancklloe. — Where special 
circumstances appear in cases like the 
present, the Court will interfere to assist 
the assignee to recover the debt assigned 
to him. If, however, this case before me 
were denuded of special circumstances, it 
would be simply the case of a right to sue 
in the names of Wilks and Wooler for the 
debt in question of 80/. As the case stands, 
the bill is one which the Court is not in 
the habit of seeing. This Court penniu 
a bill to be filed by an assignee against a 
debtor, if the creditor mani^sts an inten- 
tion to interpose to prevent the assignee 
enforcing his right, and this Court pos- 
sesses a fund out of which it can make the 
debtor pay in the first instance. I have no 
recollection of a bill like the present, unac- 
companied by special circumstances; and, 
it is now to be seen, whether there is any 
thing before the Court to justify the insti- 
tuting the bill against the debtor at law. 
The bill states the instrument, by which it 
was agreed, that the partnership should be 
dissolved, and the plaintiff pay the debts, 
and he entitled to the partnership assets ; 
and that Messenger was indebted to the 
plaintiff as assignee in the sum of 80/., a debt 
due from Messenger to the firm : the bill 
then proceeds to state the notice to Messen- 
ger to pay the debt to the plaintiff; the right 
of the plaintiff as the assignee thereof; that 
on the 2nd of October 1887, the plaintiff 

(1) 1 Ve8.jun.463. 

(t) 1 Taunt. 104. 

(S) 1 Rum. &MjLl91. 



applied to Messenger, and that Messenger 
pretended that he was entitled to pay the 
same to Wilks and Wooler, and a bill was 
tiled to restrain Wilks from suing for 
money due to Wilks and Wooler, and from 
giving receipts ; and an injunction has been 
obtained for that purpose. The bill then 
states the application to Messenger, and 
that he, colluding with Wilks, denied the 
debt : that Messenger became a trustee of 
the debt — (but that allegation does not make 
Messenger a trustee, unless the circum- 
stances of the case will have that effect). 
It then states, that Wilks and Wooler pre- 
tend that there is a private debt due to 
Messenger, and that Messenger has a right 
te set it off, and that he has a right at law to 
avail himselfof thatcircumstance; and, fur- 
ther, that Messenger, colluding with Wilks, 
has possessed himself of a release from Wilks 
and Wooler. This is an allegation that he 
has it in his power — that is, it is an allega- 
tion of fact; it is then charged, that if such 
release were given, it was given without 
Wooler*s consent. In Stanshury v. Ark" 
Wright the bill did not allege that there was 
any outstanding term or estate, but merely 
that the defendant threatened to set up some 
outstanding term or legal estate; and, in 
the present case, the statement amounts to 
this, that the defendant has alleged a fact, 
not that what he has alleged is a fact. If 
it were stated that there was an intention 
on the part of Wilks and Wooler to give, 
and Messenger to receive, a release, that 
would be a ground for interfering. The 
bill prays, that Messenger may be decreed 
to pay the debt, or that an account may be 
taken, and that Wilks and Wooler may be 
decreed to allow the use of their names in 
an action at law, to be commenced by the 
plaintiff, and that Messenger may be re- 
strained from pleading any release, or 
availing himself thereof; but what is the 
meaning of that, I do not know. However, 
the case is wholly denuded of these special 
circumstances, upon the existence of which 
it is the practice of this Court to allow such 
a bill as the present. 

Demurrer overruled^ with liberty to 
amendj an payment of the usual 
costs. 



END OP TRINITY TERM, 1838. 
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C.B. > Ex parte path in re the great 

Nov. 10.^ WXSTEEK RAILWAY ACT. 

mit--Devise'-'Trust. 

A recommendation by a testator to his de- 
insett tfi case of her marriage^ to settle the 
ienisedeUaie i» a specified wa/tf^ — Held^ not 
to omami to a trust. 

The testator, haying by bis will, devised 
certain lands, &c„ absolutely to bis daugln 
ter in fee, sAibsequendy went on as follows : 
<'And I do hereby declare, that the estate 
and property hereinbefore devised and he^ 
queathedby me to my said dear daughter, 
is intended as some reward fpr her affec- 
tion, unwearied and unexampled attention 
to me during my illness for many years, 
and is kept separate &om the other inter- 
ests she will take, under this- my will, as a 
meviorial and. testimony thereof. And I 
direct my said daughter to keep the buildi 
ings, gardens, and premises in good repair, 
order and c^aditiou, and in ctoe she should 
happen to marry, I stroilgly recommend 
her to execute a settlement of the said es-* 
tate, and' thereby to vest the same in trus- 
tees, to be. chosen and- apporoved by her, 
ibr the use and benefit oif beorself and her 
assigns for her .life ; with reiriainder to her 
New Series, VII.— Excheq. in Eq. 



husband and his assigns for his life ; with 
remainder to all and evcory the children she 
may happen to have, if more than one, 
share and share alike, and if but one, the 
whole to such one ; . or to such other uses 
as my said daughter shall think proper, to 
the intent that the said estate, in the event 
of her marriage, may be effectually pro* 
tected and secured." 

The Great Western Railway Company, 
havinff purchased a portion of the property 
in qudbtion, for the purpose of Uieir un* 
dertaking, and conceiving that the words 
of the will left it doubtful whether the de- 
visee took an estate for life only or in iee» 
paid the purchase-money into court, under 
a clause in their act, which directs that 
mode of proceeding, in the case of a pur-* 
thase from infants, tenants for life, and 
other persons under legal disabilities. 

Mr. Monrot on the pai't of the devisee, 
who was fi Ay-eight years of age, now ap- 
peared in support of a petition, praying to 
have the money paid out of court to her 
absolute use\ He contended, that under the 
words of the will, she took absolutely, and 
that there could be no trust, because neither 
the persons to whom the estates were limit* 
ed, nor the estates themselves, were certain. 
Even if the petitioner were to marry, and 
B 
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have children, the estates would be uncer* 
tain, for they were to be limited to her 
husband and children, or to such other uses 
as she should think proper ; but till those 
events happened-, the parties who were to 
take were decidedly uncertain. 

Mr. Stevens, for the company, submitted 
to the decision of the Court. 

Lord AsiNOBa, C.B. — I am clearly of 
opinion, that the petitioner has a right to 
convey the property absolutely ; and, there- 
fore, I shall make the order as prayed. 

Order as prayed. 



C.B. 1 

Nov 14 I ^''^ ^^^ OTHERS V, CAMPBELL. 

Discovery — Amendment of Bill after An- 
swer, 

An amendment after answer to a bill of 
discweryy m aid of a defence at law, for the 
purpose of inquiring and obtiuning further 
information, as to matters stated in the an- 
ewer, will not be allowed, if the facts disclosed 
to the plaintiff pretions to the fling of the 
Inlif were sufficient to put him upon making 
such inquiry originaliy. 

On the t4ih of September 1884, the 
defendant, James* Campbell, a resident at 
Para, in South America, entered into a 
cotttract with the Brasilian government, to 
order from En^nd a certain quantity of 
arms, accoutrements, &c., to be delivered 
in conformity with models which were de- 
livered to him, he undertaking that the 
arms should be well manufactured, and of 
the best quality, according to the patterns, 
&c. It was provided, that the arms should 
be for the account and at the risk of the 
defendant, as far as the city of Para, and 
should be delivered at the door of the 
Custom-house of that place, to the agents 
whom the Brazilian government should 
name, &c. ; and one half of the stipulated 
price was to be paid immediately, by bills 
of exchange drawn by the Treasury of 
the province of Para on the province of 
Maranham, and the remainder of the pay- 
ment was to be made as soon as the arms, 
&c. should be received by the govern- 
ment, in bills drawn on the same firm. 



The defendant gave security for the com- 
pletion of the contract in conformity with 
its terms ; and it was signed by the de- 
fendant James Campbell, and by several 
members of the Brazilian government on 
its behalf. 

In order to fulfil the contract, the defen- 
dant wrote the following letter to Messrs. 
Bates and Barrows, of Birmingham, order- 
ing the goods : — 

"Para, j^rth September 1884. 

** Gentlemen, — A recommendation from 
my neighbour and friend Mr. James Hen- 
derson, has induced me to take the liberty 
of addressing you on the followingsubjeet. 
I have lately contracted with the Brazilian 
government to furnish them with arms and 
accoutrements as per inclosed list, whidi 
they are extremely anxious should be exe- 
cuted with as little delay as possible, and 
have shipped by this conveyance, the Para 
Packet to London, a box containing pat- 
terns of each article for which you have a 
bill of lading inclosed; I wish you, there- 
fore, to order the box to be forwarded 
without delay,' in order to enable you to 
prepare executing the order as soon as you 
receive funds for this purpose, as my friends 
at Maranham, Messrs. Mendoz & Season, 
will be put in funds by the first convey- 
ance from this, to remit you in good bills 
on London by the first opportunity, and, I 
trust, the remittance may reach you in all 
November; the sum to be remitted yon 
will, by last advices of the exchange, be 
about 8,600/. or 8,700/., which, from the 
nearest calculation that could be made 
here, will fully cover the coat of the order ; 
should this, however, not be the case, you 
may rely on being remitted in due time, 
after hearing from you, in the same man- 
ner, for whatever the invoice may exceed 
the amount of the bills, as I have security 
from the government to double the amount 
of the order ; or should yon require any 
further information or security, I beg to 
refer you to Mr. Neil Campbell, Greenock." 

In consequence of this order, Messrs. 
Bates & Co. through their agents, Messrs. 
Robertson & Co.^ of Liverpool, shipped 
the goods so ordered on board the C/io, 
of Liverpool, insuring them in two policies, 
which were underwritten by the plaintiffe, 
from Liverpool to Para. The policies were 
dated the 7th of August 1885, on which 
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day the ship sailed, and proceeded oh her 
voyage until the dOth of September 1835, 
when it was alleged that she anchored off 
Salinas, in South America, which is at the 
niondi of the riyer Para, for the purpose 
of obtaining a pilot to take her up that 
river to the city of Para, where, as ap- 
peared by the evidence of the only survivor 
of the crew, she, on the drd of October 
ISSBf was, in a hostile manner, attacked, 
conquered, and taken, skuttled and de- 
stroyed by pirates, and the goods com- 
prised in the policies stolen, taken, and 
carried away by them, and became wholly 
lost to the defendant. 

The defendant having brought actions 
on the policies against the underwriters, 
they, on the 24th of November 1886, filed 
their bill against the defendant, in which 
they charged the defendant with having en- 
tered into the above contract as the agent of 
the Brazilian government, by whom he had 
been paid, and that he had no interest in the 
action ; that he had received, at the time, a 
very considerable sum of money, in respect 
o£ the goods, from that government, and 
that he had, from time to time, since the 
eontract, received large sums of money in 
respect of the goods, which he sometimes 
pretended formed an item in account be- 
tween himself and the Brazilian govern* 
menty and that in such account that go- 
vernment had given credit to the defendant 
for the godds ; and that there was a large 
sum of money due by him on the balance 
of such account. It further charged, that 
there were various witnesses at Para, Ma- 
raoham, and elsewhere abroad, who could 
give evidence to the matters, &c., referred 
to, whose evidence it was very material for 
the plaintifis to have upon the trial of the 
action; that some letters or correspondence 
had passed between the defendant and tlie 
ofilcers of the Brazilian government^ and 
between the defendant and the captain and 
mate of the ship, and between the defen- 
dant and various other persons residing 
at Para, Maranham, and elsewhere abroad, 
relating to the said matters or some of 
them ; that the defendant, or his solicitors 
or asents, had in their possession, &c. 
such letters, &c., and various other deeds, 
books, &:c. 

It then prayed for a discovery ; for a 
commission to examine witnesses at Para, 



Maranham, or elsewhere abroad, to the 
end that the plaintiff might have the be- 
.nefit of their testimony at the trial of the 
actions; and that, iu the meantime, the 
defendant might be restrained by injunc- 
tion from proceeding in the actions, and 
from commencing any other action or 
proceeding at law, &c. 

To this bill the defendant demurred for 
want of equity, and, afler argument, the 
demurrer was overruled by Lord Abinger, 
C.B., who granted the injunction. The 
defendant put in his answer on the 24th of 
July 1837, in which he denied the agency 
altogether, and gave a copy of the contratt 
with the Brazilian government, the $ak^ 
stance of which appears above. He admil- 
ted that, pursuant to the terms of the con- 
tract, the Brazilian government advanced 
to him the sum of 26,284 milreas, being one 
half the contract price for the goods which 
he had undertaken to supply to that govern- 
ment, and to whom he had given security 
for its due fulfilment on his part, and that 
he and his sureties were liable and bound to 
repay to the said government the said sum 
of 26,284 milreas, in the event of the goods 
not being delivered by him according to 
the terms of the contract; he, however, 
had not repaid the same or any part thereof, 
inasmuch as the Brazilian government 
having taken into its consideration the im- 
possibility of his being able, under the cir- 
cumstances of the case, to cause the goods 
shipped on board the CUo to be delivered 
at Para, had given him time for the fulfil- 
ment of his contract, and that he had ac- 
cordingly ordered liiessrs. Bates & Bar- 
rows to send to him at Para goods of 
the same description, value, and amount, 
as were insured by the policies, to enable 
him to execute his contract ; but denied, 
except as stated, that the Brazilian go- 
vernment, or any other power, or person 
or persons, had paid him for the goods, or 
any part of the costs to which he had been 
put in relation thereto ; but he admitted, 
that there was now nothing doe to him in 
respect of the goods from the Brazilian 
government, or any other persons or per- 
son, except the underwriters of the two 
policies of assurance, inasmuch as the goods 
not having been delivered to the agents of 
the government according to the contract, 
it was not liable to him for them, the less 
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being his own individuariosSk He admit- 
ted baTing brought actions' on the policies, 
and that he intended to proceed in them 
when the injunction should be dissolved: 
that the contract set out, and the letter 
to Bates & Co. were the only contracts 
entered into by him, with respect to the 
goods : denied receiving any other money 
of the Braizilian government, &c., any 
money for the goods except the sum. stated, 
which was considered by the government 
and himself as being now io part payment 
of goods ordered by him of Bates & Co., 
So replace those lost in the C/io, and to 
enable him to carry into execution the 
contract. He denied the charge, as to 
money due by. him to the government, upon 
a balance of account, &c. 
. The case now came before the Court, 
OB a motion on the part of the plaintiffs, 
ibat they might be at liberty, without pre«- 
judioe to the injunction, to amend their 
billy for the purpose of inquiring as to the 
Braxilian government having given the de* 
lendant time for the fulfilment of his con* 
tract, as mentioned in his answer : and as 
to what, if any, correspondence had passed 
between the defendant and Bates & Bar-» 
rows, and other persons, as to the supply 
6f fresh arms, &c. to the defendant or the 
said government : and as to whether some 
of the arms, articlea, and goods, tlie sub* 
ject of the insurance, had not got into the 
hands of the said government, their agents^ 
or soldiers, and as to correspondence re* 
lating thereto ; and that the plaintifib might 
be at liberty to insert all necessary and 
proper statements and charges for the pur* 
pose of obtaining discovery as to the above 
matters. 

Mr. Simpkinsan and Mr, Q, JUchardti 
in support of the motion. — The answer of 
the defendant discloses new circumstances* 
Information, for the first time, • is given 
that the defendant had further time allowed 
him to fulfil his contract, and that he had 
ordered a second supply of arms, &c. It 
U essentia], therefore, that the plaintifib 
ahould know every circumstance connect- 
ed with this new agreement and order« 
The first agreement, which is set out oer« 
batim in the answer, was in writing ; the 
probability is, that the second was also in 
writing. There may be recitals in it ma** 
terially affecting the plaiutifiTs ; shewing, 



f>r instance, either great laches on the pafc 
of the Brazilian govenmient; or that some 
of the arms, '&c. have got intaits poases- 
sion; or it may shierw, what appears>proba- 
Ue from some expressions in the anawet, 
that the ship bad arrived at the limits 
within which the goods were to be deli«- 
vered, in which ease the defendant'^ lia* 
bility to the Brasiliait government woidd 
cease. The correspondence with Mcaars. 
Bates & Co., with respect to che fresh 
ssipply of arms, may throw some light upon 
the anliyect. The ■ circumstanoes under 
which the vcaael was lost, are such as' to 
warrant this application. It is dear^ that 
without this further discovery the [rfaintiff 
cannot successfully go to trial. Jcauon Vi 
Solarie(l) shews diat the Court will, under 
particular circumstances, alh>w an amend* 
ment afVer answer to a bill of discovery. 

Mr, Spence and Mr, Pwrvity contra.-*^ 
The plaintiflb hav« filed no affidavits as to 
matters in immediate connexion with the 
subject of the bill, but rely entirely upon 
their own auggestions derived from the 
answer, which distinguishes this motion 
from that made in Jamom v. SolmrUt which 
was supported by such aflBdavits. The 
plaintiib ought, at all events, to ahew that 
the defendant has disclosed matters which 
are material to thia case, and which they 
could not have known before^ and that there 
was no fault on their part, in not inquiring 
of them in their original MIL . The goods 
mentioned in the contract, which is act 
forth in the answer, are those whidi were 
insured, and in reapect of which the bill 
was filed; they being lost, the defendant 
came upon the underwriters for the insur* 
aace money, who filed this hill, to ascertain 
what interest he had in them. That inters 
est, whatever it was, can have no reference 
to any subsequent contract made in relation 
to other goods* It is not {Hrobable, look* 
ing at the actual interest of tlie defendant 
in the goods lost, that - the -information 
sought,* win he material to the pkintififa^ 
The defendant contracted to furnish goods 
to the Braailian government,: who agneed 
to pay him down one-half of the stipulated 
]^rice ; it did so pay hira ; the' goods were 
lost, and the defendant became liable to 
refund the money he had received. The 

(1) 2 Y. & C. 13« ; e. c. 6 Law J. Rep. (n.s.) 
Excfa. 75. 
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gorvemment, faowevor, instead ofc»Hing on 
him or his sureties to repays gave him fur- 
ther time to fulfil the contract, allowing 
him to furnish other goods to supply the 
loss. Out of these circumstances, nothing 
material to the plaintiffs can Srise; o)c* if 
anything can, they should have filed affi- 
davits of materiality in support of the mo- 
tion. 
Mr^ Smpkmson replied. 

Lord Abingbb, C.B. — The only doubt 
which I have entertained in this case is, 
whether or not there was a sufficient dis« 
doBure of the circumstances before any 
bill was filed, to lead the plaintiffs to sug- 
gest by their bill, whether any, and what, 
arrangement had been made at any time 
between the defendant and the Braailian 
goremnent in respect of this loss. I ad-^ 
Biii, that in general, if you direct your in- 
c^ttiries to a specific contract, made at one 
particvlar time, and the defendant discloses 
toine other contract made at another time, 
which is connected with the matters inquir- 
ed afteri but does not amount to a full dis- 
closure of those matters, this would be a 
ground for allowing you to amend your 
bil]. But where &e disclosures already 
made before the filing of the bill, are su^ 
fieient to put the plaintiffs on inquiry, as 
the disclosures here were sufficient to put 
the plaintiffs on their inquiry as to the 
probability of loss, and the nature of the 
contracts entered into, I am at a loss to 
tee why the original bill should not have 
been directed to those subjects. I thiiik 
there is much in what was said for the 
plaintifTh, as to the first contract being set 
out in the answer, and the other- not; hot 
still I think the plaintiffs come too late to 
iral thiems^lves of any inquiries which 
might arise firom this circumstance. The 
underwriters in this case were aware when 
they filed their bill, that the ship had been 
lost ; of the particulars of that loss ; that 
the cargo had been taken by pirates ; that 
the party who had ordered the cargo had 
tecurity from the Brazilian government to 
twice the amount of the cargo, and had 
been in some way paid ; and yet that be 
was seeking to recover the insurance money 
in an action. Upon the supposition that 
he had been paid, they make certain in- 
quiries on that head, to which, he replies 



that < he- has been paid half the aiAount. 
Tlsey then find their case incomplete, with- 
out further information as torhow,and un- 
der what conditions the payment was made. 
But why oottld they not have asked him 
this by their original bill ? The5r might 
th^n have put tolatm the questions — Have 
you been paid ? and if not paid the whole, 
bow much have you been paid, and upon 
what terms have you been indemnified as 
to the remainder ? 

Although one is desirous of giving room 
£br every inquiry in these cases, yet if a 
party neglects his opportunities of inquiry 
in the first instance, hei otight not to be. 
allowed to make suggestions aflerwards, 
which he should have made at first. I 
should have thought, that in this bill, the 
plaintiffs would have pointed their inquiries 
to every circumstance, under which the 
arrangement could have been made. 

The ground, therefore, on which I de- 
cide this motion, (and it is a little beside 
the arguments,) is this, that the plaintiffs 
had the opportunity of making the in- 
quiries originally, which they now seek too 



late. 



Motion refused^ with costs. 



SAME V. SAMB. 



Aldsrsoii, B. 
Dec. 1. 

Witness — Motion for Commission abroad, 
after Answer, 

The Court wtll, on the motion of the plain- 
tiffs after answer to a bill of discovery, and 
an disdooery arising out of the answer, grtint 
a commission to examine witnesses abroad, 
which, although prttyed for by the bill, had 
not been had ; but in so doing, it will impose 
severe terms. 

■ Mr. Simpkinson and Mr. O. Richards 
now moved on behalf of the plaintiffs, that 
one or more commissioBS might issue for 
the eaLamination of witnesses at Para and 
Maranham, in the Brasils, returnable with- 
out delay,' and that the defendant's clerk 
in court might, within four days after notice, 
join and strike commissioners* names with 
the i^aintiffs* clerk in court; or m default 
thereof, that the plaintiffs might be at 
liberty to sue out a duplicate or triplicate 
of such commission or commissions, if ne- 
cessary; and if the defendant joined in such 
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commission, seven days' notice of the exe- 
cution of the commission to the defendant's 
commissioners, or any one of them, might 
he deemed good notice ; and that such com- 
mission or commissions might contain the 
usual clauses for swearing an interpreter, 
and translating the interrogatories and de- 
positions, if necessary ; and that an injunc- 
tion might issue to restrain the defendant 
from all further proceedings in the action, 
until the return of the commission or 
commissions, and publication should have 
passed in the cause ; and that the defendant 
might, in four days after the date of the 
order to be made in this application, pro- 
duce and leave in the hands of his clerk in 
court for the usual purposes, all the deeds, 
books, papers, memorandums, and writ- 
ings admitted by his answer. 

In support of the motion, the affidavit 
of Joseph Lowless, the solicitor to the 
London Assurance Company, co-plaintiff 
in this suit, was read, in which he stated, 
that, in order to sustain their defence to the 
action, it would be absolutely necessary 
to examine witnesses resident at Maran- 
ham and Para, for the purposes of ob- 
taining their testimony on the trial, on 
behalf of the defendants-at-law, without 
which they could not safely proceed to 
trial. 

Mr. Spence and Mr, PurvU^ contr^, con- 
tended, that this motion came too late, the 
application, if intended to be made, ought 
to have been earlier. 

Alderson, B. said, he did not think that 
the delay had been of such a nature^as to 
deprive the plaintiffs of the benefit of the 
inquiry they sought ; ancf more especially, 
as, in his opinion, such an investigation 
might be necessary to attain the ends of 
justice. He would, however, in conse- 
quence of the delay, bind the plaintiffs 
under severe terms : he would direct them 
to pay the amount of the policy, with in- 
terest for one year last past, at the rate of 
4/. per cent., into court, to be invested in 
Exchequer bills. The plaintiffs to pay the 
costs of the motion. The commission to 
issue, and the injunction to be revived in 
the terms of the motion. The documents 
in possession of the defendant's solicitors 
in this country to be produced here. The 
booka at Para to be inspected there on 



oath ; sealing up those parts not relating 
to the matters in question. 



KINO 0. ABBOTSON. 



C.B. \ 
Nov. «1. J 

Practice — Tnutee — Injunction — Receiver, 

An injunction having been granted, and no 
motion to diswhe on the coming in of the 
aniwerf a receiver appointed as ifcoHree. 

Hie not a sufficient ground for dissolving 
an injunetiont that theallegationst upon which 
it was granted^ are denied hy the anewer^ 
when the answer discloses a sufficient ground 
for sustaining it. 

This was a bill filed on behalf of an in- 
fant against the surviving trustee and exe- 
cutor of her father, the testator, imputing 
breaches of trust, irregular habits, and want 
of responsibility, to the trustee. By his 
will, the testator directed a part of his 
estates to be sold forthwith, and the pro^^ 
duce to he immediately invested in other 
land to be settled to the same uses, or in 
government securities. 

Immediately after the bill was filed, an 
injunction was obtained expairte^ to restrain 
the trustee from receiving any further part 
of the rents and profits. The affidavit in 
support of the injunction stated, that the 
trustee was a man of little or no property; 
that he had, since the death of the testator, 
become addicted to drinking ; that he had 
misapplied the trust property; and that 
if he were permitted to receive any further 
sums there would, in the opinion of the de- 
ponent, be great danger of the money 
being lost. 

The answer was afterwards filed, and 
the defendant thereby denied the irregu- 
larity of habits imputed to him, asserted his 
solvency, and denied the breaches of trust ; 
but the accounts set out in the schedules 
to the answer shewed, that the defendant, 
immediately after the death of the testator, 
borrowed money at interest upon the ground 
of wanting it to pay debts : that, though 
he sold immediately the estatea directed to 
be sold, he did not, till after the bill was 
filed, a period of several yeavs, invest in 
the funds or in land, any part of the pro- 
duce, but that he had^ from time to time» 
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deposited monies with his bankers, at in- 
terest, and lent other monies also at inter- 
est, but without security. 

The defendant did not, on his answer 
coming in, move to dissolve the injunction, 
but he was subsequently ordered to trans- 
fer and pay in the stock and monies ad- 
mitted by his answer. 

Subsequent rents having accrued due, 
a motion was now made, on the part of the 
trustee, to discharge the injunction, and on 
behalf of the infiint to appoint a receiver. 

Mr, Elderton, in support of the applica- 
tion for a receiver and also in opposition to 
the motion to dissolve the injunction, con- 
tended, that the injunction and the appoint- 
ment of a receiver were both necessary for 
the protection of the infant's interests in 
the property. 

Mr. Booth, contrli.-— No sufficient reason 
has been given for disturbing the appoint- 
ment of the testator, who had especial con- 
fidence in the defendant. The smallness 
of his property is no objection, as the tes- 
tator, who knew that, thought proper to 
appoint him. 

^LoRD Abingbr,C.B. — ^That alone is not 
a sufficient ground.] 

If the objection relied upon is, that the 
defendant is an improper person to receive 
the rents, the ex parte application for an in* 
junction was irregular, as the proper ap- 
plication in the first instance was for a 
receiver, 

[Lord Abikobr, C.B.^-This was an in- 
junction till answer; that answer has been 
put in nine months since, and yet the defen- 
dant has made no application till now to dis- 
solve the inj unction. Whatever the plaintiff 
might have done then, he comes now to do 
what is right. I think it was a proper case to 
apply for an injunctipn.] 

This was an ex parte application on the 
other side. Now, the conditions on which 
such applications must be grounded, are, 
that the party praying ex parte for an in- 
junction must shew an urgent and imme- 
diate danger, and that he has used due 
diligence. There is nothing here to shew 
that there was any immediate danger, nor 
was any suggested when the application was 
made. The injunction was obtained ex 
partet and without the attention of the Court 
being called to all the facts. It was, there- 
fore, improvidently granted, and the allega- 



tions upon which it was obtained are en- 
tirely denied by the answer, and the defen- 
dant is therefore now entitled to dissolve it. 
When the injunction is discharged, the 
whole ground for the appointment of a re- 
ceiver is removed. 

Mr, Elderton, in reply. — The testator 
had no especial confidence in the defendant. 
In the first instance, he appointed ' the 
widow as guardian to the child; but, in 
case of her second marriage, the testator 
appointed Edmund Rudd and the defen- 
dant to succeed her in that office, they 
having already been appointed by the wiU 
as trustees to the property. Rudd, the 
other trustee and guardian, is dead, and the 
mother has married again. The defendant 
cannot complain of the application for the 
injunction being ex parte, as the affidavit 
upon which the injunction was gpranted ren- 
dered it imperative upon the Court to grant 
it ; and, though the answer denies some of 
the allegations in the affidavit, it discloses 
quite enough to shew that the defendant 
ought to have been restrained. The defen- 
dant borrowed money at interest, without 
any necessity ; and, when he had realized 
the estate, instead of investing it as direct- 
ed by the will, lent it on mere personal se- 
curity. 

Lord Abinobr, C.Q. — It appears to me, 
that this injunction was properly granted. 
The affidavit stated, that the estate of the 
infant was in danger, that the defendant 
was a person of intemperate habits, was 
not a housekeeper, and had refused to ac- 
count. Under these circumstances, I think 
1 was right, on an f x parte application, in 
granting the injunction. The defendant 
has allowed that injunction to remain a con- 
siderable time after the answer was put in, 
without applying to dissolve it, and has re- 
ceived the rents and profits of the estate in 
defiance of the injunction. The matter 
disclosed by his answer, coupled wit}i the 
other circumstances which appear, I think 
make it expedient that the injunction should 
continue until the Master has made some 
report on the bona Jides of the case ; and 
that being my opinion, a receiver must be 
appointed as a matter of course. 

Receiver appointed in accordance 

with the terms of the motion, and 

injunction conthnted. 
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CREASE V. PENPRA8E. 



CB. 

Nov. 21. 

Injunction — Principal and Agent — Ac- 
counts, 

An action having been brought for wages 
by a toller or agent of tin Tmnest against his 
jmncipalt the lessee of the mines, a bill far 
an aecotmtf and injunction to restrain the 
4Ktion^ was filed by the defendant at lam. 
After answer put in, admitting unadjusted 
accounts, the Court refksedy on motion^ io 
dissolve the injunction, as the questum migh^ 
he decided, and the accosmts taken in a euurt 
ofeqmty. 

The defendant, who for several years 
previous to 1834', had been the toller, or 
agent of the defendant, the lessee of tin 
mines in the duchy of Cornwall, fos re- 
ceiving the tolls and condncting the works 
of the mines, for which he, by agreement, 
was to receive an allowance of two shil- 
lings in the pound on the toll of tin» brought 
his action for monies paid to the plaintiflTs 
use, and for special services performed; 
and in his particulars claimed various 
sums as due to him from the plaintiff from 
1827 till the time of his dismissal in 1834. 
The plaintiff thereupon filed this bill^ stat- 
ing that all accounts were adjusted between 
the parties in 1 833 ; ^at from that period till 
the defendant's dismissal, he had received 
the tolls of tin, of which no account had 
been rendered to the plaintiff, and of the 
amount of which the djefbndant alone was 
cognizant ; that he had been applied to for 
such accounts, but had refused to render ' 
them, stating that no balance was due; and 
the bill prayed for an accomit, and an injunc- 
tion to stay the proceedings at law. The 
defendant put in his answer, admitting that 
there were accounts between him .and the 
plaintiff, but alleged that the settlement in 
1833 did not include sums due to him £6r 
extra services, and other matters. He*then 
stated certain sums as having been ex- 
pended by him for the plaintiff, &c. 

Mr. G. Af. Butt and Afr, Fwell, for the 
plaintiff, shewed cause against dissolTiiig 
the injunction. This is a proper case for 
the interference of the Court, as it is ad- 
mitted by the defendant that the accounts - 
between him and the plaintiff are unset- 
tled, and he only ean say, what is the 



amount of tolls, &c. received by him from 
the mines, or of monies he has paid to the 
plaintiff's use. He has delivered a bill of 
particulars of demand from the year 1827 
to 1834, taking no notice of what ha has 
received for the j^aintiff after the settle-* 
ment in 1833, and not denying that the ac- 
counts were then settled. He had no right 
thus to bring his action against the pbdntiii, 
a$ if the plaintiff bad oo couater-daim 
against him. The bill is founded on the 
same principle as bills against stewardsi 
agents, &c., and it is sustainable on stronger 
grounds, for in such cases, the pUuntiQs 
. seek for an account of the receipt of rents, 
the amount of which might be as well 
known by the principal as the agent ; but 
here it is of monies'^ which no one but the 
agent can give an account of. If the action 
were allowed to go on, it must end by a 
reference. 

Mr* R^erst contra. — ^The only quesUon 
is, as to wnat is the remuneration to which 
the defendant is entitled for his servicea ; 
and that is a quefltipn to be decided by a 
jury, and not by a court of equity. The 
question of wages is entirely distinct from 
those raised by the bill ; and it is not the 
province of a court of equity to detemune 
what wages are proper for a servant or 
f^ent to receive. With regard to the par- 
ticulars of demand, they are in the uaoal 
form. 

Lord Abinoer, C.B. — If it should be- 
come necessary to try the question by a 
jury, thia Court has the power of giving 
the defendant that advantage. This is 
the case of an agent bringing an action 
for bis wages, against his principal: 
he admitting that there are unadjusted 
accounts between him and his prindpal, 
who says, ** I have a right to that account 
before I pay you.". In my opinion, this 
is a proper occasion for a oourt of equity 
to interfere, and say to the agent, *' Yo^ 
may have your wages, but you must also 
say, what is due frcHU you to your princi- 
paL'' I quite agree with the observation, 
that if thia action were to go on, it must 
end in a reference: and, if so, I cannot 
say that it is not a proper case to be decided 
by this Court, and to be sent, before the 
Master to tiJce the accounts. 

Injunction continued. 
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N * 10 r ^^^^^ ^^^ OTHERS V, KORTH. 

Creditors* Suit—SaU'-Purchase— Peti- 
tion — Time. 

A suit was originally instituted by the 
plaintiff on behalf of himself and other ere' 
dUorSf in wMcha sale of certain lands, ^c, 
was ordered for their benefit^ and conditions 
of sale settled by the Master , one of which 
was, that if there should appear any error 
or mistake in the description of the prtmiseSf 
or any other mistake or error whatsoevery 
respecting the premises or any part thereof, 
such mistake or error should not annul the 
sale, biU a compensation or equivalent be 
given or taken, as the case might require; 
such compensation, or equivalent to be deter- 
mined by the Master, in case the parties 
could not agree, <^c. One of the lots was 
not sold at the sale, but afterwards by private 
contract, subject to the same conditions to A. 
It was described as containing fourteen acres, 
which were proved to be customary acres, or 
twenty-seven statute acres. The sale was 
approved by the Master and confirmed by 
the Court. Four years afterwards, a credi- 
tor presented his peti^on, praying for a re- 
ference to the Master to ascertain and report 
what amount of compensation beyond the 
amount of the purchase-money agreed to be 
given, should be allowed for the excess in the 
quantity of land comprised in the lot pur- 
ch€ued, or that the order might be discharg- 
ed, and the premises put up for sale again : 
—Held, that the petitioner came too late, in 
petitioning four years after discovery. 

This was the petition of William Mey- 
rick, of Merthyr Tydvill, in the county of 
Glamorgan, one of the creditors of Rode- 
rick Gwynne, deceased ; and it stated, that 
this suit was originally instituted by Rode- 
rick Price, (since deceased,) and David 
Jenkins, on behalf of themselves and other 
creditors of Roderick Gwynne, deceased, 
the testator in the pleadings of the cause 
mentioned, for the payment of his debts 
out of his real and personal estates ; and 
it was in July 1810 referred to the deputy 
remembrancer of the court to take an 
account, by whom, amongst other things, 
it was reported that the petitioner was a 
special contract creditor for the sum of 
35SL 9s, S^d. It was directed by an order 
New Series, VII.— Excbeq. in Eq. 



of the Court, which bore date the 2\si of 
May 18iS9, that it should be referred to 
the Master to approve of a proper scheme 
for the sale of the testator's real estates, 
and that he should accordingly proceed to 
sell them either together or in lots, and upon 
such terms and conditions as he should 
direct, and at such time or times as he 
should appoint. The purchase-money was 
directed to be paid into the Bank of Eng- 
land, with the privity of the Accountant 
General, in trust, to the account of the tes- 
tator's estate, to abide the further order of 
the Court; and it was further ordered, 
that, for the purposes of such sale, proper 
particulars of tlie real estate should be laid 
before the Master. 

In pursuance of this order, certain par- 
ticulars of sale were laid before the Master ; 
and, amongst others, those as to lot 50, 
were as follows : — " Seven fields, fourteen 
acres more or less, part jof Godrecoed 
Farm, tenant John Hughes, yearly rent 
42/., tenant from year to year." 

Amongst the conditions of sale laid be- 
fore and approved by the Master, the 8th 
and 9th were as follows :—" 8th— That if 
there should happen any error or mistake 
in the description of the premises in the 
preceding particular, or any other mistake 
or error whatsoever, respecting the said 
premises, or any part thereof, such mistake 
or error shall not annul the sale, but a 
compensation equivalent shall be given or 
taken, as the case may require ; such com- 
pensation or equivalent to be determined 
by the said Master, in case the parties 
differ about the same. 

'* 9th— Should any purchaser neglect to 
pay his purchase-money, agreeably to the 
third condition, from what cause soever it 
may be, he shall pay interest on his pur- 
chase-money from that time, at the rate 
of 41. per cent, per annum till the time of 
payment, and the vendor shall be at liberty 
to take the Master's report of the bidding, 
and obtain the usual orders for confirming 
the same, and for payment of the purchase- 
money, in regard to any purchaser making 
default in payment of his putchase-money, 
at the expense of the purchaser making 
such default." 

The estates were accordingly advertised 
for sale before the Master, and the sale took 
place at the Castle Inn, Merthyr Tydvill, 
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on the SOth of July 1831, in 57 loU,)>ttt 
lot 50 was not sold. Soon afterwards, 
one of the plaintiffs, (David Jenkins,) en-* 
tered into a written contract with Henry 
Jones, bearing date the 7 th of November 
1831, for the sale of the hereditamenta 
contained in lot 50, for the sura of 973^ 
14f., according to tlie before-mentioned 
conditions of sale ; and it having been re- 
ferred to the Master, he, by his report of 
the 5th of May 1832, certified that the 
contract was a proper contract, and for 
the benefit of the several parties interested 
in the real estates of the testator ; which 
report was confirmed by an order of the 
Court of the 2 1st of May 1832 ; and Jones 
was declared the purchaser at the price 
named, and that he should be at liberty on 
or before the 12th of June following, to 
pay the purchase-money into the Bank of 
England, as directed by the decree, and 
that he might therefore be let into the pos- 
sesaion of the premises, and into the receipt 
of the rents and profits thereof as from 
the preceding Lady-day. 

It was alleged by the petitioner, that H. 
Jones did not pay the purchase-money at 
the time mentioned, and that no conveyance 
had been executed to him; but that hejiad 
since taken possession of the premises* and 
had continued in such possession and in 
receipt of the rents, &c. 

It was further alleged, that the seven 
fields comprised in lot 50, were in the 
particulars of sale incorrectly described^ 
inasmuch as the admeasurement thereof 
was stated to be fourteen acres, whereasi 
in fact, they consisted of twenty-seven 
acres and upwards* That the sum of 42/., 
stated aa Jthe rent, was much less than the 
value, and that H. Jones shortly after he 
entered . into the contract, entered into an 
agreement, by which he let the property 
to a responsible tenant at the yearly rent 
of 80/. That the actual value at the time 
of the contract was 1,600/., and that it was 
'well known to Jones that the premises 
consisted of twenty-seven acres, and not 
fourteen acres, as erroneously stated in the 
particulars of sale. That Mr. Philip 
Vaughan, from the commencement of the 
proceedings, had acted as solicitor for all 
the parties interested in the suit, and had 
the sole management thereof, and Uie sale. 
That the petitioner, on discovering the errori 



applied to Mr. Vaughan, and requested 
hitn to take the necessary proceedings, Kk 
such solicitor, to protect the creditors' in- 
terests in the premises, by causing appli- 
cation to the Court for compensation or 
equivalent firom Henry Jones, in respect 
of the excess in the quantity of acres 
above the quantity stated. That in Feb-, 
ruary 1837, a petition was presented on 
behalf of David Jenkins, praying (amongst 
other things) that it might be referred to 
the Master, to ascertain and report whe- 
ther any and what compensation should 
be given, by reason of any error or mis- 
take in tlie description of the premises in 
lot 50 ; notice of which was duly served 
on Henry Jones, but which had since been 
neglected, and without the present peti-^ 
tioner's consent withdrawn ; and he believed 
the agent of P. Vaughan had been instruct- 
ed by him to take no fiirther steps in tha 
matter, but to obtain an order that Henry. 
Jones should pay his purchase-money into 
court, and to procure a conveyance to him 
of the premises comprised in lot 50« in 
pursuance of the contract. That P. Vaughan 
was employed by Jones in the matter of 
the purchase, and was instructed by him 
to prepare the conveyance and complete 
the purchase. That the petitioner took 
no part in the proceedings in the suit^ not 
gave any direction thereon^ nor did he at 
any time approve of or sanction the sale 
of lot 50 to H. Jones, and that at the time 
of the sale, and of the confirmation thereof 
by the Court, he had no knowledge of the 
real value or extent of the property com- 
prised in the lot. 

He then prayed that it might be refen^ed 
to the Master, to ascertain and report what 
would be the pr<^r amount of compens^ 
lion beyond the amount of the purchase- 
money agreed to be paid by Jones, for the 
excess in the quantity of the lands com- 
prised in lot 50, beyond tlie description 
of the quantity contained iii the particulars 
of sale, and that the same with interest 
thereon, together with the original pur- 
chase-money, and the interest due thereon# 
might be ordered to be paid by Jones to 
the credit of the suit, or ihat the order of 
the 31st of May 1832 mi^t be discharged* 
and that the premises might be again put 
up for sale by auction, with the approba* 
tion t)f the Master* and the purdiase-money 
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paid as by former order, — the petitioner 
ofiering, upon such sale, to advance 10/. 
per cent*, upon the sum agreed to be paid 
by Jones, in case more should not be 
offered. And that Jones might be ordered 
to account for the rents of the premises 
from the time when he so entered into pos« 
session ; and for further orders, &c. The 
petition was supported by affidavits. 

In opposition to it, the affidavit of Henry 
Jones denied that there was any mistake 
or misapprehension on the part of the ven- 
dors or their agents, either at the time of 
sale, or upon entering into the contract, as 
to the extent or average of the lands, &c. 
in lot 50, and that it was distinctly stated 
that the lot, as given in the particulars, 
had been computed according to the old 
customary or parish measure; but that the 
same were in fact twenty-seven chain or 
statute acres, or thereabouts. That at the 
sale, the highest bond Jide bidding for il 
was 9fi5L That in the early part of Janu- 
ary 18d2,thedefendant remitted to Messrs. 
Vaughan & Bevan, as the solicitors of 
the vendors, the sum of 1,000/., as well in 
payment of the purchase-money as that of 
another small lot purchased by him at 
the sale, the receipt of which they had 
acknowledged by letter dated the 0th of 
January 18d2. That soon after the con- 
tract, he liad made a bond Jide offer to sell 
die premises again £br the same money, 
but could not. That alber purchasing it« 
he for eighteen months farmed it himself, 
and improved it, and then let it, with 
odier property to the value of 8i., for a 
term, at 60i. a year, to a Mr. Crawshay, 
whose object was to secure to himself the 
free use of the river Taff*, for the purpose 
of his iron-works, except for which, it 
was not worth more than die price given 
for it. 

This affidavit was supported by others, 
among which, was that of Mr. P. Vaughan, 
which stated, that at the request of the 
creditors, he attended a meeting of them 
on the 15th of April 1887, at which the 
petitioner was requested to attend, when 
the propriety of making an application to 
Ihe Court, in reference to the property 
eomprised in lot 50, for tlie purpose either 
of procuring a re-sale thereof^ or obtaining 
a compensation by reason of a mistake in 
the description of the premises, was fully 



discussed and maturely considered; and 
the creditors at such meeting, unanimously 
resolved not to take any proceedings in 
the matter, and instructed him, as the soli- 
eitor^r the estate, to proceed forthwith 
to confirm the sale to Jones ; in conformity 
with which instructions, he accordingly 
obtained an order for paying the purchase- 
money into court, which he believed had 
been done. 

From circumstances stated, it was alleged 
that the petitioner knew the value of the 
land in 1882. 

Mr, Simpkituon and Mr. Booih^ for the 
petitioner. — The 8th condition of sale 
says, that if there should appear any error 
or mistake in the description of the pre* 
mises, sudi mistake or error was not to 
annul the sale, but a compensation equivat 
lent was to be given or taken, as the case 
might require, such compensation or equi- 
valent to be determined by the Master, in 
case the parties could not agree. This was 
a mistake, which made a considerable dif- 
ference in the quantity of land purchased 
by Jones, and which came clearly within 
the provisions of that condition. BesideSf 
the purchase-money was not paid into 
court at the period fixed by the Master, or 
for some time after, and then only by an 
order on petition, after the present petition 
was under consideration. The circum- 
stances of the case compelled the petitioner, 
who was a creditor to a large amount, for 
the benefit of himself and the other parties 
interested in the estate, to adopt the course 
he was now following. 

Mr. Jam€$t for the purchaser, Mr. Jcmes ; 
and — 

Mr. Sharpe, for the plaintiff on the re- 
cord, opposed the petition, contending, in 
the first place, that the petitioner, although 
a creditor, yet not being a party upon the 
record, had no rigkt to make tilts applica- 
tion; and cited a manuscript case, d^^ided 
by the Lord ChaKicellor, when Master of 
the Rolls, {Turner v. Rad/ard,) in sup^ 
port of t^s position. 3ut even if he had 
such a right, he was barred by his own 
lacheft in suffering the matter to stand over 
from 1832, when it was dear he must' 
have known the value of the property, till 
the presentation of this petition. With re- 
spect to the non-payment of the purchase- 
money, it was clearly proved that Mn 
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Jones paid his purchase-money to the so- 
licitor of the creditors, the party authorized 
to receive it, in 1882. 

Lord Abinoer, C.B. — If I had con- 
sidered it necessary to decide this petition 
upon the ground of Mr. Meyrick not having 
a locus standi in this court, as not being a 
party to the record, and having no right to 
present any petition, I should have desired 
a little time for consideration, but I do 
not think it necessary in this case to give 
any opinion upon that point. 

The petitioner wishes me to modify the 
order, by referring it to the Master, to as- 
certain what addition is to be made on the 
ground of a mistake or misdescription in 
the quantity of land purchased by Mr. 
Jones, or to cancel this contract; and this 
he does after the lapse of a period of four 
years from the con6rmation of that con- 
tract ; and he grounds his application on 
the conditions of sale. I know courts of 
equity go a long way in cases of misde- 
scription ; and I own that if, in this case, 
the misdescription had been such as had 
deceived the purchaser, it might have been 
a ground for his seeking to avoid the sale. 
I admit, that courts of equity have modi- 
.fied payments in cases of misdescription ; 
but, I think, not in cases like this. But 
must not something be said as to lapse of 
time ? I agree to the proposition of Lord 
Eldon, that there must be some limitation 
as to the time within which these applica- 
tions should be made ; for if, after a re- 
ference to the Master and a confirmation 
of his report, I allow you, after a lapse of 
four years, to re-open the minutes, why 
may I not do it after twenty years? The 
petitioner in this case applies to the Court 
to cancel the contract, or to send it to the 
Master to state the amount to be paid be- 
yond that fixed by the contract, and this 
four years after a discovery. 

The ground upon which I shall dismiss 
this petition is this : — that even assuming 
for the sake of argument, that Mr. Mey- 
rick had a right to petition, and that the 
.events would have justified him in filing a 
petition when he made the discovery ; yet 
that he has delayed so long as to deprive 
him now of any such right ; for I must 
assume from the evidence that he was ac- 
quainted with th^ facts when the case was 



before the Master in 1832, yet he comes 
. for the first time in 18S7, four yeanr after- 
wards, and makes this application, contrary 
to the wishes of the other creditors. * 

There are two reasons why length of 
time ought to be a bar to applications of 
this sort ; — first, because the purchaser, 
upon the faith of the contract, and its con- 
firmation by the Court, might have laid 
out large sums of money in improveiqents 
on his purchase, and have thus modified 
his interest in it ; besides, property near 
large manufacturing towns is constantly 
changing its value ; — and, secondly, as re- 
gards the interests of the creditors. It 
appears very probable, if sent back to the 
Master, that he would make no alteration, 
the length of time rendering it difficult to 
ascertain what the value was ; and, if so, 
why should it be referred ? 

With respect to the non-payment of tlie 
money into court, it is agreed, that although 
Mr. Vaughan was the solicitor of Jones, 
the purchaser, yet he was also the solicitor 
in the suit for all the creditors ; and, if so, 
Jones paying his money to Mr. Vaughan, 
which he appears to have done in 1882, 
must be considered as equivalent to his 
paying it into court. Had he paid it to 
his own solicitor, who was not the solicitor 
of the creditors in the cause, the case would 
have been very different. He, therefore, 
must not be prejudiced by the money not 
being paid in at the time. 

I reject the petition, on the distinct 
ground, that the petitioner knew, or ought 
to have known, the subject-matter of which 
he complains, when the question was raised 
in the Master's office, notwithstanding 
which he has delayed till 1837, before he 
files his present petition. And this being 
my opinion, it must be dismissed, with costs. 
Dismissed accordingly. 



Aldbrson, B. -% 

1887. 5 POLLEY r. SEYMOUR. 

Dec. 8, 21. J 

Devise — Conversion, 

Testatrix detised all the rest, residue, and 
remainder of her real and personal estate, 
after payment of her debts, certain legacies, 
S^c, to the use of a trustee, his executors, 
4*c., upon trust, to reUun and keep the same 
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tfi the state ti should beinaithe time of her 
deathf as long as he should think proper^ or 
to sell and dispose of the whole or such pari 
thereof as and when he or they from time to 
time should think expedient^ S^c; and m 
speaking of the trust she used the words^ 
** And for facilitating such sale and sales as 
are by me hereinbejhre authorized to' be 
made of my real and personal estate" ^c. : 
— Held, under the circumstances, that tlie 
testatrix didnot intend an absolute conversion 
of the real property into personalty. 

The original bill, which was filed in 
1820, and amended in 1822, stated, that 
Salona Turst, late of John Street, near 
Tottenham Court Road, in the parish of 
St. Pancras, being possessed of consider- 
able estates and effects, both real and 
personal, comprising, amongst other things, 
a certain property or premises called uie 
Pantheon, in Oxford Street, to the greater 
part whereof she was entitled in fee simple, 
and to the remaining part for a long un- 
expired term, duly miade and published 
her will, which bore date the ISth of Sep- 
tember 180S, whereby, after giving cer- 
tain specific and pecuniary legacies, she 
gave, devised, and bequeathed all the rest, 
residue, and remainder of her real and 
personal estate, whatsoever and whereso- 
ever, after payment of her debts, the 
above-mentioned legacies, and her funeral 
and testamentary expenses, unto and to 
the use of William Seymour, of Margaret 
Street, in the parish of St. Marylebone, in 
the county of Middlesex, his executors, 
administrators, and assigns for ever, ac- 
cording to the different natures and quali- 
ties thereof respectively, upon trust, to 
retain and keep the same in the state it 
should be in at the time of the decease of 
the testatrix, as long as he should think 
proper, or to sell and dispose of the whole 
or such part thereof^ as and when he or 
they, from time to time, should think ex- 
pedient, either by public auction or private 
contract, and in such lots and parcels as 
he or they should think best and most ad- 
visable, unto any person or persons who 
should be willing to become the purchaser 
or purchasers thereof, or of any part there- 
of, for the most money and best price or 
prices that could or might, at the time or 
times of such sale or sales, be reasonably 



had or gotten for the same; and then 
upon trust to place out and invest the 
money to arise and be produced from or 
by such sale or sales, together with all 
ready money which the said testatrix 
should leave at the time of her decease, 
and all sum and sjims of money which 
should be collected or got in by him or 
them, and which should be due or owing to 
the said testatrix at the time of her decease, 
in his or their own name or names, and in 
the name of some two of the residuary 
legatees thereinafter named, in the public 
stocks or funds, or upon real or govern- 
ment securities of and in Great Britain, at 
interest ; and then she willed and directed 
that the said William Seymour, his heirs, 
executors, or administrators, should stand 
and be possessed of and interested in all 
such the general residue of her real and 
personal estate ; and from and after any 
such sale, then of the stocks, funds, and 
securities, wherein the same or any part 
thereof should have been laid out or in- 
vested, in trust, by and out of the rents, 
issues, profits, &c., interest, dividends, 
and proceeds thereof, to pay the several 
annuities following, that is to say, to Wil- 
liam PoUey and his assigns, one clear an- 
nuity or yearly sum of lOOZ. for his natural 
life ; to Mary Polley and her assigns, one 
clear annuity or yearly sum of SOL for her 
natural life; to Sarah Crode and her 
assigns, one annuity or clear yearly sum 
of ^0/. ; to Ann Agnes Pitcairn Webster, 
Jesse Webster, and Joanna Webster, daugh- 
ters of Charles Webster, therein described, 
and to the survivors and survivor of them, 
one annuity or clear yearly sum of 60/. 
during the life of the longest liver of them; 
to Rebecca Harvey and her assigns, one 
annuity or clear yearly sum of 20/. for her 
natural life ; to Elizabeth Dunkerley and 
her assigns, one annuity or clear yearly 
sum of 50/. during her natural life, to com- 
mence and be computed from the day of 
the death of the said Sarah Crode ; and to 
Rebecca Harvey, one -annuity or clear 
yearly sum of 50L for her natural life, to 
* commence and be computed from the day 
of the death of the survivor of them, the 
said Sarah Crode and Elizabeth Dunker- 
ley; to Philip Elias Jeffery (in the will, 
by mistake, called Philip Jefferies) and his 
assigns, one annuity of 20/. for his natural 
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life; and to the said William Seymour, 
one annuity or clear yearly sum of 60L 
during hie natural life, which eaid several 
annuities or yearly suras the testatrix di- 
rected should be paid free of all taxes, and 
by equal half-yearly payments, and that 
the first half-yearly payment thereof should 
be made on the day six months next after 
the testatrix's decease ; and from and after 
full and entire payment and satisfaction of 
the said severiJ annuities and all arrears 
thereof, then the testatrix directed thai 
the said William Seymour, his heirs, exe* 
entors, and administrators, should stand 
possessed of all the rest, residue, and re<- 
ouunder of her said real and personal estate 
and ef&cts, and of the stocks, funds, and 
securitiee wherein the same or any part 
thereof should have been invested, and the 
rents, issues, and profits, interest and di- 
vidends, and produce thereof, in trust, for 
William PoUey, Mary Policy, Sarah Crode, 
Rebecca Harvey, and WiUiam Seymour, 
in equal shares wd proportions as tenants 
in conomon, and not as joint tenants, and 
finr their reapecUve heirs, executors, and 
assigns, according to the different natures 
and qualities thereof; and the testatrix, for 
lacalitaling such sale and sales as were by 
her thereinbefore authoriaed to be made of 
her real and personal estate, declared that 
the receipts of the said Wm. Seymour, his 
hears, executors, and adn2kini8trators,ahould 
from timelo time ibe good and sulBcient 
discharges. The will contafned also a pro<* 
Vfiso, that if the residue, or the stocks, 
funds, «r seoorities, in which the same 
ahottld be invested, should not be suffi- 
dent fvom time to time to answer and pay 
all the annuities in full, then the annuities 
should abate proportionably one with the 
other ; and the testatrix appointed the de- 
fendant William Seymour sole executor of 
her will. 

The testatrix died in 1805, without re- 
voking or idtering her will, leaving an 
heir-at-law her surviving. Upon her death 
William Seymour proved the will, took 
upon himself the trusts, and soon after en- 
tered into possession of all the real estates 
and personal effects of the testatrix ; and 
out of the produce thereof, he paid and 
satisfiedall the testatrix's funeral, &c. ex- 
penses and just debts, and also all the 
specific and pecuniary legacies given by 



the will, and fi>r some time paid the an- 
nuities. 

Sarah Crode died in the lifetime of the 
testatrix; Mary Polley, one of the residu- 
ary legatees (afterwards Jefierson) died in 
1807, leaving her husband, the defendant, 
John Jefferson, her personal representative, 
and her child, the jdaintiff, Mary Jefierson 
(afterwards Bewley), her heir and real re- 
presentative; Rebecca Harvey, m Novem- 
.ber 1804, married the plaintiff, John Car* 
ver; plaintiff, Thomas Egerton (since dead)^ 
by assignments became entitled to the an- 
nuities given by the will to Agnes Ann 
Pitcairn Webster, Jesse Webster, and Jo^ 
anna Webster. In December 1830, Wm. 
Policy, another of the residuary legatees 
died intestate, leaving the defmsdantSt a 
widow, and other children, besides the pre- 
sent plaintiff, who was his son and heir, 
who^ having taken out letters of adminis- 
tration to his fedier, is now his real and 
personal representative. 

The bill, after alle^ng that William 
Seymour had discontinued paying the an- 
nuities, which were considerably in arrear, 
and reftised to account and pay ancii an- 
nuities, on the ground that the estate and 
effects of testatrix, which he had been aUe 
to get in, had been expended by him, in 
the payment and discharge of the funend 
and testamentary expenses and debta of the 
testatrix, and of the specific and peconiary 
legacies given by her will, &c., charged the 
belief of the plaintifis, in the truth of the al- 
legation of the defendant, William Seymour, 
that the proper^ devised was of such a 
nature that the defendant could not well and 
efiectiially execute the trusta of the wilK 
and that llie property called the Pantheon 
Theatue was in a very embarrassed states 
and that die proprietors, lessees, or mana* 
gers of it, had been for some time past^ 
and then were, unable to pay the rem for 
it, and thereupon diat he was desirous 
ekher of being rdeased or discharged from 
the trusto, or of acting therein, and in the 
management, sale and disposal a£ the pro- 
perty under the direction of a court of 
equity; and it alleged that the plaintiffs 
had been unable to discover who was the 
heir-at-law of the testatrix, or whether 
sudi heir-at-law was within the jurisdiction 
of the Court. 

It then pray^ diat the will might be 
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established, and the trusts carried into ex- 
ecution under the decree of the Court, and 
that an account might be taken of the per- 
sonal estate and efiecta of the testatrix 
(not specifically bequeathed), possessed 
or received by die defendant William Sey- 
nraur^and of the produce thereof, and that 
an account might also be taken of the real 
estate of the testatrix, and of the renta 
and profits thereof, possessed or received 
by the defendant, or by any person by his 
order or for his use, and of the arrears 
that were then due to the plaintiflQi respec*- 
tively, upon account of their respective 
annuities, and that the real estates of the 
testatrix might be sold, and that the clear 
residue might be divided amongst the de- 
fendant and plaintiffs respectively, to whom 
such residue was given and bequeathed, 
according to their respective interests 
therein; and that one or more proper per-* 
son or persons might be appointed to ma« 
nage the property, and to receive, collect, 
and get in the same or the renu and pro- 
fits thereof; and that the defendant Wm. 
Seymour might be restrained from collect- 
ing, gettii^ in, or receiving the same, or 
from interfering in the property or the 
management thereof, &c. 

To this bill the defendant Wm. Seymour 
put in his answer, stating, amongst other 
, things, die state and condition of the pro- 
perty called the Pantheon, his desire to be 
discharged from the trusts, or if the Court 
should dunk fit, of acdng in the trusts and 
in the management, sale, &c. of the pro* 
perty, under the direction of the Court, 
upon being indemnified in so doing ; that 
in his judgment a sale would not be expe- 
dient until the leases of and in the shares 
had expired ; that he was desirous that a 
receiver should be appointed to collect and 
receive the rents, and to apply the same 
against loss by fire, and in sadsfiiction of 
the annnides ; that he was unable to dis- 
cover who was the heir-at-law of testatrix, 
&c. ; and claimed such intereats, ^c. under 
the will, as in the judgment of the Court 
he might be entided to, and submitted to 
act aa the Court should direct. 

The cause came on for hearing in 18S2, 
when the original decree was made, for an 
account, a receiver, &c. William Policy, 
the original plaintiff, died in 1830, and the 
suit was revived in 1881 by his son, the 



present plainuff. It was flir'thcr revived, 
on the marri^e of Mary Jefferson with 
Joseph Bewley . Orders were subsequently 
made for the sale of the property, &0m 
and it was sold, but, the purchaser not 
making good his purchase, the contract 
was rescinded. It had since been offered 
for sale and bought in. It was afterwards 
let upon a repairing lease for sixty-^ne 
years, from Lady-day, 1834, at a rent of 
8002. a year to the present lessee, who had 
converted it into the Pantheon Baaaar. 
This arrangement having been effected, the 
cause came here on further directions, and 
the object was to have the rights of the 
parties declared ; and the grand question 
was, whether, under the devise and deal* 
ing with it in the will, the Pantheon pro- 
perty, which was freehold, was intended 
by the testatrix to be converted out and 
out into personalty, or whether a discre- 
tion was vested in the trustee to sell it or 
not, when and how he might think proper* 

Mr. Stuart and Mr. BeUam^ fbr die 
plaintiffs, except Wm. Seymour. — ^There 
has been no conversion. At the time the 
suit was instituted there had been no con* 
version out and out. If there had been 
an absolute direction that the property 
should be sold and converted into money, 
and the money to be paid, that would have 
been a conversion out and out. If the 
individual died before actual conversion, 
they might elect to take it as land ; if an 
opdon was given by the testator, there was 
no conversion dll the ofition was exercised. 
At all events, the legatees have an option, 
and here the opdon is to take it as real 
i^Topertj'-^Ackroydv. SmUhion{\\ Walker 
V. Denne{^\ KenneUv. AbboU (8), Tkomim 
V. ffemley(4). Although diere was a decree 
for a sale ftiefore the death of PoUey the la« 
ther, this property has not yet been convert- 
ed, foi* the theatre still remains real estate. 

Mr. Q. Turner, for the plaintiff William 
Seymour. — ^The question is, whether an 
opdon was given by the will to Seymour 
to sell or not to sell. There was no clear 
direction ; he was " authorized," not *' di- 
rected." The will, in express words, gives 
a discretion to Mr. Seymour to sell or not 

(1) S Bro. C.C. 598. 
(S) 2 Ves. 170. 

(3) 4 Ves. sot. 

(4) 10 Vet. 1«9. 
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as be may tliink proper-^Co2e v. Wade {5), 
Walter v. Maunde{6\ Walker v. Shore {7), 
Banks ▼. ScoU{S). In the case of a bank- 
rupt, land converted in his lifetime is per- 
sonal ; if after death, the heir may treat 
the surplus as realty. In the case of a 
mortgage, with power of sale, it depends 
on the time of the sale : if during the life 
of the mortgagor, he or bis executors, &c. 
take the surplus ; if after his death, the heir 
takes it— Wright v. Rose (9). There is 
nothing in the proceedings in this court to 
alter the nature of the property. In Jessopp 
V, Watson (10), the testator directed a 
mixed fund, composed of the produce of 
his real and personal estate, to be applied 
to certain specific purposes, and the resi- 
due' to be divided among his children or 
child at twenty-one if sons, and twenty-one 
or marriage if daughters ; and if no child, 
to such person or persons as he should by 
his codicil appoint. The testator died 
without having made a codicil, leaving an 
only daughter his heir, who died under 
twenty-one and unmarried. It was held, 
that so much of the residuary fund as was 
constituted of real estate descended to the 
heir, but in the character of personal estate ; 
and that such personal estate, together 
with the residuary personal estate of the 
testator, was, in the event which had hap- 
pened, undisposed of and divisible under 
the Statute of Distributions. Seymour's 
willingness to submit was conditional, and, 
the condition failing, he may claim his right 
again. There has been no conversion into 
personalty. The Court may undoubtedly 
question the motives of the trustee in not 
selling, and determine whether the pro- 
perty is to be considered as real or per- 
sonal estate ; and should it determine that 
the property is real, another question may 
arise between Wm. Seymour and the Crown. 
The whole law on this subject ia to be 
found in Burgess r. Wheate^ll), 

(•f) 16 Vei. 27. 

(6) 19 Yes. 4t3. 

(7) 19 Ves. 387. 
(B) 5 Madd. 495. 

(9) 2 Sim. & Stu. 323. 

(10) 1 Myl.& K. 665; 8.0. 2 Law J. Rep. (n.8.) 
Cbano. 197. 

. (11) 1 £deii, 177. Sae also In re Evans, t Cr. 
M. & K. 200; 8.0. 4 Law J. Rep. (n.s.) £zch. 
201, and The Attorney General v. Ramsay's Trus- 
tees, 2 Cr. M. & R. 224, a. c. 4 Law J. Rep. (n.s.) 
Exch. 211. 



Mr. Temple and Mr. Sharpe, for the 
parties entitled to the property if converted 
into personalty.— If under the terms of the 
will an absolute option was given, no doubt 
it would be as contended for on the other 
side; but here, no such option is given, 
otherwise he might keep the furniture in 
specie. The words in the last clause may 
refer to the option of all the legatees — 
Deeth v. Hale ( 1 2). If one of the legatees 
desires a sale, he cannot elect to take the 
lands as money. Walker v. Denne was a 
case of clear option to vest in freehold or 
leasehold. No option was exercised; it 
remained money. Cole v. Wade was also 
a case of absolute option. Neither of those 
cases applies here. The general principles, 
in regard to the question of conversion out 
and out, are best stated in Smith v. Claxton 
(15), Kirkman v. Miles {14)^ Flanagan v. 
Flanagan(l5\ MaUabar v. Mallabar {16\ 
Ackroyd v. Simpson. If the direction be 
to sell, the purpose remains, and so the 
land is to be treated as money — Wright v. 
Wright {n). Then, with regard to discre- 
tion as to time — Doughty v. Bali (18). 
The question is, whether there is sufficient 
in this will to take it out of the rule, and 
whether the Court will not so construe it 
as not to make it discretionary, but to 
direct a sale absolutely. The bill was filed 
in 1820; a decree was made in 1822, by ^ 
which it was referred to the Master to in- 
quire whether it would be most for the 
benefit of the estate to sell, and if so, be 
was to proceed to a sale. The Court by 
this did not consider it as an absolute op- 
tion ; but it would not take on itself to 
state whether the proper time had arrived. 
The Master reported in 1824 that it should 
be sold. Polley, the original "" plaintiff, 
died in 1830. The decree for a sale was 
acted on in 1882, and a sale took place, 
but the purchaser not completing his pur- 
chase, the contract was rescinded. Cir- 
cumstances arose after Policy's death, when 
the present plaintiflT revived the suit, by 
which it was thought advisable to have a 

(12) 2 Mol. 317. 

(13) 4 Madd. 484. 

(14) 13 Ves. 188. 

(15) Cited in Fletcher o. Ashbamor, 1 Bro.C.C. 
497. 



(16) Forest. 79. 

(17) 16 Ves. 188. 

(18) 2 P. Wns. 320. 
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farther reference to the Master on the 
Bttbject of a sale, and in 18d6 he made 
another report, in which he altered his 
former opinion, and said, that from cir- 
cumstances subsequently brought to his 
notice, he was of opinion that the Pantheon 
should not be sold. The present plaintiff 
confirmed the election of his ancestor, by 
wishing to have it converted into money. 
This, therefore, must be considered as a 
decree acted upon, and as coming within 
the rules of conversion. 

Mr» fVray, for the Crown. — Looking at 
the nature of this property, the reasonable 
construction is to give an option as to time. 
The object is a division. The words are 
to ba construed as meaning to give sound 
discretion to the trustee. If a sale was 
the object, there is an end of the case. 
Therefore this is a conversion out and out. 

Mr, Stuartf in reply. — ^The case lies in 
a narrow compass. The bequest to the 
residuary legatees speaks of real and per- 
sonal property. Nothing done in the court 
can affect the case. Here the words in the 
will do not go to an absolute conversion 
out and out. 

Dec. 21, 1887. — Alderson, B. — In this 
case I have looked at the authorities, and 
examined with care the will of the testatrix 
Salime Turst. The only question is, whe- 
ther the Pantheon, which is of freehold te- 
nure, and the only property mentioned in her 
will, must be considered as converted into 
personal estate by the residuary clause. 
The principle upon which the Court is to 
proceed is quite clear. We are to examine 
the whole will, and to see whether the ex- 
pressed intention of the testatrix, to be col- 
lected therefrom, was, that this property 
should be converted out and out, as it is 
called, or whether it was given to the trus- 
tee upon a trust,'either to sell or not to sell, 
according as he, in his discretion, mi^ht 
judge best. The testatrix, after giving 
some trifling legacies, includes all her re- 
siduary property, real and personal, in one 
generid devise. She devises it to a trustee, 
'^upon trust to retain and keep the same 
in the state it shall be in at the time of my 
decease, as long as he shall think proper, 
or to sell and dispose of the whole or such 
part thereof as and when he or they shall 
New Seribs, VIL—Bxcbbq. in Bq. 



from time to time thhik expedient, either 
by public auction or private contract, and 
in such lots or parcels as he or they shall 
think best and most advisable, unto any 
person or persons who shall be willing to 
become the purchaser or purchasers there- 
of, or of any part thereof, for the most 
money and best price or prices that can 
or may, at the time or times of such sale 
or sales or disposition, be reasonably had 
or gotten for the same." Then she goes 
on to provide what shall be done with the 
residue, so to be dealt with at the option of 
the trustee. Now, on looking at this clause, 
it is to be observed, that die simple and 
natural meaning of the words is in favour 
of a discretion vested in the trustee ; for 
he is, in the first place, to keep and retain 
the estate in the state it shall be in at her 
decease. Secondly, if he does not do that, 
he is to sell the whole or any part thereof, 
(which seems strongly to point to a discre- 
tionary power,) as he shall think expedient, 
and when he shall think expedient, and in 
such lots as he shall think best. 

The will then provides, that the proceeds 
of what is sold, together with the person- 
alty, shall be vested in the trustees* names, 
jointly with those of two of the residuary 
legatees, and gives the trustee the power 
of changing the stocks in which the money 
should be invested ; but still confining such 
power to stocks of a similar description ; 
and after providing, that out of the fund 
consisting both of rents, (of so much of the 
property as should remain actually uncon- 
verted,) and the then annual profits of the 
personal estate, and parts of the real estates 
converted, certain annuities should be paid, 
which, in case of insufficiency, were to 
abate proportionably, — gives the whole re- 
siduary fund to certain persons, amongst 
whom the trustee is included, in equal 
shares. This clause contains words appli- 
cable to the property both in its converted 
and unconverted state, and speaks of the 
respective heirs, as well as the personal 
representatives of the residuary legatees ; 
in fact, directing that the residuary pro- 
perty in the hands of the trustees shaU go 
to them, their heirs or executors, accord- 
ing to the different natures and qualities 
thereof. This, therefore, very materially 
increases the probability of the conclusion, 
D 
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that the testatrix intended the trustee to 
have a discretion ; for she seems here to 
contemplate the prohahility that he would 
use it, and to have employed apt words to 
provide for such a contingency. There is 
an additional expression in the will, which 
leads to the same result. The testatrix, 
speaking of the trust, uses these words : 
"and for facilitating such sale and sales as are 
hy me hereinbefore authorized to be made, 
of my real and personal estate," &c. The 
word "authorized " is more applicable to 
a discretionary power than to an order and 
direction on her part. 

There are difficulties, no doubt, on 
the other side, but they rather arise out of 
the nature of the devise, being of portions 
of one general residuary fund, consisting 
of both real and personal estate, and of the 
double situation of Mr. Seymour, as trus- 
tee and one of the legatees, than out of the 
words of the will, as used by the testatrix. 
It is safer in such cases to be governed 
by the words of the will, and, if possible, 
to give to each and to all of them their 
natural and simple meaning. Indeed, I 
think, that the decision of Sir William 
Grant, in Brown v. Bigg (19), in words 
not very dissimilar, is almost in point; the 
words there were, " that the testator order- 
ed and empowered his wife, in case she 
chose so to do, with the advice of W. R., 
to sell the Grimsden estates;" stating "she 
will probably not choose to live there." 
It was there contended, that it was a con- 
version out and out; but Sir W. Grant 
held the contrary, deciding, that it only 
became personal estate upon the sale by 
the widow, under the powers contained in 
the will. 

That is, therefore, the view which I take 
of this will. It seems to me, that here the 
testatrix has bequeathed her real estate to 
the trustee, with a discretion to sell or not 
to sell the whole or any part of it; and, con- 
sequently, until he exercises that discretion, 
the property remains in the state it was at 
the time of her death. 

Then, have the subsequent proceedings 
in this court made any diflTerence? In 1822, 
the bill was filed. The trustee tlien sub- 
mitted to act as directed by the Court. 

(19) r V«».t79. 



After various references, the Court directed 
a sale, but no sale has taken place ; and the 
last report of the Master is against any 
sale, it being in his judgment expedient for 
all parties, that the property should re- 
main in its present state. I think, this 
leaves the case as it stood under the will. 

Judgment accordingly. 



} 



MARTINEAU V, COX* 



C.B. 
Nov. 11. 

Partner — Liability, 

A partner ofafor^n house^ carrying on 
business abroad, he residing and carrying on 
business in England^ on his own account^ is 
not bound to know the transactions of the 
foreign partnership, although they are biwl- 
ing on him, and, consequently, he will not be 
required to set forth a schedule of books, ^c, 
relating to, and in the custody of, the foreign 
house. 

The defendant carried on business as a 
merchant, on his own separate account, in 
London, where he resided, and where he 
had had various dealings with the plaintiff; 
but it was sought by this bill to charge him 
as a partner in a house in Portugal, with 
the value of certain bombazines, which the 
plaintiff, through the defendant, had con- 
signed for sale to the Portuguese house. 
The bill charged, that there were in the 
possession or custody of the house in Por- 
tugal, various books of accounts, papers, 
'writings, and memorandums, whereby the 
partnership between the defendant and 
that house would appear, and whereby 
certain dealings mentioned in the bill would 
be shewn to have been carried on between 
the plaintiff and the defendant, on the 
partnership account. The defendant, in 
his answer, admitted that he was a part* 
ner, to a certain extent, in the Portuguese 
house ; but stated, that he could only set 
forth such books, &c. as concerned his se- 
parate dealings with the plaintiffs, and such 
as related to consignments which he had 
made for them to the Portuguese firm; 
but that he knew nothing of the books, 
accounts, and transactions of the Portu- 
guese house, as a partnership. 
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Mr. Rogers^ for the plftintiffs, objected 
to the answer, on the ground of insuffi- 
ciency, contending, that the defendant be- 
ing a partner, and thereby having the 
means of knowledge, and it not appear- 
ing that he had taken all the steps he 
might have taken to obtain the required 
information, his personal ignorance of the 
matters inquired afler would not serve him 
in not answering. In Neate v. the Duke 
of Marlborough {l\ Lord Abinger, C.B., 
laid it down, that if a bill state a fact not 
denied by the answer, by which it appears 
that the defendant had the means of mak- 
ing an inquiry, he must answer as to the 
result of his inquiry. The defendant, in 
this case, had the means of inquiry : the 
possession of one partner was the posses- 
sion of the other ; and he ought to set forth 
a schedule of these books, as he was bound 
to know the transactions of his own house. 

Loan Abikger, C.B. — I do not think this 
an analogous case with that of Neate v. the 
Duke of Marlborough, Situated as the de- 
fendantis, I do not consider that he is bound 
to write to his partners for these books. 
His partners are in another country, and 
he has no controul over their dealings and 
transactions. A man is not bound to know 
the affairs of a partnership in Portugal, or 
in India, in which he may happen to have 
a share. Their transactions, it is true, are 
binding on him ; but he is not bound to 
know them. Suppose the defendant gave 
a schedule of these books, and the partners 
abroad refused to give them up, how could 
this Court enforce their production ? The 
Court ought not to commence the exercise 
of a jurisdiction which it cannot ultimately 
enforce. I cannot make an order on a 
gentleman in Portugal. 

Exception overruled. 



} 



LEWTHWAITB V, CLARKSON. 



C.B. 
Nov. 2fi. 

Practice. — Submission to Demurrers for 
want of Equity, and for want of Parties, 

If a plaintiff give notice^ within two days 
before the day on which a demurrer to his 

(1) t Y. & C. 3; I.e. 5 Ltw J. Rep. (n.s.) 
Ezcfa. £q. 98. 



bill for wani of parties is set down for argU' 
ment, of submitting to the demurrer, without 
a special application for the purpose he can* 
not amend his bill. Submitting to a demur^ 
rerfor want of equity puts the bill out of 
court; nor can it, except under special ctr- 
cumstances, be restored, 

A demurrer for want of. parties had been 
filed by one of three defendants, of the 
name of Clarkson, the other two having 
filed a demurrer for want of equity. These 
demurrers were both set down for argu- 
ment on the 2nd of November. On the 
8th, briefs to argue these demurrers were 
delivered to the defendant's counsel. No- 
tice was given on the 9th to the defendant's 
clerk in court, by the plaintiff's solicitor ; 
that the plaintiff submitted to the several 
demurrers ; and a further notice was shortly 
afterwards given, that the plaintiflTs coun- 
sel had obtained an order to amend his bill, 
by adding parties or otherwise as he might 
be advised, upon payment of SOs, costs to 
the defendants, in respect of each of the 
demurrers. 

A motion was now made, that the order 
to amend might be discharged, or that the 
plaintiff might pay the defendants the 
taxed costs of their demurrers. 

Mr, Spence, in support of the motion. — 
Where the demurrer for want of parties 
has not been submitted to, at least two days 
before the day for argume'ht, the bill can- 
not be amended as of course — 1 Fowl. Pr, 
320 ; and afler being set down for argu- 
ment, under any circumstances it can be^ 
amended only on payment of taxed costs — 
Downes v. the East India Company (1,), and 
Anonymous (2). Then, as to the demurrer 
for want of equity, the plaintifTs submis- 
sion, as against the parties so demurring, 
puts the bill out of court ; and, conse- 
quently, the bill must be taken to be dis- 
missed as against them, with full costs-— 
Kirkby's Orders, p. 6. 

Mr, Monro, contrJL — A special applica- 
tion is necessary, in order to amend a bill 
afier demurrer allowed for want of equity; 
but it is not so where the demurrer is only 
for want of parties ; there, although it may 

(1) 6 Vm. 586. 
(ff) 9 Vet. ttl. 
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have been set down for argument, until it 
is actually argued, without special applica- 
tion, a plaintiff may amend. The plaintiff 
in this case, having obtained an order to 
amend as against all the defendants, the 
real and only question is, whether he shall 
pay 30«. or full costs ; such appears to be 
the opinion of the defendants by the terms 
of their motion. It is in reality a question 
of costs. 

Lord Abinger, C.B.— If the demurrer 
for want of equity had been allowed, how 
could the plaintiff have proceeded upon 
his bill ? It is clear, that he could not have 
amended a non-existinff bill. The ques- 
tion, therefore, is, whether by submitting 
to the demurrer, he should be allowed an 
advantage which he otherwise would not 
have obtained ; and it seems to me that, 
according to the strict practice of the Court, 
he ought not. If the matter had been ori- 
ginally brought to my notice, I should cer- 
tainly not have allowed the amendments 
as a matter of course ; at the same time, 
under the circumstances, I am desirous 
that the expense of the new bill should be 
saved. Therefore, upon payment of the 
costs of the demurrer for want of parties, 
and of this application, let the order stand 
for amending the bill for want of parties, 
and let the demurrer for want of equity be 
set down for argument. 

Ordered accordingly. 



AldBRSON, B. 1 GRANT V. GRANT AND 
Dec. 14. J OTHERS. 

Devise — Residuary Estate — Interest, 

A residuary estate was bequeathed in the 
first instance to be paid into the hands of the 
legatee, on attaining the age of twenty-Jive 
years, and not till then, unless she married ; 
the whole property then to be settled on her 
and her children: — Held, that under this 
bequest, the legatee, who was an infant at the 
death of the testatrix, was absolutely entitled 
on attaining the age of twenty-one, to the 
accumulation of interest which had accrued, 
during her minority, 

Mary Hay, widow, by her will, dated the 



18th of January 1827» after giving 4Lvers 
legacies to various persons, expressed 
herself as follows : — " And finally, I give 
and bequeath to my dear adopted child, 
Maria Hannay Grant, the sum of 5,000/., 
the whole of my plate, jewels, and trinkets 
of whatsoever description, all my house- 
hold furniture and property, whether real 
or persona], of whatsoever nature, to secure 
which, I hereby appoint her the sole resi- 
duary legatee to everything I die possessed 
of, except those legacies I have devised 
away in the former part of this my will and 
testament.'* And after certain other be- 
quests and directions therein contained, the 
testatrix expressed herself as follows : — 
^* I do hereby also constitute and appoint 
Mrs. Jane Grant, Mrs. Mary Hastings 
Hannay, Thomas Hogan Smith, Esq., and 
Mr. Thomas Anthony Fenton, joint exe- 
cutors of my whole property, and guardians 
and trustees of my adopted child, Mary 
Hannay Grant, whose property I should 
wish to be paid into her hands, on the day 
she attains her twenty- fifth year, and not 
till then, unless she marries; her whole pro- 
perty then to be settled upon her and her 
children, in the event of her husband's death 
before hers. But if there are no children, 
then either the whole or the largest part 
of her property, as shall seem best to her 
guardians, to be at her own free and un- 
controuled disposal." 

The testatrix died on the 24th of Sep- 
tember 1827, and her will was proved by 
the defendants, three of the executors 
thereby appointed. 

By the Master's report of the 3rd of 
July 1828, it appeared, that the annual 
income arising from the property undis- 
posed of, after the debts and legacies were 
satisfied, and to which the plaintiff was 
entitled as residuary legatee, amounted to 
the sum of 560/. 18«. ^., and the allow- 
ance to the guardians for maintenance, by 
order of the Court of the 16th of July 1828, 
having been only 150^., by an order of the 
6th of Ai^st 1888, increased to 800^., 
the plaintiff, who had attained the age of 
twenty-one, presented this petition, which, 
after stating, that the residuary estate of the 
testatrix had exceeded the amount of the 
allowance made for her maintenance and 
education during her minority, and had 
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accumulated for her benefit, and tiiat she 
was entitled to a vested interest in it, and 
that the direction in the will contained for 
the settlement of her fortune, and for the 
postponement of payment thereof, until 
she attained the age of twenty-five years, 
applied only to the corpus of the property, 
and having attained her age of twenty-one, 
she was entitled to have the surplus income 
which had accrued during her minority 
paid over to her, and that £e whole of the 
future income ought also to be paid to her ; 
she prayed, that she might be declared 
entitled to the surplus income of the resi- 
duary estate of the testatrix, which had not 
been applied towards her maintenance and 
education during her minority, and the 
accumulations thereof; that it might be 
referred to the Master to ascertain such 
surplus income and the accumulations 
thereof; that it might be declared that she 
was also entitled to the whole of the income 
of the residuary estate of the testatrix, ac- 
crued or to accrue since she attained the 
age of twenty-one years, and that the same 
might be ascertained and paid to her, &c. 

Mr. Simpkifuon and Mr. James Russell 
supported the petition. 

Mr, C, Beavan, for the executors, did 
not oppose it. 

His Lo&DSHip made the order as prayed. 



} 



DAVIES V, THOMAS. 



Aldkrson, B. 

1836. 

June 28; Dec. 12. 

Marriage Articles — Notice. 

A^ by his will, devised an estate to trustees^ 
upon trust to raise money upon it^ by sale or 
^fUfrtgage, to discharge a particular debt, 
and apply the residue for the benefit of his 
children. The estate was purchased by By 
of the surviving trustee (Rs father), giving 
his collateral security for the payment of the 
purchase-money, beyond what was remdred 
to satisfy the debt, which he paid. Before 
the premises were actually conveyed to him, 
B, entered into marriage articles, covenant^ 
ing to settle the property upon his intended 
wtfe and her issue. After the marriage and 



the execution of the conveyance, a settlement 
was made in pursuance of the articles which 
recited this conveyance, and also referred to 
the will. 

Held, that the settlement conveyed notice 
of the will, which was binding on the wife 
and children ofB, although the articles were 
silent as to the will; consequently, that A's 
children were, as against the children of B, 
entitled to a lien to the amount' of the pur^ 
chase-money unpaid on the estate. 

It is not sufficient for a party claiming to 
be a purchaser for a valuable consideration, 
without notice under a marriage contract, to 
prove that he had no notice at the time of the 
articles; he must shew that he had no notice 
at the time of the settlement, 

John Davies, by his will, dated Novem- 
ber the 11th, 1808, reciting that he had 
purchased certain hereditaments and pre- 
mises after described, and to enable him 
to complete such purchase, he had bor- 
rowed from his brother, the defendanti 
David Davies, the sum of 911/., gave and 
devised all his messuages, lands, and here- 
ditaments, situate in the parish of Eglwys- 
fach, in the county of Denbigh, to Abel 
Lloyd and Robert Ky f&n, since deceased, to 
mortgage or sell, and pay the said sum of 
911/. and interest thereon, and divide the 
produce of such sale, and also his personal 
estate, between his, the testator's wife and 
children, provided that if his wife should 
marry before all his children should attain 
twenty-one, (which she did,) she should 
derive no benefit under his will. The will 
contained a clause, that the trustees* receipts 
should be a sufiicient discharge to the pur- 
chaser for the purchase-money, to be paid 
for the premises, and that the purchaser 
should not be bound to see to the applica- 
tion thereof. The testator appointed his 
wife and David Davies executors of his 
will. The testator died in January 1809, 
leaving several children. David Davies 
proved the will. In 1814, Abel Lloyd and 
Robert Kyffin contracted to sell the estate 
to John Lloyd, the son of Abel Lloyd, for 
the sum of 2,242/. 14«. 6(/., and he was let 
into possession. By articles, dated the 
11th of August 1815, which was after the 
above-mentioned contract, for purchase by 
John Lloyd, but before the premises were 
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actually conveyed to him, Abel Lloyd and 
John Lloyd, in contemplation of a mar- 
riage which was shortly afterwards had 
between John Lloyd and Elizabeth Jones, 
an infant, covenanted that they would, 
within a year after the celebration of the 
marriage, convey the premises to the use 
of John Lloyd for his life, with remainder 
to trustees, to preserve the contingent re- 
mainders, with remainder to the use of 
trustees for the term of 500 years, for 
raising 1,000/. for portioning the younger 
children of the marriage, with remainder 
to the use of the first and other sons of the - 
marriage in tail, witli remainder to the use 
of the daughters in marriage in tail. 

By indentures of lease and release, 
dated the 1st and 2nd of May 181 7, to which 
David Dayies, the executor, and Robert 
Davies, the eldest son of the testator, were 
parties, the premises were conveyed by 
Abel Lloyd to John Lloyd in fee. The 
sum of 2,242/* lis. 6d. was expressed to 
be the consideration of that conveyance ; 
but the only part of the purchase-money 
actually paid or settled in account, was the 
sum of 1,349/. 3ff. le/., being the amount 
of the principal money and interest due to 
David Davies, in respect of the debt of 
911/., and the accumulation of interest 
thereon. The remainder of the purchase- 
money, amounting to 895/. lis, 5d,, was 
never paid by John Lloyd, but, as a col- 
lateral security for that sum, he executed 
a bond to that amount to Abel Lloyd, who 
was then the surviving trustee. In that 
bond, which bore date the 2nd of May 
1817, David Davies joined as a security. 
. By indentures of lease and release, and 
settlement, dated the 11th and 12th of Au- 
gust 1 820, and executed after the marriage 
of John Lloyd, the premises in question 
were conveyed to trustees to uses, in pur- 
suance of the articles. David Davies and 
Robert Davies were parties to that settle- 
ment. 

In 1822, the younger children of the 
testator, John Davies, instituted a suit in 
this court, praying an account of the testa- 
tor's personal estate, and of the rents-, pro- 
fits, and produce of his real estate, and 
that their respective shares in the residue 
might be paid or secured to them. In 
that suit, Abel Lloyd, David Davies, and 



Robert Davies, were defendants ; and in 
February 1826, it was amongst other 
things ordered and decreed, that the de- 
fendant, Abel Lloyd, should forthwith pro- 
ceed to recover and get in the principal 
and interest due from John Lloyd, and the 
defendant David Davies, upon the bond 
of the 2nd of May 1817^ and in case the 
defendant, Abel Lloyd, should not within 
three months from the date of that decree 
proceed to recover and get in the same, 
then it was ordered, that the plaintiff 
should be at liberty to use the name of the 
defendant, Abel Lloyd, and to institute 
such proceedings in his name as they 
should be advised for the recovery there- 
of. 

In September 1826, John Lloyd died 
intestate, leaving his widow (formerly 
Elizabeth Jones,) and two children him 
surviving. Upon this, the action directed 
by the decree to be brought against John 
Lloyd, was brought against his widow as 
his administratrix ; but for default of as- 
sets of the intestate, nothing was recovered 
in the action. An action, as directed by the 
decree, was also brought against David 
Davies, but he took the benefit of the In- 
solvent Debtors Act, and nothing was re- 
coverable from his estate. 

In May 1 828, Abel Lloyd died insolvent. 
The present bill, which was one of revivor 
and supplement, was filed for the purpose 
of establishing a lien claimed by Uie chil- 
dren of John Davies, upon his estate, to 
the amount of 895/. lis. 5d,, the residue 
of the purchase-money due from John 
Lloyd. The plaintiffs were such of the 
children of John Davies as were infants at 
the time of the decree in the original suit. 
The defendants, in addition to those in the 
original bill, or their representatives, were 
the other children of John Davies, the in- 
fant children of John Lloyd, and the trus- 
tees under John Lloyd's marriage settle- 
ment. The bill charged, that when the 
marriage articles were entered into, John 
Lloyd had notice that his £ither, Abel 
Lloyd, had no title to the premises, other 
than as one of the trustees for sale under 
the will of the testator John Davies, and 
that he had no power to contract to settle 
the same ; and that John Lloyd had also 
notice, that the children of the testator 
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were entitled to the surplus produce of the 
sale of the premises. 

It appeared in support of the charge* 
that in the deed of release of the i?nd of 
May 1817, Abel Lloyd was described as 
'* surviving devisee, in trust for sale under 
the will of the said John Da vies ;'* and that 
this deed of reledfee was recited in the sub- 
sequent indenture of settlement of the 12th 
of August 1820. It likewise appeared,' 
that Messrs. John and Edward Oldfield, 
with full notice of the trusts of the will of 
John Davies, acted as the solicitors of Abel 
Lloyd and John Lloyd, in relation to this 
purchase, that they prepared the deeds of 
conveyance, and likewise prepared and 
were attesting witnesses to the bond ; and 
that one of them, John Old field, was a 
trustee under the settlement. Mr. Edward 
Oldfield, in his examination, stated, that 
although a receipt for the whole purchase- 
money was indorsed on the deed of the 
2nd of May 1817, he could not say that 
any portion of the same was, at the time 
of the execution of that deed, or at any 
other time, actually paid by John Lloyd to 
Abel Lloyd; and he believed that the 
sum of 895/. 1 1«. 5i2., for which John Lloyd's 
bond was given, was part of the money 
purporting by such indorsement to have 
been paid by John Lloyd. 

Mr, Simpkifuan and Mr, Koe^ for the 
plaintiffs. — The principal point is, whether 
there exists a lien on the estate, as claimed 
by the plaintiffs. It is no answer to this 
claim to say, that at the time of the con- 
tract there was no notice; for it will be 
sufficient to shew, that there was a con- 
structive notice at the time of the convey- 
anee. The purchase deed of May 1817, 
refers to the will of John Davies; that deed 
is virtually incorporated in the settlement 
by means of a recital ; and, consequently, 
the parties deriving title under these deeds, 
must be deemed to have had constructive 
notice of the trusts for the testator's chil- 
dren. Besides, through the medium of their 
solicitors, they had notice of the non-pay- 
ment of the part of the purchase-money 
secured by the bond. Such a collateral 
security cannot exonerate the estate. The 
lien remains until all the purchase-money 
is paid. Abel Lloyd was a mere devisee in 
trust, and might at any time have resorted 



to the estate, and his eettuu que iruti may 
work out their equities through him. 

Mr. Ombler, for the defendants in the 
same interest with the plaintiff*. 

Mr. Duckworth, for the other defendants. 

Mr, Temple and Mr. Tennantf for the 
trustees and infant children of John Lloyd. 
— The plaintiff's cannot, by a supplemental 
bill, raise the question relative to the exist- 
ence of a lien, which point was decided 
before the Chief Baron in 1826. Had not 
the original decree been founded on the 
hypothesis that no lien existed, the estate 
would then have been declared liable to 
make up the portion of the purchase-money 
remaining unpaid. Without a rehearing, 
the Court cannot deviate from the line of 
equity then followed. But supposing there 
had been no decree, surely it cannot be 
contended, that notice to John Lloyd will 
bind the children. Had their mother or 
their guardian notice ? They merely knew 
that part of the purchase-money remained 
unpaid, for which a security was taken, 
lliis security was approved of by the ex- 
ecutor, who, together with the devisee in 
trust and the testator's heir-at-law, was a 
party to the deed of conveyance. Besides, 
by the will, the receipt of the trustees was 
a sufficient discharge to the purchaser, who 
was not bound to see to the application of 
the money. 

[Alderson, B. — The purchaser was not 
bound to see to the application of the pur- 
chase-money ; but here there was no re- 
ceipt of the money.] 

There was a receipt indorsed on the 
conveyance, which would be evidence in 
favour of all persons except John Lloyd, ^ 
who is alone guilty of misrepresentation. 
The trustee, executor, and heir-at-law of 
the testator, are also parties to the mar- 
riage settlement, made in pursuance of a 
previous covenant to secure a jointure and 
provision for the wife and children. The 
only notice that can affect the children, is, 
that John Lloyd claimed to be owner of 
the estate. No fraud can be imputed to 
the wife or children, and they ought not 
to be held liable for the acts of the devisee 
in trust, against whom they have no remedy. 
The plaintiffs have no case at law, and why 
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should equity interfere ? The trustees of 
the settlement obtained the legal estate in 
1820, and are not affected by any notice 
previous to that time. Besides, a recital 
of the trusts of the will in the deed of con- 
veyance and marrii^e settlement does, by 
no means imply notice, that the purchase- 
money remained unpaid. 

Mr. SimpkinsoH replied. 

Dec. 12. — Alderson, B. — The only 
question in this case is, whether the plain- 
tiffs are entitled to claim a lien on the es- 
tate of the late John Davies, to the amount 
of 896/. \\s. 5d. The estate belonged 
originally to John Davies, by whose will 
it was devised to Abel Lloyd and Robert 
Kvffin, in trust to raise, by mortgage or 
sale, the amount due to David Davies, and, 
if sold, to divide the residue, afier David 
Davies's debt was paid, between the testa- 
tor's children. Under this power, the es- 
tate was bargained to be sold by Abel 
Uoyd and Robert Kyf&n to Hugh Hughes, 
as agent to John Lloyd, for the sum of 
2,242/. 14«. Od, ; and afterwards, in 1817, 
by a deed of release, which recited the 
will of John Davies, the amount of the 
debt with interest then due to David 
Davies, and all the other material facts, 
the estate in question was conveyed to 
Abel Lloyd, therein described as the sur- 
viving devisee for sale under the will of 
John Davies, to John Lloyd and his 
trustees. Li point of fact, the whole 
purchase-money was not paid, but only 
the debt due to David Davies, and a 
portion of the residue, the whole of 
which was divisible amongst the children 
of John Davies under his will. The re- 
mainder, being the sum of S951, lis, 5d,j 
was secured by the joint bond of John 
Lloyd and David Davies. Now, for this 
amount, there was clearly at that time a 
lien on the estate sold. 

John Lloyd, as a party to this transac- 
tion, had, of course, full knowledge of the 
will of John Davies, and of this breach of 
trust, in leaving a part of the purchase- 
money thus unpaid ; and if the defendants 
are volunteers claiming under him, they 
will be in the same situation in which he 
would have been. As to him, it is not 



doubted that the plaintiflTs would be en- 
titled to the lien on the estate now claimed 
by them. 

But the case of the defendants is two- 
fold. First, they say that this question 
has already been decided by this Court. I 
think, however, that this was not so; 
neither John Lloyd nor his descendants 
^ were then parties to the suit, and this point 
could not properly have come before this 
Court ; this, dierefore, is not a good de- 
fence. But, then, secondly, it was urged, 
that the children of John Lloyd are pur- 
chasers for valuable consideration, and 
without notice; therefore, are entitled to 
the judgment of the Court. This marriage, 
it may be admitted, was a valuable con- 
sideration; and if the marriage took place, 
and the settlement was made without no- 
tice of the will of John Davies, and of the 
money not having been paid, the case 
would be different. I delayed my judg- 
ment on this point till I could examine the 
deeds. 

The articles, previous to the marriage, 
are dated in 1815, and by them there is an 
engagement to convey these estates to cer- 
tain uses therein stated: no notice is there 
taken of John Davies's will. At that time 
there had been no conveyance, nor any 
money paid for the estate in question, nor 
the bond given for the residue ; this took 
place subsequently in 1817. 

The settlement itself was executed in 
1820, and afVer the marriage« It is true, 
that this, being in pursuance of previous 
articles, could not be voluntary. But here, 
in the settlement itself, there was, I think, 
sufficient notice ; for the will of John 
Davies is distinctly referred to in it, and 
that ought to have led the parties to make 
the requisite inquiries ; and if that had 
been done, they would have found that 
there was a lien on the estate for the re- 
sidue of the purchase-money. This, there* 
lore, is equivalent to notice; and this se- 
cond defence also fails. The decree must, 
therefore, contain a declaration as claimed 
by the plaintiff of the existence of the lien. 
This was the only point in dispute argued 
before me. 

Decree accordingly. 
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BOWEN 0. SCOWCftOPT. 



Aldbrson, B. 
July 1, 1827 
Dec. 1, 18d7 

Devise — Estate for Life, 

The rule established m numerous cases^ 
that a bequest to A^ and in case of his death 
*<o Bf gioes A an absolute interest in case he 
survives the testator, is not to be extended to 
devises of real estate. 

Accordingly, upon a devise of a certain 
share of a real estate to the testator's sisters, 
Mairy and Lucy, share and share alike ; ** and 
in case of their demise," to be equally divided 
amongst their children, or their lawfiU heirs : 
— Held, that the sisters took estates for life 
only, with remainder to tlieir children as 
tenants in common in fee, 

Capt. William Bowen, late of the 59th 
regiment, by his will dated the 4th of Nov. 
181 Oydevised to his two brothersyArthur and 
Peregrine, one- third part each, share and 
share alike, of certain lands and premises 
in Prendergast and Ambleston, in the 
county of Pembroke, to which he was enti- 
tled in remainder on the death of his father, 
William Bowen, sen., who had a life inter- 
est in them: the other remaining third p&rt 
he devised to his two sisters, Mary Allen 
and Lucy Bowen, share and share alike, 
making a sixth part to each; and, in case 
of their demise, he willed, and bequeathed, 
and devised their respective shares or pro- 
portions to be equally divided among uieir 
children or their lawful heirs, observing, 
first, that his father was entitled to raise 
the sum of 2,0001. sterling, by mortgage 
or otherwise, according to a bond or deed 
executed by testator to his father on the 
15th of April 1802, for that purpose. He 
also bequeathed to his father 10/. sterling, 
to purchase a. mourning ring, or any other 
token of remembrance. He further be- 
queathed to Mary Bradsbaw, 500 star 
pagodas, or 2001, sterlins, lately deposited 
by him with agents at Madras ; and to his 
brother Peregrine, all the personal property 
of which he might die possessed, as well 
as any prize money to which he might 
therei^r be entitled, by the capture of 
the Isle of France and its dependencies. 
And he appointed as his executors, Lieut. 
Richard Lenton and Paymaster Hickman 
Bose, of his Majesty's 59th regiment. 
New SsaiBi, VII.— Exchbq. in Eq. 



Soon after the date and execution of his 
will, the testator, who had never been 
married, died, leaving Arthur, his elder 
brother and heir-at-law, Peregrine, his 
other brother, and two sisters, Lucy Bowen 
and Mary Allen, then a widow, and since 
deceased, him surviving. 

Mary Alien afterwards married James 
Scowcroft, and died, leaving three children 
by her first husband and five by her second. 
During the lifetime of William Bowen, the 
father, the tenant for life, but after the 
death of the testator, Scowcroft and his 
wife levied a fine sur conusance de droit 
tantum, of her share in the estates under 
the will, but no uses were then declared 
of the fine. Soon afterwards, the tenant 
for life died, when Scowcroft and his wife 
entered into the receipt of the rents and 
profits of Mrs. Scowcroft, one-sixth share 
of the devised estates. Mrs. Scowcrofl 
died, having previously executed a short 
deed, declaring the uses of the fine levied 
by her to bd to her husband and her bro- 
ther Peregrine in fee. Although it was 
not expressed by deed, yet it was the in- 
tention of the parties, that this share should 
be sold, and the proceeds divided among 
her chiklren. Under this state of circum- 
stances, Arthur, Peregrine, and Lucy 
Bowen filed a bill of partition against their 
sister, Mrs. Scowcroft's husband and chil- 
dren, and against Richard Mathias and 
Thomas Gwynne,the assignees of the share 
of Arthur Bowen, for the payment of his 
debts. 

In July 1885, by a decree of the Court, 
a reference was made to the Master to in- 
quire and report what children of Mary 
Scowcroft were living when the testator 
died — when any were born of her subse- 
quent to his decease — whether any and 
which of them had since died, and if so, 
whether any and which of them who had 
died, died intestate or not, and who were 
the heirs-at-law or devisees of such of 
them who had since died ; and if the 
Master should find that all the children 
of Mary Scowcroft who were then living, 
or the heirs or devisees of such of them 
who were then dead, were parties to the 
suit, then the Master was to inquire and 
report what shares and interest they, or 
any or either of them, were respectively 
entitled to in the hereditamenu. 
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By his report, the Master certified that 
the plaintiflP, Arthur Bowen, by the will of 
the testator, or as the heir-at-law of the 
testator, or partly by such will and partly 
as such heir-at-law, became seised of or 
entitled to one-third part or share of and 
in the said hereditaments in fee simple: 
and by the said will, or as such heir-at- 
law, he also became seised of or entitled 
to an estate of inheritance in reversion, 
immediately expectant upon the decease, 
or other sooner determination of the estate 
for life therein of the plaintiflf, Peregrine 
Bowen, of and in another third part or 
share of and in the same hereditaments : 
and that such two^third parts or shares of 
and in the said hereditaments, were then 
vested in the sfiid defendants, Richard 
Mathias and Thomas Gwynne, upon the 
trusts of the indenture of release of the 
12th of February 1833, in the report men- 
tioned. And the Master found, that the 
testator, by his said will, devised one-third 
par t or share of and in the said hereditaments 
to the plaintiff. Peregrine Bowen, for his 
life ; and that the plaintiff. Peregrine Bowen, 
was seised of or entitled to such third part 
or share of and in the said hereditaments, 
for his life. And the Master found, that 
the said testator, by his will, devised one- 
sixth part or share of and in the said her6*> 
ditaroents, to the said Mary Scowcrof^, 
formerly Mary Allen, for her life, and after 
her decease, flie said testator devised such 
sixth part or share of and in the said here- 
ditaments, to all the children of the said 
Mary Scowcroft, in equal shares, as tenants 
in common in fee simple; and that tlie 
defendants, Charles Bowen Allen, John 
Allen, Peregrine Shaw Allen, James Scow- 
croft the younger, William Bowen Scow- 
croft, Martha Elizabeth Soowcrofl, and 
Hugh Arthur Fender Scowcroft, were 
seised of or entitled to such last-mentioned 
sixth part or share of and in the said here- 
ditaments as tenants in common in fee 
simple, in the following shares, that is to 
say, the said Charles Bowen Allen, to 
three-tenth shares of such last- mentioned 
sixth part or share, and the defendants, 
John Allen, Peregrine Shaw Allen, William 
Bowen Scowcrofl, Martha Elizabeth Scow- 
croft, and Hugh Arthur Fender Scowcroft, 
to the remaining five-tenth shares of such 
last-mentioned sixth part or share in equal 



shares; and the Master found, that the 
said testator, by his will, devised one other 
sixth part or share of and in the said here- 
ditaments, to all the children of the said 
Lucy Bowen, in equal shares, as tenants 
in common in fee simple; and that the 
said Lucy Bowen was then seised of or 
entitled to such last-mentioned sixth part 
or share of and in the said hereditaments 
for her life, with remainder in fee simple to 
her children, if she should have any, in 
equal shares as tenants in common ; that 
the said Lucy Bowen had never married ; 
and that the remainder in fee simple of 
and in the said last-mentioned sixth part 
or share of and in the said herediumenu, 
on the decease of the said Lucy Bowen, 
was undisposed of, in the event of the said 
Lucy Bowen not having any child, and 
that the same, in that event, would descend 
to the pkintifT, Arthur Bowen, as the heir- 
at-law of the said testator ; and that the 
interest which would so descend to the 
said Arthur Bowen, passed by the said 
conveyance to the said defendants, Richard 
Matiiias and Thomas Gwynne, upon the 
trusts declared thereof. 

Exceptions were taken to this report by 
James Scowcroft, the father, on the ground, 
that the Master ought to have found that 
Mary Scowcroft took and became entitled 
to an estate in fee simple, or an estate tail, 
of and in one equal sixth part of the here- 
ditaments ; and that, by means of the fide 
levied by the exceptant and the said Mary 
Scowcroft, his then wife, at the Spring 
Great Sessions in l€£o ; and by means of 
an indenture of the Ist of September 1823, 
the said last- mentioned sixth part of the 
sai<l hereditaments, became and was then 
vested in the exceptant and the plaintiff^ 
Peregrine Bowen, as joint tenants for an 
estate in fee simple, or for a base fee, de* 
terminable on the failure of issue, inherit- 
able under such estate tail. 

Two exceptions to the Master's report 
were also taken by the defendants, the 
younger children of Mary Scowcroft. 
First, that he ought to have found that the 
defendants, Charles Bowen Allen, Pere* 
grine Shaw Allen, James Scowcroft the 
younger, William Bowen Scowcroft, Mar- 
tha Elizabeth Scowcroft, and Hugh Arthur 
Fender Scowcroft, were then seised of or 
entitled to the one-sixth part or share of 
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and in the taid hereditaments devised to 
Mary Scowcroft, as tenants in common in 
fee simple in the following shares : that is 
to say, the said Charles Bowen Allen to 
one-eighth part or share of such last- men- 
tioned sixth part ; the said James Scow- 
erafi the younger, to two-eighth parts or 
shares of such last-mentioned sixth part ; 
and the defendants, John Arthur Allen, 
Peregrine Shaw Allen, William Bowen 
Scowcroft, Martha Elisabeth Scowcroft, 
and Hugh Arthur Fender ScowcroA, to 
the remaining fiTe-eighth parts or shares 
of such last-mentioned sixth part or share, 
in equal shares. And secondly, that he 
ought to have found, that the sixth part cnt 
share devised by the will to the plaintiff, 
Lucy Bowen, was subject to a cross-re- 
mainder, or an executory devise or limita- 
tion in the nature of a cross-remainder, on 
the decease of Lucy Bowen; and in the 
event of her not having any child, to or in 
favour of the persons to whom the other 
sixth part of the herediuments were given 
by the will ; and that the exceptants and 
Charles Bowen Allen and Peregrine Shaw 
Allen were in that event entitled, or in 
that event would be entitled, to the same 
or the like shares and interest of and in 
the last-mentioned sixth part or share ori- 
ginally devised to Mary Scowcroft, for- 
merly Mary Allen, and her children. 

Mr, Hodgson^ in support of the exce[>- 
tion taken by James Scowcroft the elder. 
— All the brothers and sisters of the testa- 
tor having survived him are entitled, un- 
der the terms of the will, to absolote estates 
in fee^TWner v. Moor (1), Cambridge v. 
Rou»(Jt). However ambiguous the words 
^ in case of their demise" may appear to 
be, yet, they must here be taken to mean 
their death before some particular event, 
such as the death of the testator himself. 
In Ommaney v. Be9an{S\ Slade v. Milner 
(4), Chalmers v. SUml(5\ Doe v. Prigg 
(6), Clayiim v. Lowe (7), and fVright v. 
Stevens {S\ this principle prevails, that 

(1) 6 Ves. 657. 

(2) 8 Ves. IS. 

(3) 18 Ves. «91. 
<4) 4Msdd.144. 

(5) a Ves. & Has. ata. 

(6) 8 B. & C. 231 ; s. c. 6 Law J. Rep. K.B. 
296. 

(7) 5 B. & Aid. 636. 

(8) 4 B. & Aid. 674. 



where the language of the tastator imports 
a contingency, it is referred to the testator's 
death. Having satisfied the Court that 
the testator intended to give the fee away 
from the heir, it is immaterial how it ia 
moulded by the aubsequent limitationa. 
As all the brothers and sisters survived, 
they would, supposing the fee to pass, then 
take in fee : and the argument would be 
the same, aliould the Court think the prin-> 
ciple not applicable to the brothers, but 
only to the two sisters. Peregrine and 
Lucy, being unmarried, perhaps might be 
held to take estates tail, if the principle 
extended to all four, whilst Mary, being 
unmarried, might be considered to take 
an estate for life only, with remainder to' 
her children in fte—fVild^s case {9). In 
Oates V. Jackson (10), it was held, that on a 
devise to A. and his children, if A. had 
children, the devise created a joint tenancy 
in fee in all of them. Yet it may be said 
that, in Jeffery v. Hony wood {II), it waa 
held differently by Sir John Leach. It 
may be contended also on another ground, 
that Peregrine took an estate in fee. The 
testator gave to his two brothers, Arthur 
and Peregrine, ** one-third part each, share 
and ahare alike." Arthur was the heir-at- 
law ; and the true construction of the mean- 
ing of the testator is, that he devised to 
both aa tenants in common in fee ; for the 
heir necessarily takes the fee. Although 
the words " share and share alike " were- 
held, in Diekms v. Marshal (12), to create 
a joint tenancy, yet the law now is differ- 
ent. There is a distinction between this 
case and that of Nowlan v. Nelligan(\$)» 
Mr, Spence and Mr, John Evam^ for 
Charles Bowen Allen, the eldest child of 
Mary Allen, afterwards Scowcroft and one 
of the defendanta. — ^The cases cited in sup- 
port of the argument, that Mary Scowcroft 
' took a larger estate than that found by the 
Master, apply only to personal estate. 
Turner v. Moor, Cambridge v. Rous, Lorn* 
field V. SUmeham{\4t), Hinekleu v. Simmons 
(15), King V. 70^^(16), and other cases 

(9) 6 Co. 17. 

(10) 2 Str. 1172. 

(11) 4Madd.398. 

(12) Cft>. £lis. 330. 

(13) 1 Bro. C.C. 489. 

(14) 2 Str. 1261. 
(16) 4 Ves. 160. 
(16) 5 Ves. 186. 
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referred to in IS JarmaiCs Powell en DeviseM^ 
764, are all cases of legacies of personal 
estate. An indefinite devise of real estate, 
without words of limitation, carries only 
an estate for life. Fortescue v. Abbott (17) 
was the last case favouring a contrary con- 
struction, but there it was not disputed 
that the devise was of an estate for life 
only; but whether it was a vested or a 
contingent remainder, waa the question 
there. In Chalmers v. Storilt the decision 
applied only to personal estate, although 
there was a mixed devise of real and per- 
sonal estate. In Doe v. Priggt it was not 
attempted to convert an estate for life into 
an estate in fee — it was on the word 'Uur* 
viving," that the decision turned. The de- 
vise in ClayUm v. Lowe^ was not inde6nite« 

Mr. James Russell and Mr. Hindes^ for 
some of Mary Scowcrofl's younger chil- 
dren, contended, that Mary Scowcroft took 
an estate for life, with remainder to all her 
children as a class, in fee — Billings v. San^ 
dan (IS). As to the distinction between 
devises of real estate and bequests of per- 
sonal estate, Jeffery v. Honyvtood and the 
other cases were referred to. 

Mr» Eldertont for a younger child, con- 
tended, that such of Mary Scowcroft's 
children as were living at the death of the 
testator, took a vested remainder in fee 
after her life estate ceased. 

Mr. Campbell^ for the defendants Ma* 
thias and Gwynne, the trustees of the 
plaintiff, Arthur Bowen, the heir-at-law. — 
The rule, as stated by 1 Roper on Legacies^ 
524, Srd edit, and to be gathered from all 
the cases, appears to be, that where, from 
the general context of the will, it may be 
collected that the testator in using the 
terras *' in case of death" of a legatee, in- 
tended that the legacy should go over 
upon his decease, whenever it might hap- 
pen, then the words denoting a contingency 
should be rejected, and a vested interest 
presumed. In Slade v. M%lner{\9\ there 
was an immediate indefinite gif^. In TVr- 
fier V. MooT^ it was clearly alternative. In 
Lord Douglas v. CAa^m^ (20), the bequest 
was to A, and in case of her decease to 
her children, share and share alike ; and 

( 17) Pollexfen, 479 ; ■. c. Fear. Cont. Rem. 243. 

(18) 1 Bro.C.C.393. 

(19) 4 Madd. 144. 
(«0) t Ves. juD. 601. 



it was held to be a life. interest only in A, 
the capital to her children after her de- 
cease. The devise to the two brothers is 
unconnected with, and in a distinct sentence 
from that to the two sisters, and in different 
words; therefore, the argument on the 
words, " in case of their demise," as re- 
ferring to all the brothers and sisters, and 
as putting them on an equality, will not ap- 
ply : it can only refer to the two sisters. 
Wildes case differs entirely from this : there 
the devise was to A. and his children, or 
issue ; here, it is " to the children and 
their heirs." In Tven y. Legge(2\\ this 
distinction was uken, and in Jeffery v. 
Honywood, the same principle was acted 
upon. Then it has been contended, that 
as the devise is of one-third part each, 
shore and share alike, and as Arthur takes 
an estate in fee. Peregrine Ukes an estate 
in fee also; but before that eondnsion 
can be arrived at, it must be shewn that 
Arthur as hcir*at-law takes the fee. The 
testator never expected the uniting of the 
fee in Arthur, as heir*at-law, with the 
estate for life, which he had devised to 
him. The Court, in Goodiille v. Edmonds 
(22), excluded the construction attempted 
here u pon the words " share and share alike;" 
and Dickens v. Marshal also excludes that 
construction. There, the question was, whe- 
ther the devisees, one of whom was, as now, 
also the heir-at-law, took as joint tenants 
or as tenants in common ; and it was held, 
that they took estates for life. In PeUy- 
wood V. CboAr(2d), there was a devise of 
three houses to the testator's wife for life, 
with remainder as to one house, to each of 
the children of the testator in fee, and 
with a clause, that if any of them should 
die without issue, the survivors should en- 
joy totam illam partem equally between 
them : it was held, that, under these words, 
the survivors took only an estate for life. 
Mr. Hodgson replied. 

Dec. 1, 18S7. — Aldkrsok, B. — In this 
case I have considered the will of the tes- 
tator, and the points submitted in the ar- 
gument to me. 

The testator, by his will, bequeaths to 
his brothers, Arthur (his heir-at-law) and 

(«1) Fear. Cont. Rem. 377. 
(«) 7 Term Rep. 635. 
(93) 1 Cro. Elis. 5S. 
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Peregrine, one third part each, share and 
share alike, of the lands and premises in 
Prendergast and Ambleston; and the other 
remaining third part of the said lands to 
his sisters Mary and Lucy, share and share 
alike, making a sixth part to each of them ; 
and then he adds, '* in case of their demise, 
I will and bequeath their respective shares 
or proportions to be equally divided 
amongst their children or their lawful 
heirs." In the latter part of his will, he 
also bequeaths the whole of his personal 
estate, subject to his legacies, to his bro- 
ther Peregrine. 

Now, on this will several questions have 
been made; but I do not propose to con- 
sider them in the order in which they were 
made, because a more simple course seems 
to me to be, to state the view I take of the 
will. 

In the first place, it seems to me that 
the words, *' in case of their demise," are 
applicable only to the devise to the two 
sisters, and have no reference to the previous 
devise to Arthur and Peregrine. The con- 
sequence is, that the question as to Pere- 
grine depends, in my judgment, on the 
first devise alone ; and there being no 
words of inheritance, I think he only took 
an estate for life. The words *' share and 
share alike," in a devise to him jointly with 
the heir-at-law, were relied on. But I think 
these words insufficient There were si* 
roilar words in both the cases of Doe v. 
Edmonds and Dickins v. Marshal^ but they 
were held insufficient: and, in this case, 
the testator, in the subsequent devise, con- 
strues these very words by the words, 
" making one-sixth part," which have re- 
ference only to the extent of land given, 
and not to the quantity of estate. It is 
said, that the intention must have been 
to leave both brothers equal interests. 
That may be so ; but i cannot act upon a 
mere conjecture, which, even as a conjec- 
ture, is shaken by the subsequent devise 
of the whole of the personalty to Peregrine 
alone, which, for aught I can tell, may 
have been the way in which the testator 
intended the equality to arise. I think, 
therefore, that Peregrine took an estate 
for life in one third part. 

Secondly, as to the estates given to the 
sisters. It was conceded by all in argu- 
mentt that here the word "or" must be 



read as " and," and rightly, for otherwise, 
the word " equally" could not have its full 
effect. The first question however is, what 
meaning is to be given to the words, " in 
case of their demise"? Mr. Hodgson con- 
tended, that these words mean, in case of 
their demise before the time of my decease, 
— thereby making the devise to the chil- 
dren and their heirs, a substitution for the 
devise to the parents ; and if so, there is 
good ground, no doubt, for contending, 
that the intention was to give to the pa- 
rents, as well as to the children, a fee sim- 
ple. Many cases to this effect were cited; 
but they were all cases of personal pro- 
perty ; and no case has been, or I believe 
can be, cited, in which such a construction 
has been applied to a devise of land . There 
is an obvious distinction between the two. 
A devise of a personal estate to A. B. 
gives him the whole interest. A devise of 
land to A. B. gives him only a life estate. 
In the former case, therefore, the words, 
'1 in case of their demise" preceding a 
devise over, cannot well have their proper 
effect, except by considering them as ap- 
plicable to a devise over, as a substitution 
for the previous gift, in case the party to 
whom it is given should not survive the 
testator. But in the case of land, the most 
natural meaning of the words (which seems 
to me to be, " after their demise,") may. 
very reasonably have its full effect. In 
reading this will, therefore, I think I ought 
to give that meaning to the words used by 
the testator ; and then there is no doubt 
that the Master is right in coming to the 
conclusion, that Mary Allen took an estate 
for life in one-^sixth, with remainder to her 
children in fee, as tenants in common; and 
that, in the events which have happened, 
Charles B. Allen is entitled to three*tenths 
thereof, James Scowcrofl, jun. to two- 
tenths, and the other children to one-tenth 
each. 

Lastly, as to Lucy Bower's share. It 
was further contended as to this, that she 
took an estate tail, having no children at 
the time of the tesutor's death. But I 
think this is not so ; and that it is distin« 
gnishable from fVild's case, on the same 
grounds as were taken by Sir John Leach, 
in Jeffery v. Honywood^ Indeed, on this 
part of the case, Jeffery v. Honyf90od 
precisely in point. 
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I thinks therefore, that on this part of 
the case also, the Master has drawn a right 
conclusion from the will. 

All the exceptions, therefore, must be 
overruled. 

Ordered accordingly. 



Alderson, B, 
Dec. 11,1837 



.} 



THORPE AMD OTHERS 0. 
OARTSIDE AND OTHERS. 



Mortgage — Sale — Trustee. 

A testator had deposited the title deeds of 
an estate^ for securing certain monies, and 
had entered into a written agreement to exc" 
cute a mortgage deed when required. On a 
bill by the equitable mortgagees, the Court 
directed the estate to be sold, in default of 
payment by the testator's representatives^ 
within six months of the Master* s report, 

Thie testator, William Gartside, kept a 
banking account with the Northern and 
Central Bank of England^ who made to him 
various advances of money, as a security 
for which he lodged with them certain 
title deeds relating to property of which 
he was possessed, he, at the same time, 
entering into written agreements to execute 
mortgage deeds, if so required. He died 
in January 1836, without having executed 
such deeds, at which time the balance 
claimed by the bank as being due to them 
was 2,484/. lis, 6d., to obtain payment of 
which this bill was filed by the plaintiffs, 
on behalf of the directors of the company, 
against the defendants, who were the de- 
visees in trust, the executors, and the 
parties beneficially interested under the 
will of the testator ; and it prayed that 
certain of his real estates might stand 
charged as a security for the payment of 
the money, and that an account might be 
taken of what was due to them for prin- 
cipal, interest, and costs, and that it might 
be paid to them, or that the property 
might be sold, and the amount found due 
paid out of the proceeds ; and that, in the 
event of a side, the defendants and all 
proper parties might be ordered to join in 
a conveyance of the property to the pur*' 
ehasers, to deliver up the deeds, &c, relating 
thereto, &c., and that in the meantime a 



receiver might be appointed, and the de« 
fendants restrained from receiving the 
rents, &c, 

Mr, Simpkineon and Mr, Bacon, for die 
plaintiffs, contended, that the plaintifla were 
entitled to an immediate WBle^Brocklehurst 
V. Jessop (I). 

Mr, €f^ Richards and Mr, MOne, oontri. 
This is a bill against equitable mortgagees, 
where the Court will allow six months 
from the date of the report for the parties 
to redeem — Parher v. Hausefteld (t), and 
Mellor V. Woods (8). The ease cited on 
the other side is not applicable here. 

Mr, Burgess, for two other defendants. 

The Court referred it to the Master, to 
take an account of what was due to the 
plaintiffs for principal, interest, and costs; 
and decreed for a sale of the estate, as in 
Parker v. HousefieU in default of payment 
by his representatives within six months 
af^er the date of the report. 



} 



WILKINSON V, TORKINOTON 
AMD OTHSR8. 



AlDBRSON, B. 

Dec. 18. 

Specific Performance — Lapse of Time, 

Where the plaintiff, at the time of the 
commencement of the suit, is entitled to spe^ 
infic performance of an agreement for a 
lease, and to substantial relief, he will be 
entitled, at the hearing, to a decree for sub* 
stantial relief although the term of the leate 
has expired, if, in the meantime, there has 
been no act of the parties to take away this 
right. 

The bill stated, that the Rev. Thomas 
Chambers Wilkinson, as rector of the 
united parishes of All Saints and St. Pe- 
ter's, in the borough of Stamford, by his 
agent, William Banks, entered into a writ- 
ten agreement with James Torkington, 
Thomas Pilkington (since deceased), Tho- 
mas Edward Pawlett, William Roberts, 
John Smith, and Richard Scholes (also 
since deceased), to let to them all the tithes, 

(1)7 Sim. 438. . 

<t) f MyL & K. 419.; s. o. 4 Law J. R«p.(H.5.) 
Chanc. 57. 

(3) 1 Keeo, 16; s. c. 5 Law J. Rep. {v.%.) 
Cbanc. 109. 
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both great and small, &c., of the rectory, 
at the annual rent of 370Z., for the term 
of nine years^ from the 5th of April 1828, 
which agreement was dated the 16th of 
May 18£8, and signed by W. Banks, as 
the agent of Mr. Wilkinson, and by the 
other parties to it. 

Under this agreement the above parties 
entered into possession, and received the 
tithes, &c., until the deaths of Pilkington 
and Scholes, when the survivors continued 
in the receipt thereof. 

In the year 1829, in consequence of a 
difficulty in getting in the small tithes, 
Mr. Wilkinson authorized his solicitor to 
allow an annual deduction of 30L from the 
rent. On the 11 th of October 1832, Tor- 
kington, acting for himself and the other 
lessees, on sending in, as usual, to the so- 
licitor of Mr. Wilkinson, his account of 
the tithes for the year, applied for a further 
annual deduction, which was refused. 

All the accounts relating to die tithes 
were settled up to the 5th of April 1831, 
and up to the deaths of Pilkington and 
Scholes; but what accrued due on the 5th 
of April 1832, and since, it was alleged, 
had not been paid. 

In July 1834, Mr. Wilkinson brought 
an action in the Court of King's Bench, 
against the present defendants, Torkington, 
Pawlett, Roberts, and Smith, upon the 
agreement, to recover the arrears. They 
pleaded to the action, amongst other mat- 
ters, that the agreement was not sealed, 
and consequently was void at law. On this 
ground the action was abandoned ; and a 
bill was filed on the 2nd of February 183^, 
by Mr. Wilkinson, against those parties, 
in this court, for a specific performance 
of the agreement, for an account, and for 
payment of what might he found due to 
the plaintiffl 

To this bill the several defendants ap- 
peared, and put in their joint answers, ac- 
knowledging the agreement, and stating, 
that since the year 1831, in consequence 
of the low price of corn, and general de- 
pressed state of the agricultural interest, 
the tithes had decreased considerably in 
value, below the amount fixed by the 
agreement, after the deduction of 30/. ; and 
that diey bad made payments on account 
of the rector to a considerable amount in 
respect of the rent, &c. 



Mr. Wilkinson having died on the 30th 
of November 1836, the suit was revived 
by his legal personal representative, Ro- 
bert Porrett, jun., the present plaintiff, on 
the 5th of January 1837. 

Mr. Simpkinson and Mr, Ellison^ for 
the plain tifT.'— It will be insisted by the 
defendants, that this is not a case for a 
specific performance, because the term, for 
which the agreement for the lease was 
granted, has now expired. Now, there is 
no proposition more clear than this, that 
in a case where the Court would origi- 
nally have, jurisdiction to decree a specific 
performance, and if, at the hearing, any 
portion of the agreement remained unper- 
formed, and lapse of time has not taken 
away any of the grounds for relief, the 
Court will enforce a specific performance 
of it. So far has the Court gone, that 
even where the subject has been destroyed 
by the act of God, the Court has decreed 
a specific performance. In the case of 
Ca$s V. Rudele{\)t the Court of Chancery 
decreed a specific performance of an agree- 
ment to purchase certain houses at .Port 
Royal, in Jamaica, after those houses had 
been destroyed by an earthquake. In 
Pauu V. Meller (2) there was a decree for 
the specific performance of a contract for 
the purchase of houses which had been 
burnt down antecedent to the decree. In 
Mortimer v. Capper (3) there was a similar 
decree, where there had been a sale of 
certain premises, the consideration for 
which was to be partly money, and partly 
an annuity to the vendor, who died ante- 
cedent to the decree. So also in Jackson 
V. Lever (4), where there was a contract 
that the one party should convey an estate, 
and the other should grant an annuity, 
although the vendor died previous to any 
payment of the annuity. These and vari- 
ous other cases were all cited and com- 
mented on by Sir John Leach, when Vice 
Chancellor, in Kenmey v. Wexkam (5), which 
goes to the full length of this, for there, 
although the annuity had expired by the 
death of the annuitant, the decree was 
fi>r a specific performance. The circum- 

(l) S Vera. «8(f 
(«) 6 Vei. 349. 
(3) 1 Bro. C.a 156. 
(4).3Bro.C.C. 304. 
(5) 6 Madd. 355. 
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■tance of the lease here having expired, 
cannot alter the nature of the case. NeshU 
V. Meyer {6) cannot affect this case; for 
there, the ground on which the Court re- 
fused to decree a specific performance, was 
out of mercy to the plaintiff. 

Mr. H. TvnsM and Mr. Hayter, for the 
defendants. — The course of decisions is 
in concurrence with that ofNesbit v. Meyer^ 
which is a strong authority for the defen- 
dants, and totally different in its principle 
from those cited for the plaintiff. Those 
were cases of accident, which is entirely 
different from an efflux of time. Here it 
was competent for the party, hut for his 
own laches, to have come for relief before 
the time had elapsed. He knew when his 
lease would expire, but he neglected to 
do so. In Western v. Ptm (7), when the 
bill was filed, there was ground for a spe- 
cific performance of the contract; but the 
plaintiff having, after answer, given notice 
to quit, according to a proviso for deter- 
mining the lease, the bill was dismissed. 
So that if a person, on filing his bill, is in 
a situation to have a specific performance 
of a contract, yet there may afterwards be 
circumstances, such as delay, which may 
disentitle him to relief. Hayle v. Livesey 
(8) shews, that after a cause is set down 
for hearing, it may be advanced at the dis- 
cretion of the Court ; but there having been 
no such application, the Master of the 
Rolls considered, that the expiration of the 
term was an answer to the bill. Here 
there has been delay. In Watson v. Reid 
(9), the plaintiff, the vendor, having no- 
tice from the purchaser that the latter 
abandoned his contract, did not file his 
bill for specific performance till about a 
year afterwards, and the bill was dismissed 
on the ground of unreasonable delay. So 
in Heapyy. Hill {10). Here it was not 
until two years and a half had elapsed 
after the payments had ceased, that an 
action of debt was brought upon this 
agreement; and finding that it was not 
maintainable after five years a bill was 
filed in a court of equity. To siistain 
a bill for an account there must be mu- 

(6) 1 Svrans. S23 ; ■. o. 1 WiU. 97. 

(7) 3 Vea. & Bea. t07. 

(8) 1 Mer. S8«. 

(9) 1 Rum. & Myl. 236. 

(10) <Sim.&Sta.tr9. 



tual dennlkds — Dmwiddie r. Bmiey (li). 
Since the case of Hoyle v. Livesey^ appli- 
cations are frequently made to advance 
causes, on the ground that, if delayed, the 
parties will lose the benefit they seek by 
the suit. This is an application to an ex- 
traordinary jurisdiction ; but the lapse of 
time is such as to preclude the party firom 
relief. 

Aldbbsok, B. — It appears to me, that 
the plaintiff is entitled to a decree. The 
question, I uke to be this — via. whe- 
ther, at the time this suit was commenced, 
there was a proper claim for a specific 
performance, coupled with a substantial 
right in the matter at issue between the 
parties ; and whether there has been any 
subsequent act of the parties, or such a 
lapse of time, as to take away the sub- 
stantial right to the relief which the plain- 
tiff prays ? It appears to me, that if the 
plaintiff was entitled to relief when he first 
came into court, the lapse of time ainoe 
has not been such as to prevent the Court 
from granting that substantial relief. The 
cases cited appear to me to be perfectly 
distinguishable on this ground. In the 
case of Western v. Pimt &e party having 
come into court, by his own act, in an 
intermediate stage of the case, took away 
from the Court the power of granting 
him any substantial relief at all. All the 
substantial relief to which he was entitled 
when he came into court, he, by his own 
intermediate act, prevented the Court from 
adjudicating upon. Now, I cannot say 
here, that Sie plaintiff, since he came into 
court, has done that which makes the re- 
lief he prays a matter no longer to be ad- 
judicated upon. In the case of Neshit v. 
Meyer ^ the Master of the Rolls proceeded 
upon the same principle, viz. that the lapse 
of time which had occiured since the par- 
ties had come into court, had taken away 
from the plaintiff every possible right to 
relief of a substantial nature in the matter 
at issue between the two contending par- 
ties. At the time when the plaintiff in this 
cause came into court, he had some right; 
and it is necessary for the Court now to 
see whether the lapse of time which has 
occurred has taken away that right, and 

(11) 6 Vet. 141. 
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thttt nothing is left for substantial relief 
in a court of equity. Here, at die time 
when the plaintiff came into court, he was 
entitled to a specific performance of the 
agreement, the term of the lease not hav- 
ing then expired ; and he was entitled also 
to an account of the sums of money which 
were due from one party to the other on 
the footing of the performance of the agree- 
ment. It is true, that lapse of time has 
taken away the necessity of granting the 
lease, but it has not taken away the sub- 
stantial part of the relief prayed, conse* 
quent on an account of the sum of money 
to which the plaintiff was entitled when he 
came into court. 

Seeing, therefore, that the plaintiff was 
entitled to a specific performance of the 
agreement when he came into court, and 
seeing that he was entitled to substantial 
relief, and finding that lapse of time had 
taken away none of the grounds for sub- 
stantial relief, it appears to me, on the 
present occasion^ that the plaintiff is enti- 
tled to a decree in his favour, with costs. 
Decree accordingly. 



May 9. 24. 1887.1 *"»"""»« "• "~"' 

Legacy — where vested. 

A testator devised his real estate to exe- 
ciUorSy tn trusty that his tnfe should receive 
the rents for the maintenance of his son and 
daughter till twenty* one; then at the death 
or second marriage of his mfe^ he devised 
his real estate to his son in tail, only yields 
ing and paying unto his ( testator* s J dtaujgh' 
ters M, and E, each 100/. M, attained 
tmenty-one, and married, and died be/ore E. 
attained twenty^-one : — Held, that the legacy 
was vested, fMyment only being postponed 
M consequence of the circumstances of the 
estate. 

This was a bill filed by the plaintiff as 
administrator of his deceased wife, and 
claiming a legacy under the will of George 
Brooks, out of the, real estate. 

By his will, dated in lS%4f, the testator, 

after disposing of his personal estate, gave 

and devised his real estate to his executors, 

in trust, that his wife should receive the 

Nbw SsaiBs, yiL— EzcHBQ. nr B«. 



rents for the maintenance and bringing up 
of his son Thomas Brooks, and his daugh- 
ter Ellen Brooks, if they should be under 
age, until they should attain twenty-one; 
and then his will was, that, at the death or 
marriage of his wife, he gave and devised 
his real estate unto his son Thomas Brooks, 
and the heirs of his body, lawfully issuing, 
for ever, only yielding and paying unto his 
(the testator's) daughters, Martha and 
Ellen, the sum of 100/. each ; but in case 
his son Thomas should happen to die under 
the age of twenty-one, and without leaving 
lawful issue of his body, then his will and 
mind was, that his estate and lands above 
mentioned should be sold, and the money 
arising therefrom be divided between his 
two daughters Martha and Ellen, or the 
heirs of their body, male and female, share 
and share alike. 

The testator died, leaving the three chil- 
dren named in the will, and a widow him 
surviving. The widow, in 1827, married 
again. Martha Brooks, one of the chil- 
dren, attained twenty-one, and married the 
plaintiff. She died in 1831, but before her 
sister Ellen attained twenty-one. 

The question was, whether the legacy 
of 100/. to Martha Goulbum became a 
lapsed legacy, in consequence of Martha 
dying before her sister Ellen became of 
age, on the ground, that such legacy was 
chargeable only upon the real estate, in the 
event of Martha being alive at the coming 
of age of her sister Ellen. 

Mr, BetheU and Mr, Dixon, for the 
plaintiff, contended, that the legacy was 
vested, and that payment only was post- 
poned for the convenience of the estate. 
They cited Pawlet v. Dogget{\), 2 Powell 
on Devises, by Jarman, p. 2S5, Dawson v. 
Killet (f), Poole v. Terry (3), and Ernes v. 
Hancoch (4). 

Mr, Spence and Mr, Harwood, contrii. — 
The gif% was not a present, but a future 
gifl, and was contingent ; and as Martha 
died before her sister was twenty-one, when 
the son was to take the estate, the legacy 
lapsed. They cited Smelly, Dee {5), Wat- 
it) S Vern.86. 
(f) iBro. C.C. 119. 

(3) 4 Sim. S94. 

(4) t AdL 507. 

(5) S Salk. 415. 
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kins V. Cheek (6), May ▼. Andrews (7), 
and Harrison v. NayUr (8). 

Aldeeson, B., at the bearing, stated, 
that his impression was that the legacy 
was vested, and that the payment was 
postponed in consequence of the circum- 
stances of the estate; but he postponed 
judgment, in order that he might have an 
opportunity of looking into the cases. 

This day, his Lordship said, that the 
whole difficulty seemed to him to arise from 
the mode in which the testator had given 
the rents. The case was brought within the 
rule, that when the postponement was for 
the convenience of the estate, the legacy 
did not lapse; and he was, therefore, of 
opinion, that this was not a lapsed legacy, 
and that he must decree for the plaintiff. 
Decree accordingly. 



►N. B.\ 
, 26. / 



SMYTH AND OTHERS V. 
FOLET AND OTHERS. 



Alderson, B 
June 25 

Marriage Settlement — Construction — 
Portions. 

Portions for younger children decreed to 
he raised out of a reversionary teffn^ in the 
lifetime of the father. 

Quaere — Whether ** rents, issues, and 
profts" mean annual profits merely, or au- 
thorize a sale. 

By certain indentures of release and 
marriage settlement, made between John 
Matthews, of the first part, Richard Cham* 
bers the elder of the second part, Richard 
Chambers the younger of the third part, 
Richard Gray and Mary Elizabeth Gray 
of the fourth part, Anthony Lechmere and 
Robert Gray of the fifth part, and Johh 
Barnaby and John Surman of the sixth 
part, (being the settlement made oh the 
marriage of the said Richard Chambera 
the younger with the said Mary Elizabeth 
Gray,) certain hereditaments and premises, 
situate in the parishes of Cradley, Isbitch, 
and Bosbing, in' the county of Hereford, 
were, in consideration of the sum of 5,000/. 
paid by the said Richard Gray, as the 

(6) 2Siin. &Stu. 199. 

(7) 1 Bro. C.C. Itft, cited in Dawdon v. Killet. 

(8) S Bro. C.C. 102. 



portion of his said daughter, in satisfaction 
of certain mortgages upon the said estates, 
conveyed and assured by the said Richard 
Chambers the elder and Richard Chambers 
the younger, to the said Henry Lechmere 
and Robert Gray, their heirs and assigns, 
to the uses following, (that is to say,) to 
the use of Richard Chambers the elder 
until the marriage, and after the solemni- 
zation thereof, to the use of Richard Cham- 
bers the younger, and his assigns for life, 
with remainder to the said A. Lechmere 
and R. Gray, to preserve contingent re- 
mainders ; and after the death of the said 
R. Chambers the younger, to the use of 
Mary Elizabeth Gray for life ; and after her 
diecease, then to the use of the said John 
Barnaby and John Surman, their executors, 
administrators, and assigns, for a term of 
500 years, upon the trusts thereinaf^r de- 
clared ; and after the expiration or other 
sooner determination of the said term, and 
subject thereto, to the use of the first and 
other sons of the said R. Chambers the 
younger, on the body of the said Mary 
Elizabeth Gray to be begotten, severally 
and successively, 8rc., with remainder to 
the use of all the daughters of the said R. 
Chambers the younger, as tenants in com- 
mon in tail, with cross-remainders between 
them, with remainder to the use of R. 
Chambers the younger, in fee. 

The trusts of the terra of 500 years were 
declared as follows: — "Arid as to, for, and 
concerning the said term of 500 years here- 
inbefore limited to the said John Barnaby 
and John Surman, their executors, aditii- 
nistrators, and assigns as aforesaid, it is 
hereby declared and agreed between all 
the said parties to these presents, that the 
same is so limited to them, upoh the trusts, 
and to and for the ends, intents, and pur-^ 
poses, and by, with, under, and subject to 
the powers, provisoes, and agreements 
hereinafter limited, expressed, and declared 
of and concerning the same, (that is to say,) 
in case there shall be an eldest or only son, 
and one or more child or children of the 
said Richard Chambers the younger, on the 
body of the said Mary Elizabeth Gray, his 
intended wife, to be begotten, then Upon 
trust, that they, the said John Barhaby and 
John Surman, their executors, administra- 
tors, or assigns, by sale or mortgage of 
the said term of 500 years, or by sudi other 
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ways aud means as they* or the survivor of 
them, or the executors or administrators of 
such survivor, shall think fit, shall and do 
raise and levy, or borrow and take up at 
interest, such sum or sums of money for 
the portion or portions of all and every 
such child or children, (other than and ex^ 
cept an eldest or only son,) as are herein- 
after mentioned— that is to say, if but one 
such child, the sum of 3,000/. of lawful 
money of Great Britain, for the portion of 
auch only child, and if two or more of such 
children, then the sum of 4,000/., to be 
equally divided between them, if more than 
one, share and share alike, the portion or 
portions of such of them as shall be a son 
or sons to be paid at his or their respective 
age or ages of twenty-one years, and the 
portion or portions of such of them as shall 
be a daughter or daughters to be paid at 
her or their respective age or ages of twenty- 
one yearSy or day or days of marriage, which 
shall first happen ; and upon this further 
trust, that in the meantime and until the 
same portions shall become payable as 
aforesaid, the said John Barnaby and John 
Surman, their executors, administrators, 
and assigns, shall and do, by and out of the 
rents, issues, and profits of the premises 
aforesaid, raise and levy such competent 
yearly sum and sums of money for the 
maintenance and education of such child 
or children, as shall not exceed in the 
whole the interest of their respective por- 
tions, after the rate of 5L in the 100/. 
yearly : provided always, that in case any 
of the same children shall happen to die 
before his or their portions shall become 
payable as aforesaid, then the portion or 
portions of such of them so dying, shall 
go and be paid unto and be equally divided 
among the survivor or survivors of them, 
when and at such time as the original por- 
tion or portions of such surviving child or 
children shall become payable : provided 
always, that it shall and may be lawful to 
and for the said John Barnaby and John 
Surman, or the survivor of them, his exe- 
cutors or administrators, at any time or 
times afVer the decease of the said Richard 
Chambers the younger, or in his lifetime, 
with his consent, by the ways and means 
aforesaid, to raise, levy, and pay any sum 
or sums of money not exceeding the sum 
of COO/., for the putting or placing out 



any such younger son or sons to any pro- 
fession or business, or other advancement 
in life, before such time as his or their 
portion or portions become payable as 
aforesaid, such sum or sums of money so 
to be raised and paid for the advancement 
and putting out such younger son or sons, 
shall be deemed and taken as part of his 
or their portion or portions hereinbefore 
appointed to be raised or paid to him or 
them as aforesaid : provided also, that in 
case there shall be no such child or children 
of the said Richard Chambers the younger, 
on the body of the said Mary Elizabeth 
Gray, his said intended wife, begotten, be- 
sides an eldest or only son, or in case all 
and every such child or children shall hap- 
pen to die, before all or any of the said 
portions shall become payable as aforesaid, 
or in case the said portions and such main- 
tenance as aforesaid, shall by the said John 
Barnaby and John Surman, their executors, 
administrators, or assigns, be raised and 
levied by any of the ways and means in 
that behalf before mentioned, or in case 
the same by such person or persons as 
shall for the time being be next in rever- 
sion or remainder of the same premises, 
expectant upon the determination of the 
said term of 500 years, shall be paid, or 
well and duly secured to be paid according 
to the true intent and meaning of these 
presents, then and in any of the said cases 
and at all times thenceforth, the said term 
of 500 years, or so much thereof as shall 
remain unsold or undisposed of, for the 
purposes aforesaid, shall cease, determine, 
and be absolutely void to all intents and 
purposes." 

The marriage took effect, and there was 
issue six children — namely, the plaintiffs, 
William Chambers, Jane Hulse Cotham, 
the wife of the plaintiff Alexander Cot- 
ham, Edward Thomas^ Har ley Chambers, 
and the plaintiff Mary Gray Smyth, the 
wife of the plaintiff William Smyth, and 
the defendants, Richard Gray Chambers, 
the eldest son of the marriage, and Eliza- 
beth Aston, the wife of the defendant Fred- 
erick Aston. Richard Chambers the elder 
had been dead some time, and Mary Eliza- 
beth Chambers died on the 29th day of 
July 1834, leaving her husband, Richard 
Chambers the younger, and her six children, 
her surviving. The trustees of the term of 
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500 years were also dead, and the defen- 
dant Edward Thomas Foley, was the legal 
personal representative of the survivor. 
All the children having attained twenty- 
one, the bill was filed by the four children 
above named, against the trustee of the 
term, their father, Richard Chambers the 
younger, Richard Gray Chambers, the 
eldest son and tenant in tail under the set- 
tlement, and Aston and wife, who declined 
to join as plaintiffs, for the purpose of 
having their portions raised during the life 
of their father, the tenant for life, either by 
sale or mortgage of the reversionary term 
of 500 years. 

Mr, Duckworth and Mr, Roupell, for the 
plaintiffs. — The portions are clearly raise- 
able during the lifetime of the father, al- 
though it is not sought to affect his life 
interest. The cases upon this question 
are very numerous, though few are of re- 
cent occurrence ; during the last century 
the point was constantly before the Courts. 
It is admitted, in all the cases, that although 
the term is reversionary, yet the portions 
may be raised by a sale or mortgage of the 
term, if the portions are vested ; and the 
two rules laid down by Lord Cowper, in 
Corhett v. Matdwell{\)^ have been con- 
stantly recognized and acted upon ; they 
are as follows: — "First, that though a 
term is limited in remainder, to commence 
after the death of the father, yet, if the 
trust is to raise a portion payable at the 
age of eighteen or day of marriage, with- 
out question the daughter shall not wait 
the death of her father ; but at the age of 
eighteen or marriage may compel a sale of 
the term.'* " Secondly, so it is, if the trust 
of a term for raising daughters' portions 
be limited to take effect, in case the father 
die without issue male by his wife, and 
the wife die without issue male, leaving a 
daughter, in such case the term is saleable 
in the life of the father." Lord Eldon ap- 
proves of these rules in Codrington v. Lord 
Foley (2) ; and, after f^oing through all the 
cases, states it to be the primd facie inten- 
tion in these cases, that the portions ^should 
be raised when the interests are vested, 
either by mortgage or sale of the rever- 
sionary term. Here the interests are vest- 



(1) 1 Eq. Cas. Ab. 339. 

(2) 6 Ve«. 364. 



ed ; the portions are directed to be paid 
at tnenty-one or marriage, and if the trusts 
of the term stopped there, no doubt could 
arise ; but it will be contended, that the 
subsequent clauses, for maintenance and 
advancement, afford indications of an in- 
tention on the part of the settlor, that the 
raising of the portions should be postponed 
until afler the death of the tenant for life. 
In Brome v. ^er^^y (3) this distinction 
was taken and acted upon; the mainte- 
nance in that pase being postponed until 
the terms came into possession, the Court 
held, that the raising of the portions must 
also be postponed. The reasoning in that 
case is not very intelligible ; the mainte- 
nance clause is quite independent of the 
portion clause ; there may be children who 
may be under twenty-one or unmarried at 
the time of the death of the father, and the 
maintenance clause must be taken to have 
them in view. However this may be, this 
case is totally different from Brome v. 
Berkley; there it was expressly directed 
that the maintenance should not be raised 
until the term came into possession; here, 
there are no such words; and the words, 
'' rents, issues, and profits*' cannot be con- 
fined to the annual profits ; they authoriie 
a sale or mortgage — 

Ravenhillv, Dansey, % P. Wms, 179. 

Lingen v. Foley, % Chanc. Cas. 1^05. 

Trafford v. Ashton, 1 P. Wms. 419. 

Green v. Belcher, 1 Atk. 506. 

Okeden v. Okeden, 1 Atk. 550. 

Hall V. Carter, 2 Atk. 955, 

Gibnon V. Rogers, Amb. 95. 

Baines v. Dixon, 1 Ves. sen. 41. 
It is observable, that in the maintenance, 
advancement, and other clauses of the set- 
tlement, the words, '* payable as aforesaid" 
are carefully used, shewing clearly tliat the 
provisions made by those clauses were 
intended to take effect only until the pe- 
riod when the portions are directed to be 
paid, viz. at twenty-one or marriage. The 
adv«incement clause, instead of affording 
any evidence of intention against the plain- 
tiffs, is quite the other way, as the trustees 
are thereby authorized to raise part of the 
portions in the father's lifetime, and the 
settlor therefore anticipated the probabi- 
lity of the children requiring part of their 

(3) « P. Wms. 484. 
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portions even before twenty-one or mar* 
riage in his own lifetime. If he did so, can 
it be said that he did not intend that the 
whole should not be raised upon their at- 
taining twenty-one or marriage ? The fol* 
lowing cases were then cited, and com- 
mented upon at some length — 

Graves v. Madducny Coote, Mort. ISOl. 

HtUer V. Jcnes^ 1 Eq. Cas. Abr. 337. 

Gerrard v. Gerrard, t Vern. 458. 

Staniforth v. Staniforlh, ibid. 460. 

Sandys v. Sandys, 1 P. Wms. 707. 

Rereshy v. Newland, 2 P. Wms, 93. 

Hobbtethwaite v. Cartwright^ Cas. Temp. 
Talb. (Forrester,) 32. 

Stanley v. Stanley^ 1 Hardw. Rep. by 
West. 

Stanley v. Stanley^ ibid. 146. 

HaU V. CaHer, % Atk. 354. 

Stevens v. Detkick, 8 Atk. 39. 

Lyon V. the DukeofChandos, 3 Atk. 416. 

Verney v. Verney, £ Eden. 86. 

Smith V. Evans, % Amb. 633. 

Clinton v. Lord Seymour, 4 Vcs. 
Mr, Simpkinson and Mr, Simpson, for the 
defendants, Aston and wife, also contended, 
that the portions ought to be raised in the 
lifetime of the parent, the tenant for life ; 
and cited Cotton v. Cotton, from the MSS. of 
Mr. Melmoth, in the Lincoln's Inn Library. 
That case was decided previous to Brome 
▼. Berkley, and is opposed to the principle 
on which the last-mentioned case was de- 
cided, for in Cotton v. Cotton, although 
the maintenance was in express terms post- 
poned until the term came into possession, 
Sir Joseph J eky 11 decreed that the portions 
ought to be raised during the lifetime of 
the mother, the tenant for life, and did not 
consider that such postponement afforded 
any evidence of the intention of the settlor, 
with respect to the portions (4.) 

Mr» Coote and Mr, Abraham^ for the 
defendant, Richard Gray Chambers. — Hie 
tenant for life is likely to live for many 
years, and the portions can only be raised 
in his lifetime by sale or mortgage of the 
reversionary term : if by the former mode, 
the eldvst son's interest will be reduced to 
a reversion expectant upon a term of 500 
years ; if by the latter, the accumulation 
of interest upon the principal will be so 

(4) Through the kindness of Mr. Simpkinson, 
Q.C., and Mr. Wakefield, Q.C., the reporter has 
been enabled to take a cop^ of the case of Cotton 
V, Cotton from the MSS. See next cas 



great that the trustees might as well have 
sold : in either case a great injustice will 
be done to the eldest son, whd is equally 
an object of the settlor's bounty as the 
younger children ; and as his interest under 
the settlement must necessarily be post- 
poned until after the death of the tenant 
for life, the payment of the younger chil- 
dren's portions ought not to be accelerated. 
Previous to Codrington v. Lord Foley, the 
Judges have always given some consider* 
ation to arguments of convenience and in- 
convenience; and although Lord Eldon, 
in that case, expresses disapprobation of 
the strong language of some of those 
Judges, yet he did not intend to exclude 
such arguments altogether; in fact,^e ex- 
pressly says, '* that whatever weight such 
arguments might have in other cases, they 
had none in that before him." The obser- 
vations of his Lordship are, in fact, entirely 
extrajudicial, and ought not to have greater 
consideration paid them than the positive 
decisions of Lords Hardwicke, Alvanley, 
and Macclesfield. The rule stated by his 
Lordship applies only to a case of a simple 
limitation to a parent for life, with a term 
in remainder ; and ** if there is nothing 
more," says his Lordship, *'the portions 
are raiseable," &c. In the case now before 
the Court there is something more, and all 
the contingencies have not happened ; as it 
is possible that the eldest son may die in 
the father's lifetime, and then one of the 
younger children becoming the eldest, the 
Court will have a bill filed by his brothers 
and sisters to compel him to refund the 
share of the portions now decreed to him — 

Chadwtck V. Doleman, % Vern. 5S8. 

Matthews v. Paul, 2 Wil. 64. 

Windham v. Graham, 1 Russ. 8S1. 
In Corbett v. Maidwell, the existence of a 
contingency was held to be a sufficient 
ground to refuse the raising of the portions. 
But looking at the whole of this settlement, 
it is clear that the parties did not intend 
that the portions should be raised in the 
manner now sought. The maintenance for 
the children is clearly postponed until after 
the term shall come into possession; and 
that postponement has been held to be an 
evidence of the intention of the parties to 
postpone the portions also — Stevens v. 
Dethick, Brome v. Berkley, Clinton v. Lord 
Seymour, The mode of raising the mainte- 
nance is directed to be " by and out of the 
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r^Dt8» issues^ and profits/' which must he 
taken to mean the annual profits, and will 
not authorize a sale or mortgage— (see all 
the cases collected and distinguished in 
note to Powell on Mortgages^ vol. 1, 726,) 
Evelyn v. Evelyn^ 2 P. Wms. 591. 
Earl Rivers v. Derby^ % Vern. 72, 
Ivy V. GUberi, 2 P. Wms. IS ; 
especially in this case, as the words are 
used in opposition to the words " sale or 
mortgage'* in the portion clause, which 
shews that the settlor knew the meaning 
of the words he used, and intended them 
to be used in their strict and proper sense 
—Corhett v. MaidweU, Mills v. Banks {5\ 
In Hall V. Carter^ cited on the other side, 
the words were not used in opposition, and 
it is only a dictum. Traffbrd v. AshUm was 
overruled by Evelyn v. Evelyn; besides, a 
period was limited in that case for the rais- 
ing, within which the portions could not 
be raised by rents merely. The principle 
of Brome v. Berkley is perfectly inteJligi* 
ble ; and the argument, that the mainte* 
nance clause is quite independent of the 
portion clause, and is intended as a provi- 
sion for those children only who may be 
under twenty-one or unmarried at the time 
of the death of the tenant for life, was 
urged in that case before the House of 
Lords (6), but without effect. The reason 
is plain ; the postponement of the mainte- 
pance, until after the death of the parent, 
shews clearly that the settlor trusts en- 
tirely to the affection and ability of the 
father, the tenant for life, as ensuring to 
the children maintenance and education — 
those provisions which would be of the 
first importance in the eyes of a person 
having in view principally the benefit of 
the younger children, and who, it is con- 
tended, intends the children to have a large 
accession of fortune upon their attaining 
twenty-one or marriage. It is possible 
that the parent may become insolvent, 
when the children would be left without 
any provision during the father*s lifetime, 
but on attaining twenty-one or marriage, 
would receive a large accession of fortune, 
for which they would be wholly unpre- 
pared. As the settlor trusts entirely to 
the father in the matter of maintenance, 
a fortiori does he so trust in the matter of 
portions, and evidently considers that the 



(5)3 
(6)6 



P. Wms. 7. 
Bro. P.C.113. 



parent will discharge all the duties which 
the relation of parent and child entails, and 
gives portions only in case of his death, 
when parental care ceases. The advance^ 
ment clause still further evidences the in- 
tention of the settlor, and supports thip 
construction. The sums advanced to a 
child are to be taken as part of its portion, 
and to be made before such time as his or 
her portion becomes payable. The ques- 
tion is, then, what is the meaning of the 
words *' become payable"? They cannot 
mean twenty-one or marriage, whenever 
those events may occur, as the settlor di- 
rects, that advancement shall only be raised 
in the lifetime of the father, with hia con- 
sent, which implies that it shall not be 
raised in any other way — Butler v. Dun- 
comb (7). If he intended the portions to he 
raised in the lifetime of the father, without 
reference to his assent or dissent, surely 
he could not have fettered the trustees' 
discretion as to advancement. To say the 
least, the intention of the settlor is very 
doubtful, and in that case the eldest son is 
entitled to the benefit of the doubt. The 
instrument not affording a clear expression 
of the meaning of the parties, the Court 
must look to the intention of the parties, 
and then arguments of convenience are ad- 
missible, for the Court cannot suppose the 
settlor to have intended so great a hard- 
ship upon the heir. Although Lord Eldon, 
in Codrington v. Lord Foleyp deprecates a 
leaning in favour of either side, yet in Hope 
V. Clifion{S), where the question also was 
between younger children and the repre- 
sentative of the eldest, his Lordship ex- 
pressed himself very difierently, and went 
so far as to say, that the Court would 
struggle with language, in order to give 
effect to the natural intention of the parties. 

CorbeU v. MaidweU, 1 Salk. 159. 

Wingrave v. Palgrave^ 1 P. Wms. 401. 

ButUr V. Duncomb, 1 P. Wms. 448. 

Churchman v. Harvey^ Amb. 335. 

Hume V. Randall, 2 S. & S. 174 ; and 

fFynter v. Bold, 1 Sim. & Stu. 507. 
were also cited. 

Mr^ Duckworth, in reply. 
Mr. /2ofiit//y appeared for Richard Cham- 
bers, the tenant for life. 

Mr, Stinion, for the trustee of the term. 

(7) 1 P. Wms. 45«. 

(8) 6 Ves. 506. 
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July 5, 1888. — ^Aldbrsom, B. — This case 
lias been most ably argued before me, and 
I thought it adyisable, before deciding 
it, to look into the cases ; although at the 
time of the argument I did not enterUin 
any doubt as to the result at which I ought 
to arrive. 

The question is, whether the portions of 
the younger children of Richard Chambers 
are raiseable immediately, or whether that 
is to be postponed until the death of the 
present tenant for life. 

It is much too late now to consider as 
to the propriety of the rule on this sub- 
ject, which has prevailed in courts of equity . 
Possibly, if it were rei integra, I should 
not have come to such a conclusion ; but 
being established, it is of much more im- 
portance to adhere to general rules, than, 
for any supfiosed convenience, rashly to 
depart from them. The titles and estates 
of men depend in a great degree on the 
fixedness of the rules by which courts are 
governed. 

I take the rule, so far as it is necessary 
on the present occasion to state it, to be 
this. That where a term is limited in re- 
mainder, to commence in possession after 
the death of the father, yet if the trust is 
to raise a portion payable at a fixed period, 
the child shall not wait for the death of the 
father before the portion is raised, but at 
the fixed period may compel a sale of the 
term ; and secondly, where the period is 
Hot fixed by the original settlement, but 
depends on a contingency, the rule applies 
as soon as the contingency happens ; and 
thirdly, where not only the period, but the 
class of children in favout of whom the 
portions are to be raised, depend on a 
contingency, as when it is limited to take 
efiect, in case the father dies without issue 
male by bis wife, there also, on the con- 
tingency happening by the death of the 
wife without issue male, the portions are 
raiseable immediately, and the term is sale- 
able in the lifetime of the father. 

This being the general rule, derived 
from the presumed intention of the settlor 
that it should be so, it must, of course, 
follow, that if, taking the whole settlement 
together, this presumed intention is nega- 
tived, the rule can have no effect. Ac- 
cordingly, on looking into the books, we 
find a variety of cases in which, from pas- 
sages contained in the settlement, the Courts 



have so decided. Some Judges, indeed, 
to whom the original rule was not sattsfac* 
tory, have laid down incidentally, that the 
Courts would be eager to decide, or that 
they would lay hold of slight circumstances 
to decide against the rule. On the other 
hand. Lord Eldon, in a very able and ela- 
borate judgment, has, I think, laid down 
the rule on its true and sound foundation, 
that the Court, holding an equal mind, 
ought to look at all the circumstances, and 
to see what, on a sound construction of the 
instrument, was the actual intention of the 
party. I entirely adopt this principle ; any 
other would be to violate that which, it is 
conceded, ought to govern, viz. the inten- 
tion of the party himself. How is it pos- 
sible for a Judge to know, except from 
the instrument, that intention ? How can 
he know whether his notions of expe- 
diency are the same as those of the party 
on whose expressed intentions he is to 
decide? A Judge may think the eldest 
son ought to be the peculiar object of 
consideration ; the settlor may be of opi- 
nion that younger children in general are 
greater objects of favour. To adopt such 
principles would be to render everything 
uncertain. 

Having premised these observations as 
to the principles by which I think this case 
must be decided, and which, without re- 
ferritlg to them in more detail, I think may 
be deduced from a consideration of all the 
eases, I shall now proceed to apply them 
to the present case. 

By this settlement the estate was settled 
on Richard Chambers for life ; then on his 
wife for life, and from and after her de- 
cease to trustees for 5Q0 years, for certain 
intents therein expressed, and, subject 
thereto, to the fi(st and other sons succes- 
sively in tail, remainder to the daughters 
as tenants in common in tail. The term 
was declared to be limited upon trust, in 
case there shall be an eldest or only son, 
and one or more child or children of Richard 
Chambers, on the body of Mary Chambers 
his wife to be begotten, then, that the trus- 
tees, by sale or mortgage of the term, 
should raise and levy, or borrow and take 
up at interest, for the portions of all such 
children, other than the eldest, 8,000/. if 
there should be only one such child, and 
4,0002. if two or more such children, to 
be paid to such children at twemy-one if 
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90D8, and at twenty-one or marriage if 
daughters. Now, the wife has died, and has 
left more than one younger child, and all 
the younger children have attained twenty- 
one. Every branch^ therefore, of the contin- 
gency has occurred ; and according to the 
rule of the courts of equity, to which I 
have before referred, I ought to infer, un- 
less something else appears in the settle- 
ment to shew the contrary, that the inten- 
tion of the settlor was, that these portions 
should be raiseable forthwith. Mr. Coote, 
indeed, contended, that there was still a 
contingency, viz. that the eldest son might 
die in the lifetime of his father. But that 
argument is not, I think, well founded. 
The question is, as to the. state of the 
&mily when the event on which that which 
was before contingent becomes fixed, hap- 
pens, viz. the death of the wife. On that 
occurring, the settlement is to be read as if 
it were in trust to raise 4,000/. for the 
portions of A, B, C, and D, (the then 
younger children,) to be paid to A. and B, 
the sons, at twenty-one, and to C. and D, 
the daughters, at twenty-one or marriage. 

Then we are to look to the rest of the 
settlement, to see whether there is anything 
there from which we are to conclude that 
this payment is to be, ** provided the father 
be then dead," or " provided the term of 
the trustees is then in their possession." 

Now, it is contended, that this is to be 
decided from the next clause, by which 
the trustees are directed, " in the mean 
time, and until the portions shall be paya- 
ble, to levy and raise out of the rents, issues^ 
and profits of the premises, compei^nt main- 
tenance, not exceeding the interest of their 
portions, at 51, per cent." I cannot accede 
to this conclusion. If the trustees had 
been directed to pay maintenance out of 
the renu and profits, and pay over the 
surplus to other parties, the argument 
would have been very different ; for such 
a direction would necessarily have im- 
plied a possession by them of the rents, 
and would have shewn that the settlor 
contemplated maintenance previous to the 
payment of the portions out of the term 
in possession. 

That was the 6i8e of Brome v. Berkley. 
There the first payment oi the mainte- 
nance was limited to a period after the 
term was in possession. I do not fully ac- 
cede to the reasoning on which that case 



turns, and which is inconsistent with Cot' 
ton y. Cotton^ cited from Melmoth's MSS. 
But, at all events, that point, which was 
clear there, is not at all so here. It is not 
at all clear here, that the intention may not 
have been that the maintenance, as well as 
the portions, may not have been intended 
to be raised by mortgage of the rents, 
issues, and profits in reversion. It was 
conceded, indeed, in argument, that this 
might be so, if that were the intention of 
the settlor. It is said, that the infeentioa 
is doubtful whether rents, &c., mean an- 
nual rents or general profits. But even if 
that intention be doubtful, I cannot use 
this clause in order to negative the clear 
intention deducible from the other parts of 
the settlement. 

The remaining clause seems to roe to 
confirm the intention deducible from the 
first clause. There is a power given to 
the trustees to raise a part of the children's 
portions in the lifetime of the father, even 
before the portions were payable. 

It is most probable that a settlor, who 
was willing that this should be done» 
would be desirous that the portions them- 
selves should be paid to these objects of 
his bounty at the time he fixed, without 
waiting for the father's death. And this 
clause applies only to the younger sons, 
so that the daughters would, according to 
the construction of the defendants, have 
nothing in the lifetime of their parents, 
although the sons would be put forward 
in life. This is , not a probable intention. 
I do not, however, place great reliance on 
this clause. As far as it goes, however^ 
it confirms my previous view of the case. 

Upon the whole, I have come to the 
conclusion, that the intention of the cettlor, 
as expressed by the first clause, was, that 
on the continffency happening, and the 
children attaining twenty-one or marriage, 
the portions should be raiseable. 

I think the other clauses of the settle- 
ment do not negative or induce me to 
doubt as to the settlor's intention on this 
point. 

I propose, therefore, to decree, the chil- 
dren having all attained twenty-one, that 
the portions, amounting to 4,000/., ought 
now to be raised by sale or mortgage of 
the term of ^00 years. 

Decree accordingly. 
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COTTON AMD OTHXB 
YOUNOBR CIIILDBIN 
or 8ia THOMAS doT- 
SlR J. JbKTL. / TON V, SIB ROBE&T 

May 10, 1718. \ Salisbury cotton, 

BLI>BST son of SIR 
THOMAS COTTON, AND 
OTHBR8.* 

Marriage Settlement — Portions, 

A term i$ limited in remainder after the 
death of a man and his wife, to raise daugh" 
iers* portions at eighteen or marriage. One 
^ the daughters aUains tluU age after the 
death of her fatJier. Decreed that tlie portion 
should be rinsed in the mother's Ufetime. 

Sir Robert Cotton, plaintiff's grandfather^ 
settled lands by indenture, dated 17 th of 
July 1701, the uses whereof as to part, 
were to Sir Thomas his son for life, then to 
his wife for life, remainder to defendant in 
tail male, with remainders over. But no 
maintenance in the meantime, the words 
of the settlement being expressly to the 
contrary. 

The trusts of the term were, that in case 
Sir 'lliomas Cotton should die leaving any 
younger child or children by him begotten 
on the body of his wife, which should be 
living at his death, then it should be law^ 
ful for the trustees, out of the rents of the 
said estates limited for the said term, or by 
lease thereof, for the said five hundred 
years, or by felling of timber, or by any 
other means, as they should think fit, and 
for the advantage of such child or children, 
to raise such sums of money for the por- 
tions of such child or children, and pay the 
same in manner following — viz. if there 
should be but one younger child, then 
8000^ should be raised for such younger 
child ; and, if there should be two or more 



* From the MSS. of Mr. Melmoth in Lincoln's Inn 
Library. The M:iS. of Mr. Melmoth are obaracteriied 
by Mr. Hargrave in bis first yolume of the Juridical 
Arguments, 4^5, as the valuable manuscript reports 
of Mr. Melmoth, and he is described as the father 
of the elegant translator of TuUj's snd Pliny's Let- 
ters, and author of Fitcoabome's Letters, and tbe 
oo-editor with Mr. Peere Williams of Vernon's 
Reports, under an order of the Court of Chaooery 
in England, and an eminent practising barrister in 
equity for msnj years, and as haying a little be- 
fore his death advertised his reports for publications 
Nsw Sbries, VIL— Exchbq. in Eq. 



siicb younger children, then 5000/. should 
be raised and be equally divided between 
them : if daughters, at eighteen or mar- 
riage, and if sons, at twenty *one; and until 
such portions should be payable and paid, 
to raise for such only child 60/. a year, for 
his or her maintenance and education; but, . 
if more than one, then to raise and pay them 
the yearly sum of 60L a piece by equal 
half-yearly payments at Lady-day and Mi- 
chaelmas, the first payment to he made a$ 
the first of the said days which should happen 
after the commencement of the said term. 

Sir Thomas Cotton died, leaving his wife 
and nine younger children, having made 
his will and some, provision for them out 
of his personal estate after the death of his 
wife, who is yet living. 

The plaintiff, Philadelphia, has attained 
her age of eighteen, and she and the rest of 
the younger children bring their bill against 
the defendant, their elder brother, and the 
trustees of the term. Philadelphia insists, 
that her portion being become payable, ic 
ought to be raised by sale of the reversion- 
ary term, and be paid her, together with 
the arrears of the 60/. a year maintenance 
from the death of her father; and the rest 
of the plaintiffs insist upon the like main- 
tenance ; and the better to support the de- 
mand of maintenance, it was urged on the 
behalf of the plaintiffs, that they had no 
other provision in present but by the set- 
tlement, and that it could never be the in- 
tention of Sir Robert Cotton, when he made 
this provision for the younger children, that 
they should be destitute of a mainAnance 
until their portions should become payable. 

The Master of thb Rolls. — ^As to the 
plaintiff Philadelphia's share of the 5000/., 
she having attained eighteen, I am of opi- 
nion, it ought to be raised out of the rever- 
sionary term, with interest from the time it 
became payable, though the Lady Cotton 
is still living; and let the Master sell {I) 
what part of tbe trust estate is proper to 
be sold or mortgaged for that purpose. 
But, as to the point of maintenance, I am 
of opinion, there is no pretence for it, the 
settlement being express, tliat the first 



(1 ) These words are very indistinct in tbe MSS., 
but they appear to be as alrave. 
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)»tiyinent of die maintenance k to be made 
at the first of the days of payment, which 
should happen next after the commencement 
of the term ; which term by the settlement 
does not, nor can, commence till after the 
death of my Lady Cotton, who is living; 
As to the hardship of the case in respect to 
the plaintiflTs, this Court cannot take that 
into consideration,, but must judge upon 
settlements as they find them, and as the 
parties have thought fit to make them ; it 
would be to no purpose to make deeds, if 
this. Court should construe them according ' 
to what may be for the convenience or in- 
convenience of the parties. 



Aldbrsok; B. 



dbrsok; B. '^ 
1887. V 

. 1,4, 5, 15. J 



OREENFELL t;. GIRDLE- 
STONE. 



Dec. 

Record, Custody of — Judgment Creditor 
— Judgment void from lapse of time. 

An order having been.improperly obtained 
in this court, for the production of the re^ 
cords of the proceedings in a nut in the Court 
of Great Sessions^ Wales, they were for^* 
warded by the registrar of that court, through 
his agent in London, to the clerk in court of 
theplamiiff, the proper officer: — Held, tiil 
such order was rescinded, that they were to 
he deemed to b^ in the proper custody* 
- A judgment creditor having taken no steps 
to enforce payment of his demand, for a 
period of twenty^eighi years, filed fus bill 
for relief one day before the stat* 5^4 
fVilL 4. c. ^7. came into operation cr-^Heldi 
that independently of the question of presume 
ed satisfhfitian^ he was barred from relief by 
hii own laches, 

Thomas WiUiams* kte of Llanidan, in 
the county of Angiesea, esq., hsfving by 
his wiM appointed the plaintiff and another 
person, since deceased, his executors, they^ 
in Eaater term, 1805, obtained and entered 
up judgment, which was duly docketed, in 
the Court of. King's Bench» against ori^ 
Thomas Grindiey, for^the sum jof 8,875/. 
and costs ; he at .the time being seised in 
fee of two estates in Carnarvonshire, wliich 
were subject to a mortgage for 800/., under 
an indenture of demise for 500 years, dated 



the 5th o£ August 1804, to one William 
Casson ; and of estates in the county of 
Anglesea which were subject to a mortgage 
similarly demised, dated in 1802, to one 
John Roberts. 

T» Grindiey, in November 1805, enter- 
ed into a written agreement with Robert 
Morris, as agent for W. A. Madocks, to 
sell him two of the estates for 1,120/., 
and also two other of ihe estates for 4, 180/. 
These comprised the estates ia Carnarvon- 
shire. Morris, as agent of Madocks, was 
at the same time served with a written no* 
tice of the above judgment. 

Grindiey and Madocks afterwards, vis. 
on the 18th of December 1806, executed 
another agreement in respect of the same 
premises, in which it was stipulated, that 
Mr. Shadwell, on behalf of both parties 
should prepare the conveyance ; that, by 
the dOth of December following, a proper 
abstract of the biU should be furnished; 
that the mortgagees and . other proper 
parties should join in tlie conveyances; 
and that, by the 1st of February* follow- 
ing, the purchase-money should be paid« 
and the premises conveyed. Then came 
the following clause : — " And the said 
Samuel Grindiey agrees, that the said con* 
veyance shall contain all proper and ne- 
cessary covenants for the title to die said 
fiirm and hereditaments ; and he declares 
and engages, that the incumbrances now 
affecting the same, are the following only, 
which sre to be paid out of the said par* 
chase-money, and the mortgage assigned 
to the said W. A. Madocks, or a trustee 
nominated by him, on or before the 1st of 
February next^-r-viz. To the executors of 
the late Thomas Williams, esq.^ . about 
1,800/; and mterest, from April 1804 ; to 
ioban Roberts, of Newsfynydd, 800/. and 
interest; to Mr. Casson^ 600/. and in« 
terest." 

Indentures of lease and release, dated 
the 20th and Slst of March 1810, were 
made between Grindiey of the ffrst parti 
J. B. Sparrow, H. R. Williams, and John 
]3radley, of the second part, and others, 
the .creditors of Grindiey, who should by 
themselves or their agents execute such 
indenture, of the third part, by which it 
was witnessed, that, for the considerations 
therein mentioned, Grindiey released and 
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cbnVeyed io the use of Sparrovr, Wilikms^ 
Mid Bradley, and ibeir heira, all the above- 
meiitioned estate«»-0ubject to all leases and 
moirtgagesyor annuiiiei afiecttng the pre- 
mises, upon trust, with all convenient speed 
Co sell the same, and, after payment of all 
costs attending the trusts, to pay off a cer^ 
tain mortgage thereiil stated to be due to 
William Harvey, esq., (which was paid ofT,) 
and all other mortgages and annuities 
affecting the premises^ and pay and divide 
the clear residue of the purcliase-monies) 
towards payment of the creditors, parties 
to the deed, their respective executors, &c. ; 
and the surplus (if any,) to such persona 
aa Grindley should appoint, and subject 
thereto, to the use of Grindley, his exeeu# 
tors, administrators, and assiffus. Neither 
of the executora under the will of Thomas 
Williams were made parties to this deed 9 
soon after the execution of which, Grindley 
died, leaving his son the defendant Samuel 
Grindley, his heir-at-law, and his widowj 
Sarah Grindley, his administratrix. 

The creditors under the trust deed filed 
a bill in the Court of Great Session in 1810, 
against Samuel Grindley the son, Sarah 
Grindley, and the trustees, praying the 
usual Accounts of the testator's personal 
estate and effects, and that they might be 
applied to the payment of hiis debts ; and 
that, if necessary, the real estate of the in-^ 
testate might be sold for that purpose* 
The cause cluaae on for hearing on the Ist 
of April 181 1, when the Court directed the 
accounts to be taken, and an inquiry to be 
made as to the real estates of the intestate^ 
and the ineumbrancea affecting them. The 
registrar made his report on tlie 19th of 
August following, wheriein he stated the 
contracts between Grindley and Madocks, 
and that tliey had not been completed ; on 
which the Court, updn further directions, 
ordered, tltet the trustees. Sparrow, Wil- 
liams, and Bradley, should be at liberty to 
complete the agreement with Madocks, and 
receive the purchase-money. Madocks 
not completing the purchase in pursuance 
of this order, a further order was made, 
that the trustees should be at liberty to 
file a bill against him to complete the con- 
tracts, which they did in 181 6, but lie being 
then out of thb jurisdiction of the Court, 
and in embarrassed, circumstances, no fur- 
ther proceedings were had in that suit. 



The estates comprised in the trust deed 
were ultimately sold, subject to existing 
incumbrances, and the money paid to the 
creditors. In 1808, Casson filed a bill of 
foreclosure against Grindley, which he 
afterwards continued against Madocks, for 
the purpose of recovering the SQOL due 
upon his mortgage, which Madocks paid 
off in 1810, he taking an assignment of 
the mortgage term of 500 years, to a trus* 
tee, for himself. He, afterwards, by an in- 
denture dated the USth of December 1811, 
granted an annuity to three lives, to one 
Edmund Stone, (since deceased,) on ti>e 
security of the Carnarvon estates, when the 
term of 500 years, held by Madocks's 
trustee, was assigned to the defendant Metf- 
calf» in trust for Stone. Madocks, by an- 
other indenture of the Istof February 1812^ 
granted a ' siitailar annuity to James BeU 
tamy, (since deceased,) upon the security 
of one of the estates in Anglesea, when 
Bellamy paid off* the mortgage to Roberts, 
whose term of 500 years wss thereupon 
assigned to a trustee in trnst for Bellamy! 
Afadocks died in 1828, not having eomt- 
pleted his contracts to purchase. The an*- 
nuitants, or their representatives, in oon* 
sequence of their annuities becoming in 
arrear, took possession of the lands on 
which they were secured. ♦ • 

This bill was filed in 18S8, on the day 
before the 3 & 4 Will. 4. c. 27. came into 
operation, by the plaintiff, as surviving 
executor of Thomas Williams; and it alv 
Jeged, that at the time o£ entering up jiitlg$' 
ment against Ghrindley.and till his deathr, 
he was utterly insolvent; and that his lands, 
fire, were so mortgaged and incumbered^ 
that even if the plaintiff had taken out ex* 
ecution on the judgment, he coidd not have 
satisfied it by taking the person or pco^ 
perty of Samuel Grindley, in execution. It 
charged collusion between Madocks and 
the trustees, whereby the latter were in^ 
duced not to take the proper proceedings 
against him ; and further, that in eonsi^* 
quence of the legal eMate in the premises 
being outstanding, in persons wholly un« 
known to the plaintiff, they having acquir* 
ed it before the judgment was entered up, 
he was wholly unable to avail himself of iu 
In then prayed, that the plaintiff might 
be declared entitled to have the sum ae-^ 
cured by the judgment, and the interest 
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thereon, iatisfied out of the hereditaments 
possessed by the defendants Girdleston^ 
and Bellamy, (Stone's interest being repre- 
sented by the former, as his sole executor, 
and Bellamy's, by him and the latter de- 
fendant,) and out of the purchase monies 
for such hereditaments, received by the 
trustees, subject to what remained due on 
themortgageof 8002. on the Carnarvonshire 
estates, which, if the Court should think 
he was bound to pay, then that he might 
be at liberty to redeem it, and have his 
judgment satisfied in the manner mention- 
ed. And after a prayer for accounts, it 
prayed, that, if necessary, the bill might 
be taken to be a supplemental bill to that 
filed in the Court of Great Session. 

Evidence was given of the insolvency, 
&c. of Grindley and Madocks, from the 
time of the entering up of the judgments, 
to their deaths : amongst which were the 
records of the proceedings in the Court of 
Great Session. 

The admission of these was objected to 
by the defendants on two grounds : first, 
because the defendants were not parties to 
the original suit, which was res inter alios 
acta as to them; and, secondly, because the 
documents did not come out of the custody 
of the proper officer. 

For the plaintiff it was contended, that 
the record of the proceedings in the Welsh 
court, was good evidence to shew the cir- 
cumstances of Grindley during the progress 
of the suit ; and that the documents, being 
in the hands of the plaintiff's clerk in court, 
were in the proper custody. 

It appeared, that the plaintiff's clerk in 
court received them, through the agent of 
the registrar of the Welsh court, in whose 
proper custody they were in Wales, and by 
whom they were transmitted through his 
agent in London, to the plaintiff's clerk in 
court, under an order of this Court, which 
order was obtained ex parte, — the Court 
not being apprised of the circumstances of 
the case. 

Aldbrsom, B. — As the object of this 
evidence is to shew the circumstances of 
Grindley, it is immaterial whether the de- 
fendatits are to be considered as parties to 
the suit in the Welsh court. It is evidence 
of the circumstances of a party, that a suit 
has been instituted against him for the pur- 
pose of administering to his e%ct8 ; as in 



the case of a fraudulent preference, it is 
shewn, that writs have been issued against 
the party by third persons. His status 
is shewn by it. In regard tp the other 
point, as at present advised, I am of opinion^ 
that the Court had no right to make the 
order for the pro<luctton of these documents ; 
but, the documents being now in the cos-^ 
tody of an officer of this court, under an 
order of the Court, the question is, whe^er 
they are not in the proper eustody. I do 
not think it is like the case of docunoents 
delivered to an indifferent third party: be- 
sides, upon inquiry, I find, that, under an 
order properly obtained, they would have 
been in the custody of the same officer; 
Vho now produces them ; therefore, until 
the order which has been obtained is re- 
scindrd, I shall consider them as coming 
out of the proper custody. 

Mr, Boteler and Mr. Q. Richards, for 
the plaintiff. — There was a clear notice of 
the incumbrance claimed by the plaintiff 
being in existence down to the death of 
Grindley^ It appeared in the papers which 
came from the Bellamys, which included 
the abstract of title, &c. delivered to Mr; 
Shadwell. It is noticed in the recitals of 
the deeds of annuity, as well as in the copy 
of agreement of 1806, which are also in 
their possession. With such notice of the 
incumbrance, could the legal estate avail 
for the protection of the defendants? Then, 
as to lapse of time : the insolvency of the 
debtor destroys the presumption of pay- 
ment. In Fladong v. Winter (I), in which 
the case of Wynne v. Waring is cited, it was 
held, that the presumption of payment of 
a bond after twenty years, may be repelled 
by evidence that the obligor had no oppor- 
tunity or means of paying. This was clearly 
the situation of both Grindley and Ma- 
docks from 1 808 till their respective deaths. 
Madocks could not specifically perforin 
the agreement ; nor could the plaintiff pro- 
ceed against his personalty pending the 
decree in the Court of Great Session, nor; 
whilst the mortgage existed, against the 
land. It is not necessary to enter into evi- 
dence to shew, that Madocks had not been 
able to pay off the claim, as such payment 
was not set up in the answer, or satisfac- 
tion entered on the record of judgment. 

(1) 19 Vts. 196. 
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The decree in the Welsh court was notice 
to all the world. 

Sir Charles tFetherell, Mr. GirdleUone, 
and Mr, Metcalfe, for the defendants Gir- 
dlestone, John Bellamy , and Metcalfe.— 
The dates are of importance. The judg- 
ment was of Easter term 1 805. All the 
parties lived near together. The judgment 
was on a warrant of attorney. In case of 
a presumed satisfaction, the nature of the 
judgment is an important consideration. The 
mortgages to Casson and Harvey take a pri« 
ority of the judgment. Nq execution was 
sued out upon Uie judgment There has 
been a &ilure here of both legal and equi- 
table diligence: — it is not attempted to be 
shewn, that from the year 1 805 to the year 
1853, anything was done by the judgment 
creditor to enforce his right. A judgment 
creditor,, seeking equitable relief against 
the personal estate of his debtor, must shew 
that he has used due diligence to enforce 
his l^al claims by taking out execution 
under the judgment — Angell v. Draper (2), 
Slmrley v. WaU$ (5). Then, as to the cir- 
cumstances of Madocks, the failure of ac- 
tivity on that account would be sufficient, 
on the ground of laches, to dismiss the bill. 
In WtUtaume v. Gorges (4), which, in some 
measure, resembles this case, an issue was 
dtrectetl, when the Court directed the jury 
to presume, from lapse of time, that the 
judgment had been satisfied. Such must 
be the presumption here, should an issue 
be directed, which we do not decline, but 
submit that there is sufficient here to dis- 
miss the bill without it. There are two 
questions for decision — vis. whether the 
Court is satisfied that the plaintiff, as a 
judgment creditor, under the circumstances 
stated, was right in filing his bill for re- 
demption ; and if so, whether, by lapse of 
time, he has not lost his remedy. It is 
contended, that he has, independent of no- 
tice, no right to redeem. There is no proof 
that the judgment was docketed : nothing 
to shew that, the judgment has been kept 
alive so as to bind the lands. The judg- 
ment is revived only against the personal 
representative of Grindley : that is not suf- 
ficient to bind the lands : he ought, upon 
a return of nihil to the writ of scire faciaSf 

(2) 1 Vem. a99. 

(3) 3 Atk. too. 

(4) 1 Campb. 217. 



to have sued oiit a writ against the heir or 
ierre tenant — 1 Wms* Samd. 4th edit. p. 6, 
c, n. 4; p. 72, 6, n. 1, 3; p. 72, m; 72, n. 
Tlie revival of the judgment against the 
personal representative, is only the first 
step; the heir is not bound by that, 
neither are the terre tenants. Then, as to 
whether his right to redeem has not been 
barred by lapse of time, which will have a 
double operation, either as a complete bar 
to the claim, or as an ingredient in the 
question of presumption of payment. Un- 
disturbed possession for twenty years by an 
ordinary mortgagee, is clearly a bar to the 
right of redemption — Ashton v. Milne (5\ 
and the same rule applies to a creditor who 
sleeps upon his rights for the same period, 
as it is presumed his debt has been paid-^ 
Campbell v. Graham{(y). The defendants 
here cannot be in a worse position than the 
original mortgagee would have been in. 

[Alderson, B. — Do you mean to con- 
tend that this security has not been treated 
as a mortgage for more than twenty years?] 

Yes : it was assigned to these defendants 
in 1811 as a mortgage title. It has not 
been so treated since; consequently, the 
question is, whether, afler so long a lapse 
of time, payment of the debt is not to be 
presumed. No step was taken by the 
judgment creditor from the year 1805, 
when the purchase is made by Madocks, to 
the 80th of December 1833, the day be- 
fore the statute 3 & 4 Will. 4. c. 27. came 
into effect, to assert his right. No pro- 
ceedings were taken to enforce the judg- 
ment : there is merely a notice of the judg- 
ment given by the plaintiff Morris to the 
agent of Madocks in November 1806. In 
1810, Grindley conveys all the property 
to trustees for the benefit of creditors, and 
a suit is instituted to carry it into effect, of 
which the plaintiff* took no advantage. 
The plaintiff, it is said, might stand on his 
judgment ; but, then, why not take steps to 
enforce it ? The most material document 
in tlie proceedings in the Master's report 
is not here. It is not shewn whether the 
plaintifTis included as a creditor. This bill is 
not a supplemental bill. The plaintiff here 
claims adversely to the parties in the Welsh 

(5) 6 Sim. 388; ■. o. 3 Law J. Rep. (n.s.) 
Chano. 59. 

(6) 1 Robs. £c Myl. 4i»3 ; s. o. 9 Law J. Rep. 
Cbanc. <34. 
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suit.' If, tli'erefobe, the plaintiff came in under 
the decree in that guit, he would be out of 
court here; and, if be did not, and if 
Grindley was insolvent, can it beibeHeved 
that he would not have immediately acted 
against Madocks, and those under him i 
In Barron v, MarHk{7) redempdon was 
refused, though the aacoont was delivered 
within twenty years, it being so delivered 
widiout any authority, by a manager or 
receiver of the estate, and the employer 
being in a state which rendered hiip 
incapable of managii^ his affair;. A con- 
veyance by a/ debtor to trustees for pay- 
pient of scheduled creditors, who do hot 
execute the deed, or conform to his terms, 
cannot be enforced by the creditors-^ ^ol- 
wya V. Coults^S). 

Mr. Simpkinson and Mr, Duckworth, for 
the defendants, the trustees of the inden- 
turea of the £Oth and iilst of March IBIO. 
*— The case made by the will differs from 
that as opened £br the plaintiff. It does not 
proceed upon t^ agiteement of 1806: it 
does' not attempt to follow the money set 
apart, or alleged to be set apart on that 
agreement, for the payment of the incum- 
brances ; but is a common bill by a judg- 
ment creditor to have the money raised 
out of the purchase- money received by the 
trustees for purchased lands. What equity 
can the plaintiff have against the purchase* 
money of the latids sold by the trustees'? 
What atithority is therfi for this demand, 
^ supposing even that the judgment be still 
in existence? for the demand extends to the 
purchase-monies paid to the creditors under 
the trust deed, and expended by them in 
the purchase of other lands. There is no 
privity between the plaintiff and the trus* 
tees. His claim may be against the pur- 
chased lands, but these were not in the 
possession of the trustees when the bill was 
filed. He cannot go against the monies. 
The suit originally instituted in Wales was 
a creditors' suit, to which the plaintiff was 
not a party ; nor can he be made a party 
to a supplemental suit instituted here, the 
proceedings having been improperly re- 
moved, they not being removed till 18S7, 
although this bill was filed in 1888. The 
plaintiff cannot sustain his claim under the 

(7) Coop. 189. 

(8) 3 Mer. 707; s. c. 3 Sim. t,.iu 



agreement b€ 1806'; that was a mere pri« 
vate agreement between Grindley and Ma* 
docks) ' to which 'the plaintiff was not a 
party; and so far from considering himseif 
bound by thai agreeinent, he files this iiill, 
with whicli it is inconsistent. He is a mere 
volunteer, and cannot avail himself of it* 
Then, independent of the: question of pre« 
sumed satisfaction, this is a stale denandi 
wbidi is not to be eniforced in 'a court of 
equity. Here is a judgnient entered up in 
1805; tbere is notice of that judgment to 
some of the parties in 1806 ; and, althoogh 
it is revived against the personal represea* 
tative of Grindley in 18^1, yet no proceed- 
ings are taken to enforce it till 18^5. /7a* 
dong r. Winter is distinguishable ftom this. 
It is not merely on the ground of presniiip*- 
tion from lapse of time that a judgment has 
been satisfied, that a court of equity wiU 
refuse to interfbre, but on that of dday ; 
ibr, however valid the claim may be, after 
great lapse of time, the Court will not iii<^ 
t^tfere — Cholmondeiey v. Cikkton (9). ft 
will not give relief after' an< adverse posses* 
sion of twenty years — Culhbert v« Creasy 
(10), Baidmii v. Peack{\\). 
. Mr. Koe, Mr. Wilbraham^ and Afr. Bel* 
lamy, for other parties. 
• Mr, Botehr% in reply, on the question as 
to the pluntiff being barred by laches, cited 
the judgment of the l^aster of the Rolls id 
Hereyy, Dxwnoody (\%), Pickering y^ Lori 
Stamford (13), Rafletyv, King{li). 

Dec. 15, 1837. — ^Aldersok, B. — I have 
now to deliver my Judgment on the two 
points which I reserved for fdrther con-^ 
sideration, and which are both of tliem of 
importanoe. 

The questions are, whether the plaintiff 
is barred by his laches in hot suing earlier 
for the relief which he How prays by his 
bill ; and whether, if that be not'so, the 
Court, taking all the circumstances into 
consideration, ought not to presume, as A 
fact, that the judgment on which he grounds 



(9) 2 Men 171 ; ». c. 2 Jac. & W. « ; 4 Bli. N.S. 
1;1 Turn. & R. 107. 

{to) 4 BU. 185. 

(U) 1 Y. & C. 453. 

(1«) « Ve8.jun.B7. 

(IS) 2 Vesjun. «7«, 581. 

(14) 1 Keen, 617 ; s. c. 6 Law J. Kep. (n.s.) 
Cbanc. 87. 
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Imb daim has been satisfied. Or direct ail 
iasue to try that as a question of fact by a 
jury, 

, llie circumstances are shortly these : — 
In 1805, the plaintifTand his co-executor 
recovered a judgment against a person of 
the name of Grindley for a debt. That judg« 
ment, having been properly docketed, be* 
came alien on the real property of tbedebtor« 
But, there beingthen, as now, an outstanding 
tferm created anterior to the judgment, the 
plaintiff's remedy was, from the beginning, 
a remedy in a court of equity alone. Sub* 
sequently to this judgment, (in 1808,) the 
real estate in question was sold to Mt. Ma* 
docks; and by Madocks was afterwards 
conveyed to the defendants ; and the teri^ 
to which I have before alluded, was asr 
aigned to a trustee for the defendants' pro^ 
tection and benefit. It is conceded, that 
both when the. sale to Madocks took plac^ 
and again when the conteyance was after** 
wards roadb to the defetidants, both Mar 
tlocks and the deft- ndants had notice of tba 
judgtntot, qnd of its remaining unsatisfied* 
The present sUit was not instituted till 
}833, twenty-eight years after the judgs> 
ment, and, with the exception of the noiict 
given in 1808 to Madocks, the plaintiflT 
does not hinlself appear personally to 
have done anything in the intermediate 
period to enforce his. rights. Much evi- 
dence has been given U> shew, that, from 
the embarrassed fttate of Mr. Grindley and 
of Mr. Madocks, (t ought to be inferred 
that neither of them tH>uld possibly have 
satisfied the amount of the judgment, and 
tlie plaintiff desires me to infer from this^ 
that the judgmetit has not really been sa* 
tiitfied, but is still outstanding and unpaid^ 
But it is quite clear and undiaputed, thai 
ibr twanty*eight years, the plaintiff has 
b^d the power of enforcing payment out 
pf a sufficient fund by a suit in equity | 
and that he has taken no ateps for that 
purpose* Upon full oonsidetadon, I am 
of opinion, that he ia now too late. I 
adopt the principles laid down by Lord 
Camden in Smith v. Clayf in a note to 
f)el&rmin$ ▼• Br9mne{\6), *' A odttrt of 
equity, which js never, active in relief 
against conscience, or public convenience, 
has always refused its aid to stale demands, 

(\h) 3 Bto. C.C. 639. 



where the party baa ale'pt upcm his rights 
and acquiesced for a great length of time. 
Nothing can call forth this Court into ac- 
tivity, but conscience, good faith, and rea* 
sonable diligence ; where these are wanting, 
the Court is passive and does ndthing. 
Laches and neglect are always disconnte* 
nanced, and therefore from the beginning 
of this jurisdiction, there was always a 
limitation to suits in this court. Therefore, 
in FUier v. Lord Macelesfieldf Lord North 
said rightly, that though there was no limi- 
tation to a bill of review, ^et, after twenty* 
two years, he would- not reverse a decree^ 
but upon very, apparent error* Escpe^ 
reipublicis tU sit finU lUiwn is a mteim 
that has prevailed in this court ait aH;times, 
without the help of an act of parliament* 
But as the Court has tit) legislative aUtbo^ 
fity, it could not propetly define tbe tim^ 
of bar, by a positive rule, to an hour, a 
minute, or a year; it was governed by 
circumstances. But as often as parliament 
had limited the time of actions and reme* 
dies to a certain period, in legal proceed*^ 
ings, the Court of Chancery i^opted that 
irule, and applied it to aimSar cases ill 
equity. For when tlie legislature had fixed 
the time at law, it would have been pre^ 
posterous for equity, which, by its own 
proper autliority, always maintained a li* 
tnitation, to countenance laches beyond thh 
period that law had been confined to by 
parliament; and, therefore, in all eases 
where the legal r%lit has been barred by 
parliament, the equitable right to the same 
thing has been concluded by the same bkA 
Tbua the account of rents and. profits uQi a 
common case shall not be carried beyond 
fix years ; nor /shaH redemption be allofied 
afler twenty years' posses sion in a morft 
gage — Jenner ▼.. Tracey^ 17 SI, (margind 
botes on 9 WUIm.. £67.) Same thing ib 
Bdch v« Harvey (uU sipTQ}^ adding, that 
the statute having given ten years after 
disability, tiiat ought to be observed. By 
the like analogy, the House, ii\ Edwardi 
V, Cartolf determined that twenty years 
should bar a bill of ^review, because the 
statute of Will, 3. had barred all writs of 
error after tliat period." 

These principles I find to have received 
the approbation of Lord AlvaAley, in Hercy 
v. Dinwoodij^ and of Lord Brougham and 
the House of Lords, in Qawpbell v. Gra'^ 
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ham (16). Now, dien, we are to apply these 
principlet to the present case, and, if so, 
we ought to adopt in equity the same rule, 
mutatis mutandis, which prevails at law as 
to time. The rule at law is, that a bond 
or judgment cannot be enforced if nothing 
be done upon it for twenty years, and no 
circumstances can be shewn to explain the 
apparent laches of the party. 

By parity of reasoning, then, if more 
than twenty years have elapsed, and no- 
thing has been done in equity, and no cir- 
cumstance can be shewn to explain that 
neglect, it seems to me, that in equity also 
the party ought not to be allowed to suc- 
ceed. 

. Now, that is the present case. What- 
ever may have been the circumstances 
which the plaintiff relies on to explain 
his not suing at law, or to shew that the 
judgment is still due, there is no reason 
at all for his not having proceeded in 
equity, it is clear, that for twenty-eight 
years he has had an estate competent to 
the payment of this debt, sgainst which he 
could have proceeded. Why has he not 
done so? Can he be said to have used 
that reasonable diligence, without which, 
as Lord Camden says, a court of equity 
will not help him ? 1 think not ; and the 
consequence must follow. The Court, as 
Lord Camden says, " will be passive and 
do nothing." It will not act to dispossess 
the defendanu of their better title at law. 
The same principle, as it seems to roe 
governed Lord Kldon in Cholmondely v. 
Clinton. There the plaintiffs were, it is 
said, not bound by the lapse of time from 
bringing their ejectment ; but their right 
had existed complete for relief in equity 
for more than twenty years, and they had 
not pursued it. Lord Eldon held, that 
though they might, perhaps, not be barred 
at law, they were barred in equity. Even, 
therefore, if I were of opinion here, that 
the plaintiffs had a remedy still open at 
taw, notwithstanding this lapse of time upon 
the judgment, I should think that the doc- 
trine of Lord Eldon would fully warrant 
me in holding, that the unexplained laches 
in equity would bar the plaintiff in this 
court. 

It would be sufficient for me to stop 

(J6> t CI. & Fin. 4<9. 



here : but I may as well add, that on the 
second point also, I think the defendants 
in the right. There are, undoubtedly, cir- 
cumstances which have a tendency to shew, 
that it is not probable that either Chrindley 
or Madocks were ever in funds, so as to 
pay off this debt. But I think, that after 
a lapse of so long a period without any 
attempt to enforce it by the plaintiff, the 
plaintiff ought to shew to demonstration 
that the judgment has not been satis6ed. 
The case cited from CampbeU{l 7) is fuUv as 
strong as this, and yet there Lord Ellen- 
borough directed a verdict. The inference 
from lapse of time should, as much as pos- 
sible, be treated as founded on a rule ana- 
logous to the Statute of Limitations, rather 
than as leading to a conclusion of mere 
fact. Few persons believed, I apprehend, 
in the cases of rights of way, or of lights, 
before the recent statute, that any such 
grants as used to be suggested in pleading 
ever were actually made, and yet every 
Judge directed that, after twenty years' 
usage, and every jury used to find the 
fact of a grant in conformity to the usage. 
It is far better that it should be so treated. 
Undoubtedly, where very cogent evidence 
exists to the contrary, there are authorities 
which warrant a decision that a specialty 
after a lapse of twenty years may be treated 
as still unsatisfied. Fladang v. Winter was 
put as one of such cases. As a question 
of fact, I should have drawn a different 
conclusion from the Master in that case. 
But the Master having so decided, I should 
have concurred with Lord Eldon in con- 
firming that report, on the ground of the 
parties refusing to try the fact at law ; 
which was the case ^ere. In iVynne v. 
Waring^ I think the evidence amounted to 
demonstration ; here, that is not so. The 
unexplained fact of no attempt to fix the 
land with the debt, is the strongest fact in 
the whole case to shew that the judgment 
was satisfied, and appears to me infinitely 
stronger than the facts of the embarrass- 
ments of Grindley and Madocks to the 
contrary. 

I think, therefore, that, on the whole, 
the bill must be dismissed, with costs. 
Decree aeeordingly. 

(17) Willaume v. Gorges. 
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Ex parte sllison, in the 
matter of the corpora- 
tion OP THE TRINITY. 



Baron and Feme — Assignment — Light' 
house, 

A husband may assign his wife*s share in 
a lease in a lighthouse, granted by the CoT' 
f oration of the Trinity House, 

By indenture of lease, dated the 1st of 
October 1795, and executed by the master, 
wardens, and assistants of the Trinity 
House, of the one part, and Henry Smith 
of the other part, reciting letters patent 
empowering the Trinity House to give 
authority to persons to erect lighthouses, 
and reciting the convenience which had 
been afforded to mariners by the erection 
of the Long-ships Lighthouse ; and that 
Smith had erected the same, and had also 
caused certain poles or trees to be placed 
on the neighbouring rock, called the Wolf 
Rock, or Rundle Stone; it was witnessed, 
that, in consideration of such erection by 
.Smith, and other considerations in the in- 
denture mentioned, the parties thereto of 
the first part, did demise unto the said 
Henry Smith, his executors, administra- 
tors, and assigns, the said lighthouse, to- 
gether with the site thereof; and also the 
said poles or trees, and all tolls, dues, and 
customs, payable in respect of the said 
lighthouse, to hold, &c. for the term of 
fifty years, from the 29 th of September 
1 795, at the rent of 100/. per annum. The 
lessee was not to assign without permission 
of the corporation, and the actions to be 
brought by the lessee were to be in the 
name of the corporation. 

On the 24th of October 1829, the lessee 
died intestate, leaving a widow and four 
children. The widow died in 1815, hav- 
ing made her will in favour of the children, 
by which, and the intestacy of the father, 
the four children became entitled in equal 
shares. Her son, Henry Pascoe Smith, was 
appointed her executor. 

Betsy Ellen, one of the four children, in 
July 1829 married, without any settlement 
being executed. Captain Ellison, who af- 
terwards charged his wife's fourth share 
with an annuity of 60/. a year, during the 
remainder of the term, to George Key, 
who subsequently assigned it to T. Kear- 
New Series, VII.— Excbeq. in £«• 



sey, by whom farther sums were advanced, 
in consideration of which a new annuity 
was granted, making together 240/. per 
annum. This annuity was secured by a 
deed, executed by Captain and Mrs. Elli- 
son, bearing date the 27th of February 
1830, by which the annuity was made pay- 
able during the remainder of the term of 
the lease, and redeemable in the usua) 
manner. 

On the 21st of August 1830, Captaiq 
Ellison, by an indenture, assigned his in- 
terest in the lighthouse, &c., subject to 
existing incumbrances, to Messrs. Mears 
and Hughes, the petitioners, upon trust, to 
pay an annuity of 300/. a year to Mrs. 
Ellison, to her separate use, during the 
remainder of the term, but without power 
of anticipation; the residue was to be paid 
to Captain Ellison. 

By the statute of the 6 & 7 Will. 4. c. 79, 
which vests the property in all lighthouses 
in England in the Trinity House, and 
which recites, among other things, that 
the Long- ships Lighthouse is held by 
Henry Pascoe Smith, Esq. (the adminis- 
trator of Henry Smith, the intestate), by 
virtue of a lease from the Trinity House, 
that corporation (see section 3) is em- 
powered to purchase several lighthouses, 
amongst which is the Long-ships, and the 
tolls belonging to them, of the owners or 
persons interested in those lighthouses ; 
and the act declares, that for the pre- 
venting of any question as to the title, the 
person who shall be in possession from 
the time from which the purchase shall 
take effect shall be deemed to have a com- 
plete title. The 24th section directs, '* that 
the purchase-money, if it exceed 200/., 
shall be paid into the Court of Exchequer," 
The 26th section enacts, " that in case any 
vendor shall not be able to make a good 
title to the satisfaction of the corporation 
of the Trinity House, they may order the 
purchase-money to be paid into the Bank 
of England, in the name of the Accountant 
General of the Exchequer, to the credit of 
the Trinity House, and the parties inter- 
ested, subject to the order of that Court.*' 

The corporation of the Trinity House, 
under the powers vested in them by this 
act, entered into an agreement with Capt. 
Ellison for the purchase of his and his 
wife's remaining interest in the property 
H 
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at 6,899/. 6s, 7cf., the corporation taking 
upon themselves the responsibility of dis- 
charging the several incumbrances. Ac- 
cordingly, an indenture of assignment was 
prepared for that purpose, bearing date 
the 8th of March 1887, and was executed 
by the proper parties. The corporation, 
about the same time, undertook to repur- 
chase Kearsey's annuity of 240/., at the 
sum of 1,540/., and for that purpose an 
agreement was executed. 

A doubt having afterwards arisen, as to 
\vhether Captain Ellison could make a good 
title to the property, the purchasers, under 
the SCth section of the act, paid the money 
into court. The ground of their objec- 
tion was, that the interest of the parties 
holding under the lease was not that of a 
chattel real, but a chose in action, or a 
mere personal interest, vested in Mrs. El- 
lison during the term ; and that it was not 
assignable by her husband. 

A petition was now presented by Capt. 
Ellison and the trustees under the marriage 
settlement, praying that a sum of 8,000/., 
part of the sum of 6,899/. 6s. Id, might 
be paid to the trustees, for the purpose of 
securing Mrs. Ellison's annuity during the 
remainder of the term, and that the residue 
might be paid to Captain Ellison, and that 
the corporation of the Trinity House might 
be ordered to pay the costs of this appli- 
cation. 

Mr, Simpkinson and Mr, Pigott, for the 
petitioners. — The interest of Mrs. Ellison 
in this lighthouse and tolls was a chattel 
real, and, as such, was properly assign- 
able by her husband — Negus y. Colter {l\ 
'Knapp V. WilUams {^\ Howse v. Chapman 
(3), The King v. Bates {4), The King v. 
Winstanley (5), Donne v. Hart (6). As 
there was an express covenant by the lessee 
not to assign without the permission of the 
lessors, the object of which was, that the 
leases might be drawn in a proper form, 
the parties must have considered the lease 
assignable. 

Mr, Boteler and Mr, L, Wigram^ contr^. 
— No power is given to the corporation of 

(1) A mb. 367. 
(«) 4 Ves. 430. 

(3) Ibid. 54«. 

(4) 3 Prka, 341. 

(5) 8 Priee, 180. 

(6) 2 Ku8«. &( Myl. S60j s. c 1 Lavr J. Rep. 
(N.s.) Cbanc. 67. 



the Trinity House by the 8 Elis. c. 18, to 
grant assignable leases ; the powers vested 
in them rest entirely oft confidence in their 
skill, which confidence cannot be dele- 
gated. The word "assigns," in that statute* 
means nothing more than agents. Besides, 
there is a clause in the lease, that actions 
brought by Smith were to be brought in 
the name of the corporation. 

Lord Abinoer, C.B. — I see no sufficient 
doubt in this case to justify me in with- 
holding the order, or in saying, that these 
tolls are not to be drawn after the light- 
house, as a species of real property. If I am 
pressed upon that point, I must say, I think 
this is a chattel real. The parties, how- 
ever, by the form of their own contract, 
permitted the lessees to make assignments; 
and, independently of all other considera- 
tions, the act itself gives title to the party 
in possession, and allows him to turn his 
interest, whatever that may be, into hard 
cash. That cuts the Gordian knot. What- 
ever was the interest of Captain Ellison, by 
the act of parliament it is converted into 
money, and becomes his. 

Ordered as prayed. 



HARVEY 0. KIRWAN. 



Alderson, B. 1 
Nov. 80, 1837. J 

Attorney and Client — Privileged Com' 
munications. 

Letters written by a client to his attorney 
are privileged communications; and although 
they may contain matter necessary for the 
proof of the plaintiff *s case, the Court mH 
not enforce their production. 

This bill was filed by certain persons, 
who claimed, as the children of a Mr. and 
Mrs. Webb, a legacy of 500/., under a 
will, of which the defendant was the exe- 
cutor and residuary legatee. T!ie defence 
was, that there was no proof of the mar^ 
riage of Mr. and Mrs. Webb, and conse- 
quently, on failure of such proof, the plain- 
tiff's must be deemed to be illegitimate, 
and not entitled to the legacy in question. 
By his answer, the defendant admitted that 
lie had in his possession various docu- 
ments, &•€., relating to the subject of the 
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auit^ »nd sonfie letters whieh had pas8e4 
between him and hia solicitor on the sub- 
ject of the marriage in question ; but re* 
fused to produce the letters on the ground 
of their being confidential communications 
between himself and his solicitor, and» as 
such, privileged. 

Thia was a motion to compel their pro* 
duetion. 

Mr. Skarpe^ in su^^rt of the motion* 
— ^The defendant is not only the executor) 
but the residuary legatee under the will of 
tlie testator^ and consequently, should the 
plaintiffs be unable to prove their legiti- 
macy, the de&ndant will be entitled to thq 
legaey in question. An inquiry has been 
going on for a considerable time, with re« 
spect to the marriage of Mr. and Mrs. 
Webb, and the defendant has had commu- 
nications on the subject with his solicitor 
in Ireland, where it is supposed the parties 
were married. It is therefore imagined, 
that these letters, if produced, will afford 
some clue whereby the fact might be as- 
certained. As these letters may have nq 
reference to the suit, but only to the fact 
of the marriage, they cannot be considered 
privileged communications. 

Mr. Fleming opposed the motion. 

[Aldbrson, B. — Unless they are com<f 
munications between attorney and client 
in a suit in which the one is acting profes- 
sionally for the other, they will not be 
considered as privileged communications.] 

Mr. Sharpe. — ^n attorney cannot be 
called upon to give up letters which he 
may have in bis possession, if he thinks 
they will prejudice the interests of his 
client, and if they refer to the matter of 
the suit; but unless they have such re- 
ference, a communication to an attorney is 
not more privileged than a communication 
to a stranger. 

Aldirson, B. — A plaintiff may search 
the conscience of a defendant by means of 
questions put in his bill, but he has no 
right to go further. Communications be- 
tween attorney and client uAust he held to 
be privileged, or otherwise no man can with 
safety consult his attorney by letter. When 
a client asks his attorney a question, he is 
obliged to state all the circumstances by 
which the case is surrounded, and which 
fiffect the questioDy or oM^erwise the attor- 



ney would not be able to give a satisfactory 
reply. I think, therefore, that the plain- 
tiff is entitled to the documents he seeks^ 
but with respect to the letters which have 
been written by the defendant to his at- 
torney, they must be considered as privi- 
leged. 



ATTORNEY GENERAL t7. HOL- 
LAND AND OTHERS. 



Alderson, B.\ 
Dec. 11,21. J 

Charity — Trustee — InfomuUion — Costs. 

The increase of the annual rental of cha', 
rity estates from 501. to 500L, is a sufficient 
ground for the Court directing a scheme for 
the future management of the charity y where 
the testator has not given any s^cific direc- 
tionsfor the application of the increased in^ 
comCf and the number of tlie objects is not 
specified. 

A, By C, and D, were co-trustees ofq 
charity under a will, which directed, thai 
one trustee in rotation should be the acting ' 
trustee for the current year, and keep the 
accounts. A. being the acting trustee in a 
particular year, applied some of the charity 
funds to his own use, without tlie knowledgi^ 
of the other trustees. A. was succeeded hy^ 
and delivered his cLccounls to B, wJio deliver^ 
ed his accounts in like manner to C, the nex^ 
acting trustee: — The Court held, that Z), 
was not liable for tlie breach of trust conif 
mitted by A. 

As the relief granted on an information 
might have been obtained on petition, the 
Court refused to give the relators tlie costs up 
to the hearing. 

The information in this case stated the 
will of one Edward Hunstone, of Leake, 
in the county of Lincoln, dated the Srd of 
November 1655, whereby he devised all his 
lands in Leake aforesaid, after the death 
of his wife, to four trustees, named in his 
will, and their successors, upon the trusts 
therein declared, that is to say, first, that all 
such decayed gentlemen as could make it 
appear unto his said trustees, that they 
were of his name and family, and of the 
age of forty years, or else so impotent as 
not otherwise able to get a living, should 
be allowed by his said trustees, out of the 
rents of his said lands, the sum of 1 0/. by 
th^ year» so far as the rents of tlie said 
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lands would extend, for and during their 
natural lives, the contrary not being occa- 
sioned by any extravagancy in their per- 
sons. Also, in case it happened there 
should not be so many of his name and 
family so being qualified as aforesaid, 
capable of receiving the said yearly pen- 
sion, that then such gentlemen as should 
make it appear to his trustees to be of the 
family of the Godneys therein mentioned, 
and so qualified as aforesaid, should be 
made capable in like manner of receiving 
the said allowance, as aforesaid. Also, in 
case the said two families of the Hunstones 
and Godneys should become extinct, or 
be reduced to some few persons, not so 
many as the estate would afford the said 
allowance unto, that then persons of the 
family of Robert Smith, or of the Wood- 
liffes, therein respectively described, 
should have the allowance before mention- 
ed, so far as the estate would extend. 
Also, that if there were not so many per- 
sons, both by affinity and consanguinity to 
be found, as might have allowance out of 
his estate, as aforesaid, that then, such 
person or persons living in the said county 
of Lincoln, as could make themselves ap- 
pear to his said trustees to be gentlemen, 
or persons of quality and merit, and so 
qualified as aforesaid, should have the 
same allowance before mentioned, so far 
as the said estate would extend. And 
the said will, after providing for the ma- 
nagement and conduct of the said charity' 
so far only as the dress and the moral con- 
duct of the objects were concerned ; and 
directing that there should always be four 
trustees of the said charity, and enabling 
the survivors to appoint new trustees, pro- 
vided, that on his trustees* entrance upon 
his said estate, as aforesaid, the senior by 
election amongst them should, for the first 
year, be both receiver and expenditor of 
the profits of his said lands, for the uses 
and behoofs thereinbefore mentioned, al- 
lowing him yearly such reasonable charges 
as he should expend in discharge of the 
said trusts, and 51, for his pains: provided, 
that within one month after the expiration 
of the said year, he should pass his account 
for the said year, unto the residue of the 
trustees, or the major part of them, who 
were thereby desired, upon reasonable no- 
tice and warning given unto them by the 



said receiver and expenditor, to attend at 
some convenient place for the taking up 
of the same, and should have allowed thena 
out of the said accounts at the taking up 
of them, a dinner not exceeding StOs, And 
so the next trustee, according to seniority 
of election, should take upon him the same 
trust of receiver and expenditor for the 
following year, in manner and form, and 
to the intents thereinbefore mentioned, 
and so successively for ever. And further, 
the said testator*s will was, that if any of 
the trustees should, by any means whatso- 
ever, perfidiously betray the trust thereby 
reposed in them, or convert the same to 
any by-end whatsoever, upon due proof 
thereof to be made unto the rest of his 
trustees, or the major part of them, it 
should and might be lawful to and for the 
residue of his said trustees to expel and 
eject the said trustee from his trust, and 
to elect and choose another in his stead, of 
the same qualifications thereinbefore men- 
tioned, in like manner as they ought to 
have done in case he should have died ; 
and the said trustee so elected in his stead, 
should have the same power and trust 
committed to him as the several trustees 
had, which were by the said will nomi- 
nated, viz. Joseph Why ting, Charles Rush- 
worth, Francis Empson, and William 
Ross. 

The information further stated the death 
of the testator, and that certain lands bad, 
at different times, been allotted to and pur- 
chased by the said charity, and that such 
lands had increased considerably in value, 
and consisted principally of a farm-house 
and buildings, and between 300 and 400 
acres of arable and pasture land, worth to 
let at the sum of 30s, per acre ; and that 
the said charity estates then produced, or 
if properly managed would produce, an 
annual income of from 600/. to 700/. 
And after further stating that the defen- 
dants George Holland, John Holland the 
younger, Richard Simpson, and William 
Cook, were then the trustees of the charity 
estates, but that no conveyance of the 
estates had ever been made to them, and 
that the legal estate in the premises was 
then outstanding, in some person or per- 
sons unknown to his Majesty's Attorney 
General, contained the following allega- 
tions:— "That the said George Holland, 
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John Holland, jun., Richard Simpson, and 
William Cook, are now, and have for a 
grreat number of years, by themselves, or 
their solicitor or agent, (who is a relation 
both of the said William Cook and of the 
said John Holland,) been in the receipt of 
the rents and profits thereof, for some 
such charitable purposes as in the said 
will mentioned. That between the years 
of 1814 and 1823, Edmund Hunnings, 
one of the then trustees of the said charity, 
with the consent, or through the negligence 
of the said George Holland, who was then 
a trustee of the said charity, applied a sum 
of 1562. I7s. 9d., part of the funds of the 
said charity, to his own use; and his Ma- 
jesty's Attorney General has not been en- 
abled to ascertain in what way the remain- 
der of such rents and profits have been 
applied and disposed of. That for a great 
number of years, there have been few or no 
persons of the family of the testator, or of 
the other families hereinbefore named, who 
are proper objects of the said charity ; 
and it is alleged, that there has been con- 
siderable difficulty in ascertaining what 
persons, not being of the aforesaid fami* 
lies, but resident in the county of Lincoln, 
are proper objects of the said testator's 
bounty ; and that, in fact, no attempt has 
been made to devote any part of the said 
income for the benefit of gentlemen, or 
persons of quality and merit, being in the 
county of Lincoln, and qualified as in the 
said will mentioned; and the said rents 
and profits have remained unemployed, or 
have been accumulated by the trustees, 
and laid out on different securities ; and 
that few persons now receive any benefit 
from the said charity ; and his Majesty's 
Attorney General has not been enabled to 
discover the particular qualifications of 
such persons that entitled them to the said 
charitable relief ; and there is now a con- 
siderable yearly surplus of the said charity 
income, after making such few allowances 
as aforesaid. That it will be beneficial 
that a proper scheme should be formed for 
the due application of the said charity in- 
come for the time to come, and that proper 
accounts should be taken of the rents and 
profits of the said charity estates, and that 
inquiry should be made into the circum- 
stances under which the said charity estate 
has become vested in the present trustees, 



or in whom the same now is vested, or in 
whom the legal estate of the said premises 
is ; and that, if necessary, new and addi- 
tional trustees should be appointed, and the 
said premises conveyed to them accord- 
ingly ; and that the said charity should 
be regulated in general by a decree of this 
Court." 

The defendants, by their answer, ad- 
mitted the improvement in the value of the 
charity estates, but stated that 500/. was 
the utmost rent that could be obtained for 
them ; that no conveyance of the premises 
had been made to them ; and with respect 
to the breach of trust committed by Hun- 
nings, the statement in the answer was as 
follows : — '* That Edward Hunnings was a 
trustee and secretary of the charity, from 
the year 1814 to the year 1829 ; and that 
in or about the year 1818, he sold out a 
sum of 200/. 8/. per cent, consolidated an- 
nuities, which was then standing in his 
name, as the survivor of the trustees, in 
whose names the same had been originally 
invested, and that he received the proceeds 
of such sale, amounting to the sum of 159/. 
17*. 6rf. That George Holland was a 
trustee of the charity at the time of such 
sale, but that the said Edward Hunnings 
was at that time the secretary of the said 
charity, and that all the funds passed 
through his hands alone. That George 
Holland had not any notice of such sale at 
the time thereof; but at the next general 
meeting of the trustees, after the sale, he 
ascertained that such sale had been made; 
and that, after such sale had been made, 
the same also became known to the other 
trustees of the charity for the time being. 
That as Edward Hunnings had continued 
duly to pay the interest on the said stock, 
and was a man of great respectability and 
reputed wealth, the trustees for the time 
being did not compel the said Edward 
Hunnings to replace the said stock. That, 
in the month of November 1820, it was 
ascertained that Edward Hunnings was 
then insolvent. That at the time of his in- 
solvency, he had in his hands other monies 
belonging to the charity, which, together 
with the produce of the sale of the said 
sum of 200/. stock, amounted to the sum 
of 470/. 135. Sd, That the dividend upon 
his estate produced the sum of 818/. 15*. 
6i/., which was received by the trustees 
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for the UBie being* to that the lo* ta the 
■aid charity, by the msolveiicy of the said 
Edward Huoiiinga* amounted to the sum 
of 166^. Ms. 9d. That these defendants 
know not, nor can set Ibrth, as to their belief 
or otherwise, how Edwtrd Hunnings ap« 
plied the said sum of 470/. 18s. 3d. : but 
that he did not apply the same, or any 
part, to his own use, with the consent or 
through the negligence of the defendant 
George Holland. That, up to the time of 
the insolvency of the said Edward Hun-* 
nings, the defendant, George Holland, al* 
ways believed that the said Edward Hun- 
nings was ready, and willing, and conipe« 
tent to pay and apply, for the purposes of 
the said charity, whatever he had in his 
hands belonging to the said charity." 

The answers positively denied all the 
chaq^es contained in the information rela- 
tive to the mismanagement and misappli- 
cation of the charity monies by the trus- 
tees, and stated that the whole of the rents 
had been duly applied for the benefit of 
proper objects of the charity ; but that the 
families in the will particularly named, had 
for several years past become extinct, and 
there was only one person of the name of 
Woodliffe known to the trustees, who was 
entitled to, and was in the receipt of an 
allowance from the charity ; but that there 
bad not been any difficulty in ascertaining 
what persons, not being of the aforesaid 
families, resident in the county of Lincoln, 
were proper objects of the said charity, 
and that the trustees had from time to 
time appointed from such persona, a suffi- 
cient number who were in their judgment 
qualified to partake of the testator's bounty, 
and that the whole of the income arising 
from the charity estates had been duly 
applied. 

It appeared from the evidence, that the 
trustees had applied some portion of the 
charity monies in binding out children as 
apprentices, but in all other respects the 
case so far as it sought to affect them for 
mismanagement of the charity, wholly 
failed. It appeared also from the books, 
that Hunnings was succeeded in his situa- 
tion as acting trustee by John Holland, jun., 
who adopted Hunnings's accounts ; and in 
1821 William Holland adopted the account, 
and he, in stating his account, left himself 
a debtor to the estate in the sum of 470(. 



I $9. Sd*f wbicb iftcfaided the sunt left ia 
Hunnings's hands by William Holland. 

Mr, Co&per and Mr. Spwrrier^ for the 
relators.^-Notwithstanding the non-con* 
veyance of the legal estate, it is not sought 
to question the validity of the acts of the suc- 
cessive trustees of this charily. It most, how- 
ever, be referred to the Master, to ascer* 
tain what has becomeof the legal estate, and 
to ascertain whether the trustees have been 
duly appointed fwt the purpose of an equit- 
able administration of the trusts of the 
will. If the Master shall find that the 
trustees have not been properly appointed, 
it will be necessary for the Court to exer- 
cise the powers vested in it by the 1 Will. 4. 
c. 60. s. 23. The important question for 
the consideration of the Court is» as to the 
future management of the charity. If the 
founder had laid down particular rules lor 
its government, this Court undoubtedly 
could not interfere; but, as he has omitted 
to make special provisions, and has not 
vested in the trustees a discretion to deal 
with the trust property, according as 
change of circumstances from time to time 
requires, the Court is necessarily called 
upon to administer the charity, and for 
that purpose to direct a scheme. In Tke 
Atlomey General v. the Mercers* Company 
(1 ), the increase of the funds of the charity, 
and the alteration in value of money since 
the date of the wills, were held to be a suf- 
ficient ground for the Court's interference, 
and to justify an increase of the loans di- 
rected by the testators' wills from 200/. to 
6001. So also in The Aitomey General v. 
the Earl of Clarendon {ii\ there being a 
surplus income, the application of which 
was partly specified by the founder's rules 
and partly left to the discretion of the go- 
vernors, and it appearing that the applica^ 
tion of the income was not, in all respects, 
agreeable to the direction of the founder, 
the Master of the Rolls thought it fit, that 
it should for the future be fixed and ascer- 
tained by a scheme, having due regard on 
the one hand to the founder's directions, 
and on the other, to the alteration of cir- 
cumstances that might have taken place 
since his time, and which might be such 
as to render literal adherence to his rules 



(1) 9Myl.&K.654. 
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adTerse to their general object and spirit. 
Although itmust be confessed, that in many 
respects the eondact of the trustees of this 
charity cannot be complained of» yet their 
management has been in other respects 
highly culpable. The monies of the charity 
have been lent to the trustees themseWea, 
and the testator's bounty has been extend* 
edf contrary to His express directions, to 
persons under forty years of age, and even 
to infants ; and one of dK tmstees has been 
allowed to sell out a sum of stoek, and to 
convert it to his own use, and has sfnof 
become insolvent. True it is, that these 
charges affect the former trustees rather 
than the present ; nevertheless they form a 
ground for the Court's taking into its hands 
the administration of the charity ; and so 
far as the sale and conversion of the stock 
is concerned, the present trustee, George 
Holland, is clearly liable. Notwith8tand-> 
ing that the will directs, that the election 
of the expenditor of the charity funds 
should be annual, and that the property 
should always be held by four trustees, it 
is admitted, that Edward Hunnings con- 
tinued to be the acting trustee and secre* 
tary from 1814 to 18:({3, and that at the 
time when the stock was sold out by him, 
it was standing in his name alone. The 
defendant George Holland was a trustee 
at the time, and although it is alleged, that 
he was ignorant of the circumstance at the 
time, yet it is clear, that he was informed 
of it very shortly afterwards, and then, in- 
stead of removing Hunnings from the tms* 
teeship, or at all events from the ofllce of 
expenditor, and requiring an immediate 
restoration of die stock, be is allowed to 
reuin the money, paying interest thereon 
until 1820, when be became insolvent; and 
even afUr this, he was allowed to continue 
as trustee or secretary till the time of his 
adeath. The estate has, through the aoqui- 
•escenoe of the defendant George Hoilan<t» 
und his co- trustees, sustained a loss of the 
sum of 156t 17 s. 9d., for which the former 
is clearly responsible. See jidair v. Show 
(S), Brice v. Stokes (4), Caffirey v. Darby 
(5), and Ex parte Angel {6) \ and this, not- 
withstanding the other parties, who were 

(3) 1 Sch. & Lef. 280. 

(4) 11 Ves. 319. 

(5) 6 Ves. 488. 

(6) t Atk. 16? ; ». c. Bnrn. 4W. 



participators in the'breadh of trust, are not 
before the Court. See Walker v. Svmonds 

(7). 

Mr, Simpkinem and Mr. Koe, for the 
defendants. — This information has been 
(Hed without any ground whatever ; and the 
mere cfrcnmstance of the legal estate being 
outstanding, does not afford any justifica- 
tion. If it were necessary that the legal 
estate should be got in, that might have 
been effected by a simple petition, under 
the authority of the act 1 & IS Will. 4. c. 6(H 
and not by the lengthy and expensive 
proceedings of an information. All the 
charges, as to misconduct and mismanage^- 
ment, on the part oi the trustees, have 
reference to a period long since past, and 
to a state of things which has been com* 
pletely rectified. Not a single charge can 
be made agaimrt, much less brought home 
to the present trustees, except the alleged 
l>reach of trast, in respect of the sale of the 
SOO/. stock, and the consequent loss to the 
charity of 156/. 17 s. 9d.9 with which the 
defendant, George Holland, is sought to be 
charged. Now, it is admitted that George 
Holland knew nothing of the sale till some 
time afterwards, and that he derived no 
4»enefTt from it ; but, nevertheless, the 
Court is called upon to bold him liable, 
merely from the circumstance of his being 
a trustee at the time the side took place, 
and this too in the absence of his co-tr-us- 
tees, who, if any bveaeh of trust has been 
committed primarily, were greatly, or at 
ell events equally, liable. As the Court 
has already intimated, it is necessary 
for the informants to prove wilful negli- 
gence on the part of the defendant Holland, 
but this they have wholly failed to do. It 
is expressly directed by the testator's will, 
that each acting trustee should account to 
his successor ; and, therefore, John Hun- 
tings, jun., who succeeded Edward Hun- 
nings, and who adopted the account of the 
latter, was the party liable for the breach 
of trust. In the case of Walker v. %- 
mondSf which has been cited by the other 
side as an authority for the position that 
it is not necessary that all the trustees ias- 
plieated in a breach of trust should be 
parties to a suit, in which one of them is 
sought to be charged, the point did not 

(7) SSwint. 1. 
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arbe ; and Lord Eldon's observations only 
amount to an obiter dictumf as the repre* 
sentatives of the deceased trustee were in 
that case actually before the Court. Besides, 
that dictum has never been followed, but, 
on the contrary, has been expressly dis- 
approved of by Sir John Leach, and re* 
cently by the present Vice Chancellor, who 
stated, that there was some mistake on this 
point, in the report of the case in Swantton. 
The Court cannot, therefore, act upon that 
dictum. As then all the charges of misma- 
nagement, and even of laches, on the part 
of the present trustees, have entirely failed, 
what ground is there for the Court's direct- 
ing a scheme for the future management 
of the charity ? The trustees have a dis- 
cretion in the selection of objects of the 
charity, and the allegation contained in the 
information, tliat a difficulty has existed in 
finding and selecting proper objects, is 
denied by the answer, and as it is not pre- 
tended that any other ground for the Court's 
directing a scheme exists, the information 
must be dismissed, with costs. In The 
Ailomey General v. the Grocer** Company^ 
an information which had been framed im- 
properly, in the same respect as the pre- 
sent, was dismissed, with costs, although it 
.was a case in which some relief might have 
been granted, if it had been properly 
brought before the Court. 
Mr. Cooper^ in reply, cited — 
The Attorney General v. Brooke, 18 Ves. 

The Attorney General v. Scoitt 1 Ves. 

sen. 417. 
The Altomey General v. Foyster^ 1 

Anst. 116. 
The Attorney General v. the Mayor of 

Stamford, % Swanst. 599. 
The Attorney General v. Whiteley, 11 

Ves. 241. 
The Attorney General v. Jeanes, 1 Atk. 
S55. 
as shewing that the Court would grant 
proper relief under the prayer for general 
relief, notwithstanding that the specific 
relief prayed by the information might be 
improper ; and distinguished the case of Tfie 
Attofney General v. the Grocers* Company 
from the present ; because, in that case, the 
defendant insisted on a decree of the Com- 
missioners of Sewers, which the Master of 
the Rolls had no jurisdiction to vary. The 



cas^ of an information is very different 
from that of a bill, where all facts, in re- 
spect of which relief is sought, ought to be 
put in issue, otherwise the defendants may 
be taken by surprise ; but in the former 
proceeding, it is only requisite to shew 
generally the necessity of the Court's in- 
terference, and it will take the whole of the 
affairs of the charity into its management. 

Dec 21. — Aldeeson, B. — This was an 
information filed against the defendants, 
who are trustees of a charity in the county 
of Lincoln, originally founded by the wiU 
of Edward Hunstone, in the year 1655. 

The information, after setting out the 
will of the founder, proceeds — first, to 
charge the defendants with mismanagement 
of the charity estate, in various particulars, 
to which it is not necessary that I should 
advert ; — secondly, with having suffered the 
legal estate in the premises to be outstand- 
ing ; and, thirdly, with mismanagement of 
the charity generally ; and it charges one 
of the defendants, Edward Holland in par- 
ticular, with a breach of trust, in respect 
of a sum of money, amounting to upwards 
of 150/., lost to the charity by the failure 
of one of the existing trustees, of the name 
of Runnings. 

The information prays, that George Hol- 
land may be directed to repay this money; 
and that the Court will direct the matter 
to be referred to the Master, to consider 
of a scheme for the future management of 
the charity, together with such relief as 
may be proper under all the circumstances. 
The first charge was given up ; it appear- 
ing quite clear on the evidence, that the 
charity estate had been managed greatly to 
the advantage of the charity. And as to 
the mismanagement of the charity itself, 
there is nothing before the Court to sup- 
port that allegation against the present 
trustees. They appear to me to have con- 
ducted themselves with great propriety, 
and, so far as the evidence goes, to have ap- 
pointed proper objects to receive the bounty 
of the founder. I see no reason to charge 
Mr. Holland with any breach of trust, as to 
the money lost by the failure of Hunnings. 
The utmost that could be urged against him 
was, that he was not so prompt as he might 
have been to compel Hunnings to replace 
the money arising from the stock sold out. 
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But it 18 clear, that as soon as he became 
the acting trustee in rotation, the money, 
as much at least as couM be recovered, was 
replaced; and that Hunnings previously 
had been considered a man in perfect good 
credit. If any complaint could fairly be 
made at all, it would apply to the trustee 
who preceded George Holland in office, 
and who is no party to the present record. 
On the whole, 1 am quite satisfied, that all 
these which are the most important charges 
against the defendants have totiilly failed. 
But then it is, I think, made out, that the 
l^al estate is outstanding, and that some 
inconvenience may possibly result to the 
charity, if that were suffered to continue, 
chough, I own, I think the inconvenience 
ia not likely to be very great, since no in- 
stance of it has occurred from the time of 
the death of the original trustees (which 
must have taken place more than a century 
ago), to the present day. But there is an- 
other circumstance in this case. The in- 
formation prays a reference to the Master, 
to consider of a scheme for the future 
management of this charity. It appears 
that, by the will of Mr. Hunstone, he di- 
rected his charity to be for the bene6t of 
such decayed gentlemen as can make it 
appear unto his trustees, that they are of 
hn name and family, and of the age of 
forty years ; or eUe so impotent as not to 
be otherwise able to get a living. Such 
persons as these (and tKey are afterwards 
extended on failure of hit own family, to 
the families of Godney of Bagenderby, 
Smith of Saltflete, and Wordliff of Tof^ 
Grange, successively ; and, lastly, on failure 
of all these, to such persons being inhabi- 
tants of the county of Lincoln, at large,) 
are to have each an allowance of 10/. a 
year for life, in case of good conduct. And 
the number is to depend on the amount to 
be derived from the estate. 

Now, from the evidence, it clearly ap- 
pears, that the estate has increased from an 
annual rental of about 50L to that of 500/. ; 
and it is obvious, that the amount men- 
tioned in the will, 10/., although at that 
time, a decent allowance for a decayed 
gentleman, is now, from the change in the 
value of money, a totally inadequate sum 
for that purpose ; and that the retaining of 
the present amount will, in truth, violate 
the spirit, whilst it is an adherence to the 
New Series, VI L^Ejccueq. in Eq. 



letter of the will. It appears, moreover, 
that in former times, though not of late, 
an improper interpretation has been given 
to the word " impotent," in the will, which 
seems to have been construed so as to 
allow the admission of minors, until they 
attained their majority, to the benefits of 
the charity. This interpretation is clearly 
erroneous, and was admitted to be so. 
The word "gentlemen" also, is a word of 
somewhat vague meaning ; and it will be 
well, therefore, to give some more accurate 
description of it; at all events, enumerating 
some classes, so as to make the objects of 
the charity more definite, and the duties of 
the trustees more easy in future. Although, 
therefore, I am not insensible to the argu- 
ment which was urged, as to the expense 
of a scheme, yet, I think, on the whole, it 
would clearly be more for the benefit of 
the charity, that a reference to the Master 
should take place. 

The case of Mwden College^ before 
Lord Cottenham, is an authority for my 
doing this. But neither this, nor the get- 
ting in of the legal estate, required the pre- 
sent information to be filed, containing 
grave charges, which turn out to be wholly 
without foundation. Both these objects 
might have been obtained by petition. I 
propose, therefore, to adopt the decree, 
which under very similar circumstances, 
Lord Langdale made in The Att€fmey Gene" 
ral V. C«//tim(8). ''Thinking," as he said 
in this case, '* that the suit had been in- 
stituted and conducted in a manner to 
create a great deal of unnecessary expense, 
I think it right to frame my decree in 
terms to save the charity estate from costs, 
to which I think it ought not to be sub- 
jected." I dismiss, with costs, so much of 
the information as relates to the misma- 
nagement of the estate and of the charity, 
by die present trustees, and of the breach 
of trust alleged against George Holland. 
I direct a reference to the Master as to the 
legal estate, to inquire whether it be out- 
standing, and to take proper measures for 
getting it in. I direct a reference to him to 
consider a scheme for the future manage- 
ment of the charity, in which, amongst 
other things, he is to consider whether the 



(8) 1 Keen, 111 ; 8. c. 5 Law J. Rep. (n.s.) 
Chauc. tto. 
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amount paid to e^ch of the objects of the 
charity should not be increased, and their 
number diminished, without, however, dis- 
turbing any of the present possessors. 
The Master is also to consider the expe- 
diency of increasing the number of the 
trustees, by introducing one or two of the 
incumbents mentioned in the testator's will, 
and the propriety of prohibiting, in future, 
the election of trustees in the same family. 
He will also consider how to define the 
word ''gentleman" more clearly — as, for 
instance, by stating, that magistrates, es<« 
quires, members of the three learned pro- 
fessions, graduates of the universities, at-* 
tomies, surgeons, apothecaries, and the like, 
shall be considered, if otherwise eligible, 
objects of this charity. He will also define 
the age at which eligibility is to begin, so 
as to exclude minors in future. I mention 
these circumstances as some of those which 
are proper to be considered. Upon the ex- 
clusion of minors, and upon the not disturb- 
ing of the present trustees, and the present 
objects of the charity, I wish to be con- 
sidered as giving a direction to the Master. 
And as to the costs of the parts of the in- 
formation not dismissed, I give none to the 
relators up to the present time. The 
defendants' extra costs as to the parts 
dismissed, and their own costs up to the 
present time, they are to have out of the 
charity estates. The subsequent cosU I 
reserve, intimating, however, my wish that 
the Master (if there be any improper delay 
or vexatious proceedings before him, which, 
however, I do not anticipate,) will report 
the same, for my government, as to the 
award of these costs on further directions. 
Decree accordingly » 



SOUVILLX 0. BXRRINO- 
TON. 



C.B. \ 
Nov. 18, 1887./ 

Vendor and Purchaser — Sale — Opening 
Biddings. 

An advance of 5h per cent, is sufficient for 
the purpose of opening biddmgs. 

In this suit, which was for the purpose 
of foreclosing a mortgage, the estate had 
been sold before the Master in lots, and 
one of the lots was purchased for the sum 



of 7,800/. A motion was now made on be* 
half of the mortgagee to open the biddings 
for this lot, and that the mor^agee might 
be at liberty to bid at the sale. 

Mr, Coleridge^ in support of the motion, 
—The proposed advance is 865^, being 5L 
per cent., upon the original purchase* 
money ; this has been held to be a suflS- 
ent advance for the purpose — Lawrence ▼. 
HalUdayil), Another ground for the mo- 
tion is, that the purchaser of this lot is the 
solicitor of one of the parties, and there- 
fore incapacitated from buying under the 
sale : this alone is a sufficient reason for 
vacating the sale. 

Mr. JVkitworthf for the purchaser. — 5L 
per cent, is not a sufficient advance to au- 
thorise the Court to open the biddings — 
Garstone v. Edwards (S). The mortgagee 
might have obtained leave to bid at the 
sale in the first instance, and the Court wiU 
not on that ground entertain this applicap 
tion. At all events, if the Court allows him 
to open the biddings, he ought not to be 
trusted with the conduct of the sale* 

The Lord Chibs Baron. — The estate 
having been sold, the present application 
is made by the mortgagee for a resale, 
and for liberty to bid. The objection to 
this is, that he ought not to have the con- 
duct of the sale, as he would be then both 
buyer and seller, and I think that this is 
reasonable. The mortgagee has little in- 
ducement to exert himself about the side, 
as his interest is safe, although the estate 
may not fetch more than a certain sum. I 
shall order the biddings to be opened, hut 
the Master must direct how the sale shall 
be conducted, and to which solicitor it shall 
be intrusted. 

Ordered accordingly. 



Aldbrson, B. 1 

Jan. II, 1888. I <^««^d« t.- wilsoh. 

Legacy — Construction of Will — Intestacy. 

Ay by Us will, bequeathed to J. W. and 
J. By for his wife and daughter, tlm wltole of 
his property, but afterwards added the fol- 

(1) 6 Sim. 296. 

(<) 1 Sim. & Stu. to. 
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iowiwg words^ ** namehfi I gwe to my wife SOL 
o fear far her Ufe, and 5%0l, to my damghter 
tU iwenty-cne:'* — Hetd^ that after payment 
of the 50/. a year to the mdow^ and 500/. to 
the daughter, there was an inte$tacy as to 
the residue, and that the daughter, as heiress* 
al'lam, was entitled to two-thirds thereof. 

J, Browne, by his will, bequeathed as 
Allows : — ** I give and bequeath to Mary 
Browne, my wife, all my household forai* 
tore in my dwelling-house at Sundridge ; 
also, to John Wibon and J. Browne, for 
my wife Mary Browne, and my child Mary 
Anne Browne, all my money, goods, and 
chattels whatsoever, except my household 
furniture aforesaid ; namely, I give to 
Mary Browne 50/. a year for her liie, and 
to my daughter Mary Anne Browne 500/. 
when she attains ewenty«one. And in 
case my wife Mary Browne shall be preg* 
nant at my death, the child to have 500/., 
and my wife to have S5/. per annum, in- 
stead of 50/., as aforesaid." His wife and 
daughter survived him. The former was 
not pregnant at the time of his death. 
She aAerwards married Childs, the plain- 
tiff*. The cause having been heard and 
decided, and having come before the 
Court on further directions, it was decreed 
that the mother and daughter were entitled 
to the residue after payment of the annuity 
of 50/. to the mother, and the 500/. to the 
daughter, but there wai no declaration in 
what shares they were each to take. 

This was a petition on behalf of Mary 
Anne Browne, the infiint daughter, asking 
lor a declaration that she was entitled to 
two-thirds of the residue, as being undis- 
posed of by the will, her mother, Mary 
Childs, being entitled to the other third ; 
it prayed also for the appointment of a 
guardian. 

Mr, Hayter, in support of the petition. 
— Under the Statute of Distribution, the 
petitioner, as heiress-at-law to the testator, 
is entitled to two-thirds of the residue, there 
being here an intestacy upon the will. 

Mr. H. Twiss, for Mary Childs, the 
mother.— The question turns on the word 
** namely," and whether what follows super- 
sedes the construction, as regards the 
residne, and for which it is contended, that 
it was the intention of the testator to 



give to each an equal . interest. If not, 
then the general rule will apply, namely, 
that the Court leans against construing a 
partial intestacy, and will not resort to 
the Statute of Distribution, if the making 
of a complete disposition can be gathered 
Irom the will. 

Mr. Hayter replied. 

Aldskson, B. — If the words of the will, 
when taken simply, are clear, and lead to 
no absurdity, it is proper to advert to 
their literal meaning. Now, there is no 
absurdity in thinking that the testator did 
not' mean to devise the whole of his pro- 
perty. He first, in general words, be- 
queaths the whole of his property, and 
then qualifies his bequest by the word 
" namely;" in other words, by saying, "I 
give 50/. a year to my wife, and 500/. to 
my daughter at twenty-one." If so, there 
must be an intestacy as to the rest. 



Jan.l6fi888. } "" «. wiluams. 

' Equitable Mortgage — Lien — Evidence — 
Answer. 

A. being indebted to B, to 'prevent legal 
proceedings for the recovery of the debt, 
agreed, as a security, to execute a mortgage 
to B. of a certain estate of which he was 
possessed, and for the purpose of preparing 
such mortgage, he deposited with BJ's soli- 
citor the title-deeds of that estate : — Held^ 
that such deposit amounted to an equitable 
mortgage. 

The evidence of a single witness, supported 
by a memorandum, made by him at the time, 
in the presence of the defendant, and by a 
letter of the defendant, is sufficient to contra- 
dict the answer of the defendant. 

George L. Williams, the defendant, being 
indebted to one John Burrell in the sum 
of 400/., on the 3rd of August 1838, exe- 
cuted to him a bond to secure the repay- 
ment of that sum, with interest. On the 
1 0th of July 1834, Williams repaid 50/. of 
the principal. Burrell aAerwards called 
in the money with interest, and Williams 
being unable to pay it, the plaintiff, George 
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Thomas Keys, advanced it for him to 
Burrell, who assigned to Keys his intetrett 
in the bond and interest, by a deed bearing 
date the 29th of March 1836. In the 
month of April following, the solicitors of 
the plaintiff wrote to the defendant pressing 
for payment of the money by a certain 
day, or for a proper security. In conse- 
quence, the defendant, on the 13th of 
April, called on the solicitors of the plain* 
tiff, proposing a security for their accept* 
ance, and leaving in their custody certain 
deeds of lease and release, conveying lands 
at Shenley, in Hertfordshire ; and, on the 
following day, finding that his proposition 
was not acceded to, he made a further 
offer, which was accepted; and, on the 
same day, a policy of insurance for 1 ,0001., 
on the life of the defendant, was left by 
him with the plaintiff's solicitors. 

The bill stated the proposition of the 
defendant to be, " that he would execute 
to the plaintiff a mortgage of the land at 
Shenley, and an assignment, by way of 
mortgage, of the policy of assurance, and 
likewise a warrant of attorney ; and that 
he would pay the whole sum of 350/. and 
interest, in October 1836; and that the 
^title deeds of the above premises, and also 
the policy of assurance, should be a secu- 
rity for the said sum, until the mortgage 
should be executed;" and after alleging 
that the plaintiffs solicitors had prepared 
the drafts of the mortgages and warrant 
of attorney, which the defendant refused 
to execute, and a large arrear of inter- 
est remained due, prayed the usual ac- 
count, and in default of payment, for sale 
of the freehold premises and policy, and 
payment thereunto, or otherwise an ab* 
solute conveyance and assignment of the 
freehold premises and policy to the plain* 
tiff; or in case the Court should be of opi- 
nion that the plaintiff was not entitled to 
such relief, then that the defendant might 
be decreed to execute to the plaintiff a 
good and sufficient mortgage and assign- 
ment, by way of mortgage, of the freehold 
premises and policy, together with a war- 
rant of attorney, for securing to the plaintiff 
repayment of the debt and interest. 

The answer of the defendant denied that 
he made any proposition to execute a 
mortgage for payment of the money in 



October 1836, or to execute any warrant 
of attorney. His proposition was, that 
he would execute a mortgage of the free^ 
hold premises, and policy of insurance, so 
as to secure the payment of the debt and 
interest to the plaintiff at the end of three 
years, and not before; and denied that the 
title deeds and policy had been left with 
the plaintiff's solicitors for any other pur- 
pose than for carrying such prc^raaed 
mortgage into execution. 

The solicitor of the plaintiff, in his evi- 
dence, after stating the proposal by the 
defendant, of the 13th of April, and die 
leaving of the title deeds of tBe Shenley 
estate in his custody, deposed, that he had 
a conversation with the defendant on his 
calling at his (the solicitor's) office on the 
14th of April 1836, and he then explained 
to the defendant that the plaintiff would 
not accede to his proposal, and handed 
back to the defendant his deeds, and in- 
formed him that the instructions of his 
(the solicitor's) partner and himself from 
the plaintiff were, to proceed immediately 
to enforce payment of the bond and in- 
terest, and requested a reference to defen- 
dant's solicitor ; whereupon the defendant 
said he would give a mortgage of the 
estate at Shenley, and his life policy, pay- 
able in the next October ; and added, that 
he would give a warrant of attorney to 
secure payment to the plaintiff in October, 
and due payment of the premium on the 
policy ; and he took down his proposition 
in writing at the time, and in the presence 
of the defendant, which memorandum was 
produced. That the deeds of Shenley were 
left with him as a temporary security, and 
for the purpose of preparing the mortgage 
securities, in the event of the plaintiff ac- 
ceding to his proposition ; and the defen- 
dant also promised to bring him the policy 
of assurance, if the plaintiff should accede 
to the arrangement. He made a minute 
in writing at the time of this proposition, 
and communicated the particulars of it to 
the plaintiff, who called at his office in 
consequence of his (the solicitor's) letter 
communicating the first offer, when he read 
to the plaintiff the defendant's further pro- 
position, which the plaintiff accepted, and 
directed him to inform the defendant of it, 
which he did. A letter, from the defendant 
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to the plaintiff, corroborative of this, vtm 
put in evidence, dated the 16th of April 
18S6, in which was the following para- 
graph : — ** As I am to pay the expense of 
a mortgage, allow it to be made in the 
usual way, for one year; and with an un* 
jderstanding between us, that I may pay it 
off before if I please. I do hope there will 
require no registry for the policy." 

Mr. Simpkinson and Mr, fVillcoek^ for the 
plaintiff. — ^The question for consideration 
IS, whether the circumstances of the case 
are such, that the Court will decree to the 
plaintiff a sale or a foreclosure of the estate 
of Shenley. The evidence clearly shewa 
that the defendant agreed to grant a war« 
rant of attorney to secure payment to the 
plaintiff in six months, and that the deeds 
were deposited with the attorney, not 
merely as instruction, but as an equitable 
mortgage to secure the payment in the 
meantime. An agreement to mortgage, 
with a subsequent delivery of the title- 
deeds, will amount, in equity, to a mort* 
gage, and will be effectual from the time 
of the agreement — Edge y. fVorthington 
(1). In Ex parte Bruce (St) it was hekl, 
that an equitable mortgage was created by 
delivery of deeds for the purpose of pre- 
paring a legal mortgage. Here, the deeds 
were left for the purpose of preparing a 
legal mortgage, and as a security for money 
lent -, and although the evidence in support 
of the plaintiff's case is that of an individual 
only, yet his evidence is corroborated by 
tlie memorandum in writing, taken at the 
time, and by the letters which passed. It 
seems perfectly clear, that the plaintiff is 
entitled to a decree for a sale. 

Mr. Spurrier for the defendant. — The 
defendant denies every part of the state** 
ment as to the warrant of attorney, and of 
the deeds being placed with the attorney 
as an equitable mortgage, or for any other 
purpose than to prepare a mortgage for 
three years, and that there was any other 
proposal than for that period. 

[Lord Abimger, C. B. — His own letter 
requests that the mortgage may be made in 
the usual way, for a year.] 

The letter of the 16th of April was not 

(1) 1 Cox, Jll. 
(!e) 1 Rosa, 374. 



stated in the original bill ; these circum* 
stances are only brought forward in the 
amended bill. The testimony of one wit- 
ness, unsupported by other testimony, can- 
hot be. received in contradiction of the 
defendant's answer. It is clear, that these 
deeds were deposited with the plaintiff's 
attorney for no other purpose than for in- 
struction, not as a deposit by way of se- 
curity for the debt, but for the purpose of 
preparing a mortgage deed ; and therefore 
the transaction does not amount to an 
equitable mortgage. In Brander v. Boles 
(S), the Court decided, that the mere de- 
positing of deeds with a solicitor for the 
purpose of preparing a mortgage, does not 
amount to an equitable mortgage. There, 
B. having contracted a debt with defendant, 
proposed to mortgage his estate to him as 
a security, and le^ his title deeds with his 
attorney to prepare the mortgage; but the 
attorney died before it was done. Afler» 
wards, defendant carried the deeds to an- 
other scrivener for the same purpose, bat 
before he had prepared the mortgage, B. 
became bankrupt, and plaintiff, as his as- 
signee, brought a bill to have the deeds 
delivered up, and the estate sold for the 
benefit of the creditors, which was decreed. 
In Brizick v. Manners{4i\ A, on an account 
stated, owed B. 400/. ; A. agreed to give a 
bond for 100/., and to secure the remain- 
ing 300L by mortgage. A. delivered a 
deed of conveyance to C, an attorney, who 
took instructions to draw the mortgage ; but 
before the bond or mortgage was executed, 
A. died. Though this agreement by parol 
was proVied, yet, on a bill brought against 
the heir of A, the Court refused to carry 
them into execution. So, also, in Ex parte 
BuUeel(5\ it is laid down, that the delivery 
of title-deeds to an attorney to prepare 
a mortgage deed, does not amount to an 
equitable mortgage ; it is otherwise if de^* 
posited expressly as a security for a debt. 
In the cases where the transaction has 
been sustained as an equitable mortgage, 
there was an express pledge of the title 
deeds as a security for the money ; but in 
Rue$eU v. RuueU ^6), the pledge of a lease 

(5) Free. Chano. 375 ; b. c. Gilb. £q. Rep. 35. 

(4) 9 Mod. 384. 

(5) « Cox, 243. 

(6) 1 Bro. C C. «69. 
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yfUB eiurried into eflfeot against the assig- 
nees of « bankrupt. But Lord Eldon dis- 
approved even of those cases, and regretted 
that the doctrine of equitable mortgages 
had ever been established, and was of 
opinion that it ought not to be extended 
—Ex parte Ho&ptr (7), Ex fkirte fVkU^ 
bread (8). In Norris v. WUkinsan {9\ the 
lien, by possession of the title-deeds, was 
disapproved, and was not to be extended, 
with reference to the Statute of Frauds : 
and it foiled, the deeds being delivered, 
not as a present immediate security, but 
for the purpose of having a mortgage se- 
curity created. The case of Ex parte 
Bruce is at variance with the other autho* 
rities. The cases shew, that the only di- 
version allowed from the Statute. of Frauds, 
is where the deeds are deposited for a pre- 
sent advance of money; where they are 
deposited for any other purpose it will not 
do. Here, there is nothing to shew that 
an equitable mortgage was intended ; bat 
even if the deposit of the deeds should be 
so considered, that will not extend to the 
policy of insurance. This Court, there- 
fore, will not give relief where the deeds 
are deposited only for the purpose of pre- 
paring a mortgage. 

Mr. Simplmiion^ in reply. — The Court 
will judge as to the probabilities of the 
evidence on either side; and, although the 
general rule is, that one witness shall not 
prevail against the answer, jret, when that 
witness is supported m his evidence, as he 
is here, by the memoranduin and the letter 
of the 16th of April, which has not, and 
cannot be explained away, that for the 
ptaintiflT must predominate. In Spurrier y. 
Ftt»gerald(\o\ it was heU, that a bill, 
alleging a written agreement, might be 
sustained by evidence of a parol agreement. 
As to the terms on which the mortgage 
was to be granted, the statement of the 
defendant has been satisfactorily im- 
peached: it has been most clearly shewn, 
that the mortgage was not to be for three 
years, as stated by him, but for the term 
of six months only. The proposal was 
taken down in writing at the time, and is, 

(7) 19 VeB. 477 ; ». c 1 Mer. 7. 
(8)19 Ves. 209 ; s. c. 1 RoM» t99. 
(9) 1« Ve8.19«. 
^10) 6 Ves. 54a. 



in a great measure, corroborated by the 
letter of the defendant. Then, on the ques- 
tion of mor^ge. There is not a word in 
the answer referring to the Statute of 
Frauds. It admits an agreement for a 
mortgage. The earlier cases, which have 
been cited, went on a principle which does 
not prevail now — viz. that there could be 
no equitable mortgage by a mere deposit 
of title deeds, unless that deposit was ac- 
companied by a writing. .The first case 
which established a contrary proposition 
was Rtueell v. Ruesell. As the law stands 
at present, there is no difference between 
a deposit by way of an equitable mortgage 
and one to have a legal mortgage prepared 
at law : the party could not recover the 
deeds, without payment of the money. The 
case of Edge v. WorthingUm^ which was 
followed by that of Ex parte Bruee^ was 
not reported when Norrie v. fVilkhuonyraM 
decided, which decision went on the sop- 
position, that there was no authority for 
the proposition now contended for. 

Jan. 16. — Lord AaivoBa, C. B.-^The 
doctrine of equitable mortgages has been 
said toi>be an invasion of the Statute of 
Frauds, and, no doubt, there was grest 
difficulty in knowing how to deal with de- 
posits of deeds by way of security after the 
passing of that statute. Bvt, in my opinion, 
that statute was never meant to affect the 
transaction of a man borrowing money, 
and depositing his title deeds as a pledge 
for payment. A court of law could not assist 
such a party to recover back his title deeds 
by an action of trover ; the answer to such 
an action being, that the title deeds were 
pledged for a sum of money, and that, till 
the money is repaid, the plaintiflT has no 
right to them. So, if the psrty came into 
equity for relief, he would be told, thst, 
before besought equity, he must do equity, 
by repsying the money in consideration for 
which the deeds had been lodged in the 
other party's hands. The doctrine of equi- 
table mortgages, therefore, appears to have 
arisen from the necessity of the case. It 
may, however, in many cases, operate to 
useful purposes, and certainly is not inju- 
rious to commerce. In commercial trans* 
actions, it may be frequently necessary to 
raise money on a sudden, before an oppor- 



Digitized by 



Google 



EXCHEQUER IN EQUITY. 



6S 



tuntly can be afforded of investigating the 
title deedsiL and preparing the mortgage^ 
Expediency, tkerefore, as well as necessity* 
has contributed to establish the general 
doctrine, although it may not altogether be 
in consistency with the statute. The qnes- 
tion here is, whether the circumstances 
under which these deeds were deposited, 
lead to any distinction between this case 
and others, which have been decided on 
the general doctrine. It has been very ably 
argued for the defendant, that the circum- 
stance of the deeds having been deposited, 
not as a present security, but with a view 
to a future security, gives rise to such a 
distinction. Certainly, if before the money 
was advanced, the deeds had been depo- 
sited with a view to prepare afuture mort- 
gage, such a transaction could not be 
considered as an equitable mortgage by 
deposit; but it is otherwise, wliere there 
is a present advance, and the deeds am 
deposited under a promise to forbear suing, 
although they may be deposited only for the 
purpose of preparing a future mortgage^ 
In such cases the deeds are given in part 
of the security, and become pledged from 
the very nature of the transaction. Theni 
is there evidence to shew that such was the 
nature of the transaction in this case ? It 
seems to me, upon a view of the answer 
and the evidence, that the defendant has 
been mistaken in many of his statements ; 
and, if so, the general rule as to the rejec* 
tion of the evidence of one witness contra- 
dicting the answer, will not apply. Ad- 
mitting, therefore, the evidence of the 
plaintiff's witness, it amounts to this^that, 
in order to avoid immediate proceedings 
against him, the defendant made to the 
plaintiff's solicitor the proposition men- 
tioned in the bill: that such proposition 
was taken down in writing and read to him : 
that the deeds were then deposited with 
the plaintiff's solicitor as a temporary secu- 
rity, with a view to prepare a mortgage f 
and that afterwards the policy of assur- 
ance was deposited with him in the same 
manner. It may be admitted, that this is 
but slight evidence ; but, still, it is evidence 
of a deposit by way of security to prevent 
immediate proceedings against the depo- 
sitor. If it were necessary to decide the 
specific point, I should say, that an agree- 
ment to grant a mortgage for money already 



advanced, and a ileposit of deeds for the 
purpose of preparing a mortgage, is, in 
itself, an equitable mortgage by deposit ; 
but, here the deposit was evidently made 
as a present security, as well as with a view 
of preparing a future mortgage. Upon the 
whole, it appears to me, that, in default of 
payment of principal and interest within 
the usual time, a sale must toke pkee. 

Decree accordingly. 



C.B. 
Jan. 18. 
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Ex pmrte thb kae& ov albb* 

MAEI^B til re THB CKJICTOaOSS 

UNIOK. 



Poor — Costs of completing Purchases 
under New Poor Law Act* 

The Court wUl, under the stmiuie 5 4* 6 
WUL 4. c. 69, order the guardioHs or ooer^ 
seers to pay ciU necessary costs incurred m 
eompietmg fnurehases under the Poor Lam 
Act. 

In December 18S6, a pedtioo was pre* 
sented, stating that the guardians of the 
Guiltcross Union had contracted with the 
trustees of Lord Albemarle*e marriage 
settlement, to purcliase of them cer- 
tain lands for the purposes of the Unk>n, 
and that they (the trustees) had agreed to 
purchase other lands to be settled similarly 
to those tbey had contracted to sell, and 
praying for a reference to the Master to 
ascertain whether a good title could be 
made to such lands. The Master reported 
in favour of the title, and the present peti- 
tion was for a confirmation of that report^ 
and for the costs of that transaction, which 
consisted of the costs attending the con- 
tract ; those of the petition for a reinvest* 
ment and reference ; those attending the 
conveyance of the trustees of the settle- 
ment, and those of the present application ; 
it being submitted by the guardians that 
th^costs should be apportioned between 
the parties. 

Mr, Maims, for the petitioner.-^By the 
statute 5 & 6 Will. 4. c. 69. s. 2, the Court 
is enabled " to order the expenses attend- 
ing such purchase, payment, or applica- 
tion, or any part thereof, to be paid by 
such guardians or overseers." 
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Lord Abimobr, C.B. — I tbink 70a are 
entitle4 to the whole of the costs as pray- 
ed for. 

Ordered accordingly. 



Alderson, B.l Ex parte tatham m re tbr 

Feb. 14. J LOKDON BRIDGB ACTS. 

TruiteeB — Co$ts — London Bridge Acit, 

The costs of tale and appUcatum under 
the Nenf London Bridge Acttt allowed on a 
petition from one of two trustees, the other 
being abroad and refuting to act in a trust 
for tale under a marriage tettkment ; he 
being contidered under thete acts as an ** tn- 
capacitated person.** 

Certain freehold tenements in the city of 
London were, under a marriage settlement, 
conveyed to trustees, in trust for the sepa«- 
rate use of the wife for her life, with remain- 
der for her husband for life, with remainder 
to the children of the marriage, in such 
shares as the wife should appoint, with 
power to sell with the consent of the wife. 
The wife and four of their children sur- 
vived the husband and the trustees, the 
survivor of whom having devised the 
trust estates to two persons of the names 
of Parkinson and Tatharo, and making the 
latter his executor. The former refusing 
/o act, and going abroad, Tatham took 
upon himself the trusU. The premises 
were afterwards sold by the widow to the 
corporation of London, for the purposes of 
the New London Bridge. The widow 
died in 1837, bequeathing the produce of 
the sale to the four children. Under the 
povisions of the statute 10 Geo. 4. c. ISO, 
in consequence of the absence of Parkin- 
son, the conveyance was made to the cor- 
poration of London, and the purchase- 
money paid into court, and invested in the 
funds in the name of the Accountant Gene- 
ral of the Court. 

Mr. Taiham now presented a petition 
on the part of Tatham the trustee, praying 
that the Attorney General might be order- 
ed to sell stock sufficient to defray the ex- 
penses of the sale and of this application, 
and that the remainder might be trans-, 
ierred, according to their respective sharea 
to the parties interested. In support of . 



the petition, he referred to the case of Ez 
parte Layfield ( 1 )• 

Mr, Woody for the corporation, making 
no opposition. 

The Court made the order aa prayed. 



} 



CAMPBELL 0. DICKENS. 



C.B. 
April 3. 

Practice. — Certificate of Impertinence. 

It it necettary that the Matter* t certificate 
of impertinence in the answer^ thould be eon* 
firmed on motion with notice. 

On a reference of the answers of some 
of the defendants, to the Master, for im- 
pertinence, and he having reported that 
they were impertinent, for the plaintiff it 
was now moved by. Mr. K, Parker, tliat it 
be referred back to the Master, to expunge 
the impertinent matter, and to tax the costs 
of the order of reference. 

For the defendants, there was a cross 
motion for liberty to except to the Master's 
certificate, which motion was founded on 
special circumstances. 

Mr. Webtter, for the defendants.— The 
Master's certificate not having been con- 
firmed, the motion cannot be allowed by 
the Court-. Ward v. BoUaUn{%\ and Jomet 
V* Green (S). 

Lord Abingbr, C.B. — As this appears 
to. be the practice of the Court, I cannot 
put it upon a new footing, except by a 
general order. I must therefore refuse 
the motion, although I think the practice 
of the Court of Chancery preferable on 
this point to that of this Court. In respect 
to the cross motion,.! shall accede to the 
application, as it appears, without blame in 
either party, that the defendants have had 
an opportunity of seeing the Master's cer- 
tificate. 

* Order accordingly. 

(1) 1 You. & Col. 79. 
(«) 8 Price, 86. 
(3) 1 You. «69. 
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Aldbrson, B. ^ 

1837, /sKEFFiNOTON versut 

Dec. 18, 20, 21, 22. > WHITEHURST AKD 

1838, i OTHERS. 

Jan. 1 ; Feb. 7. J 

Evidence — Presumption of Release — DeS' 
cent of Equiiy of Redemption — Administra" 
tor de bonis non. 

The entries in the hill of costs of a de^ 
ceased attorney^ held to he good secondary 
evidence of the execution of deeds. 

Release presumed to have been executed in 
pursuance of covenants contained in a deed 
of 1791, there not having been any distinct 
admission of the right of the releasors since 
that time, and they never having interfered 
in the premises. 

Where the original administrator mart" 
gages a leasehold of his intestate, reserving 
the equity of redemption to himself a/nd his 
assigns, and then dies, and after his death 
admtnistraiion de bonis non is taken out, 
the right to redeem belongs not to the admi* 
nistrator de bonis non, btU to tl$e represent' 
tative of the original administrator. 

Thomas Hubbert, being possessed of 
certain leasehold estates, under a lease^ 
dated the 2drd of June 1788, and under 
an agreement, dated the 2l8t of January 
1 790, subject to a lease to Thomas Carter, 
dated the 11th of October 1 785, and being 
in partnership with his natural son Alex- 
ander Hubbert, died in 1 790, a bachelor, 
and intestate, leaving Lady Skeffington 
and Mrs. Donovan, both married women, 
his sisters, and next-of-kin, and the said 
Alexander Hubbert and Thomas Rowcrofl, 
another natural son, surviving him. The 
present bill was filed by Sir Lumley St. 
George Skeffington, as administrator de 
bonis non, and as representative of the 
next-of-kin of Thomas Hubbert, claiming 
a right to redeem the leasehold premises 
from the defendants, purchasers from T. 
Rowcrofl. 

After the death of Thomas Hubbert, the 
partnership aflTairs being found to be 
embarrassed, by an indenture, dated the 
51st of December 1790, made between 
Alexander Hubbert of the first part, the 
several creditors of the partnership of the 
second part, and Thomas Rowcroft of the 
third part, an arrangement for a compo- 

New Series, VII.— Excheq. in Eq. 



sition of the debts of the partnership was 
entered into, and Alexander Hubbert and 
Thomas Rowcroft gave their joint pro* 
missory notes for carrying such arrange* 
ment into effect; and in consideration . 
thereof, the several partnership creditors 
released Alexander Hubbert from all claim 
and demand against him, as surviving 
partner of the late partnership, and against 
the heirs, executors, or administrators of 
the said Thomas Hubbert, deceased, or 
his separate estate, and they renounced to 
Alexander Hubbert and Thomas RowcrofV, 
and each of them, all claim to the admi- 
nistration of the effects of Thomas Hub« 
bert, deceased. 

On the 30th of December 1790, the day 
before the above deed was executed, Lady 
SkefRngton and Mrs. Donovan executed 
a proxy of renunciation of administration 
of the effects of Thomas Hubbert ; and^ 
on the same dOth of December, by inden- 
ture between Sir William and Lady Skef- 
fington of the first part, Alexander Hub- 
bert of the second part, and Thomas 
Rowcrofl of the third part, reciting the 
embarrassments of the partnership which 
Hubbert and Rowcroft had undertaken to 
settle ; and, that there had been several 
money transactions between Sir William 
Skeffington and Thomas Hubbert, Sir 
William and Lady Skeffington renounced 
all right and interest of them, and either 
of them, to the letters of administration of 
the estate of Thomas Hubbert ; and they ^ 
authorized and empowered Alexander 
Hubbert to take out letters of administra- 
tion to the estate and effects of Thomas 
Hubbert ; and Alexander Hubbert cove- 
nanted with Sir W. Skeffington, that on 
the letters of administration being granted 
to him, he would release him from all 
claims and demands from the estate of 
Thomas Hubbert ; and Sir William Skef- 
fington covenanted for himself and his 
wi&, that Sir W. and Lady Skeffington 
would, on such administration being grant- 
ed to A. Hubbert, release him from all 
claims and demands which they, or either 
of them, might have upon A. Hubbert, as 
such administrator. 

By deed-poll of the 11th of January 
1791, duly executed, Cornelius Donovan, 
(the husband of Mrs. Donovan,) who 
claimed to be a creditor on the estate of 
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Thomas Hubbert, and who had not exe- 
cuted the above deed of composition, in 
consideration of a bond executed by Alex- 
ander Hubbert and Thomas Rowcrofl, for 
securing to them 1,000/., by instalmenU 
of 100/. each, released the estate and effecU 
of Thomas Hubbert from all claims and 
demands whatsoever of him, C. Donovan. 
In February 1791, letters of adminis- 
tration of the goods, chattels, and credits 
of Thomas Hubbert were granted to A. 
Hubbert, out of the Prerogative Court of 
Canterbury. Afler the death of Thomas 
Hubbert, the partnership business was 
carried on by Alexander Hubbert and 
Rowcrofl. By indenture of the 7th of 
March 1791, between Thomas Carter of 
the one part, and A. Hubbert of the other 
part, then described as administrator of 
T. Hubbert, the agreement of the 21st of 
January 1 790, was carried into execution, 
and A. Hubbert covenanted to lay out 
certain sums in building. The whole of 
the leasehold premises were taken posses- 
sion of by the partners. 

By indenture, dated the 16th of July 
1791, between A. Hubbert of tlie first 
part, Rowcroft of the second part, Amelia 
Spriggs of the third part, and Sir John Lub- 
bock of the fourth part, in consideration 
of 4.000/. raised by Hubbert and Rowcroft, 
in order, as alleged by defendants, to pay 
off part of the above composition, Hub- 
bert and Rowcroft granted an annuity of 
420/. to A. Spriggs, for her life, charge- 
able on the leaseholds comprised in the 
indenture of March 1791, and assigned 
the premises, in trust for securing the an- 
nuity, to Sir John Lubbock, with power of 
sale ; and subject thereto, in trust for A. 
Hubbert, his executors, &c. By another 
indenture, dated 2nd of December 1791, 
Hubbert and Rowcroft raised the further 
sum of 1,500/. for the same purpose, and 
assigned the premises comprised in the 
lease of June 1788, to Margaret Smith, in 
trust for securing the said sum, and inter- 
est, with power of sale, subject to a proviso 
for redemption. 

By an indenture of the 27th of March 
179d, between A. Hubbert of the first 
part, the creditors of Thomas Hubbert 
and Alexander Hubbert of the second 
part, and Rowcroft of the third part, a dif- 
ferent arrangement for payment of the 



debts of the former partnership was en- 
tered into, and Hubbert and Rowcroft 
covenanted to carry such arrangement into 
effect. 

Shortly after the execution of the above 
deed, Hubbert and Rowcroft dissolved 
partnership, the latter remaining in pos- 
session of the leaseholds and other part- 
nership property. It was presumed that 
Rowcroft duly executed the arrangements 
for the payment of the debts of the old 
firm, but this did not distinctly appear. 
A. Hubbert did not execute any assign- 
ment of the leaseholds to Rowcroft, after 
the dissolution, or in any manner interfere 
in the premises. He died in 1806 intestate 
and insolvent. By indenture of the 2nd 
of December 1795, a transfer of the mort- 
gage in Mrs. Smith, was made to defen- 
dants Davis & Co., and the trusts of the 
assignment were declared in favour of 
Rowcroft. 

In 1797, the freehold and interest of the 
premises comprised in the lease to Carter, 
of 1785, was conveyed to a trustee for 
Rowcroft and Carter, in equal moieties. 
Afterwards, by indentures of lease and 
release of August 1797, they partitioned 
the premises, and the property comprised 
in the leases of the 2drd of June 1788 and 
the 7th of March 1791, was conveyed to 
the use of Rowcroft in fee. In the year 
1805, Rowcroft deposited the title deeds 
of these premises, with Messrs. Smith & 
Co., for securing 15,000/., and by deed- 
poll of the 81st of January 1805, reciting 
the indentures of August 1797, and that 
the premises, or part thereof, were subject 
to the indentures of lease of the 1 1 th of 
October 1785 and 2.Srd of June 1788, and 
that A. Hubbert, the administrator of T. 
Hubbert, was indebted to Rowcroft in the 
sum of 7,878/. and upwards, Rowcroft 
charged the said premises with (he sum of 
15,000/. The debt was afterwards paid 
off by Rowcroft, and the deed-poll was 
cancelled. Rowcroft afterwards charged 
the premises comprised in the lease of 
June 1788, with two annuities to Mrs. 
Logic for the term of her life. In 1807, the 
annuities to Spriggs and Logic continuing, 
Rowcroft, for securing a large sum of 
money, deposited with Davis & Co. the 
title deeds of the premises, and in August 
of the same year executed to them a deed 
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of charge. By indentures of lease and 
release of the 18th and 19th of January 
1815, Rowcroft conveyed the premises 
Tested in him, under the partition deed of 
August 1797 to Davis & Co., upon trust 
for sale, suhject to the annuities of Spriggs 
and Logie, and to the leases of October 
1785 and June 1788. By indentures of 
the ie2nd and 28rd of June 1818, Rowcrofl 
released his equity of redemption to Davis 
& Co., subject to the annuities and the 
above leases, and the several terms thereby 
demised. 

The annuitants Spriggs and Logie died 
in 1821 ; Rowcrofl died in 1824, having 
appointed defendant Whitehouse his exe- 
cutor. The defendants Davis & Co. sold 
part of the premises to defendant Ferrard 
in 1822, and the remainder to the defen- 
dant Thompson in 1825. 

On the abstract of title being laid before 
counsel on behalf of Thompson, it was 
objected, that the terms created by the 
leases of 1 788 and 1791 were outstanding, 
and it was required that letters of admi- 
nistration de bmh non to Thomas Hubbert, 
should be taken out to cure this defect. 
On application to the plaintiff, he refused 
to renounce any right he might have to 
administration, as nearest of kin of Hub- 
bert; afterwards, the Prerogative Court 
upon a full statement of the facts, but 
without citing the plaintiff, granted a 
limited administration to White, a nominee 
of the defendants, by whom the terms were 
assigned to the purchasers. 

The plaintiff afterwards obtained re- 
vocation of the administration to White, 
and letters of administration de bonis non^ 
of T. Hubbert, were granted to him, the 
plaintiff. In May 1881, he, as such ad- 
ministrator and representative of Lady 
Skefiington and Mrs. Donovan, filed the 
present bill, not mentioning the deeds of 
the 80th of December 1790 and 11th of 
January 1791, accounting for the proxy 
of renunciation of Lady SkefBngton ahd 
Mrs. Donovan, by stating, that they merely 
renounced to enable A. Hubbert to ar- 
range the complicated affairs of T. Hub- 
bert, and charging that Rowcroft was a 
mere incumbrancer on, and not absolute 
owner of the leases. That in the transac- 
tions with Smith & Co., and Davis & Co., 
he treated himself as such ; that he kept 



accounts as mortgagee within twenty years ; 
that in the sale to Davis, he expressly 
excepted the leases ; that he acquired no 
title thereto, as there was no representative 
to T. Hubbert, from the death of A. Hub- 
bert, until after the sale to Davis & Co. ; 
and that Davis & Co., in the Ecclesi|istical 
Court, grounded their tide on the fact of 
more debts having been paid by Rowcroft 
than the whole value of the leases. The 
bill prayed, that plaintiff might be declared 
entitled to redeem, and that an account of 
what was due on both sides might be taken. 
The defendants were unable to produce 
any deed of release, in pursuance of the 
covenants of the 80th of December 1 790, 
but having proved the loss of several deeds 
in the possession of Thomas Rowcroft by 
accident, put in as secondary evidence of 
mutual releases between Sir W. and Lady 
Skefiington and A. Hubbert, the following 
bill of costs : — 

CornelioB DonoTan, Eaq. 

D^ to Thomas Trundle. 
1790. £. t. d. 
Dec — Attending yon, confultiogf and ad- 
rising on the affairs of Thomas Hub- 
bert, deceased, and taking instruc- 
tions for special deed of renunciation 
of letters of adminiati^tion from Sir 
William Skeffington, and Dame Ca- 
therine hia wife, in lavour of Alex- 
ander Httbberr, and for ooyenants 
between the partiea, to execute ge- 
neral releaaes to each other 6 8 

Drawing deed accordingly. (16 foUoa) 16 
Fair copy for the perusal of the parties 5 .4 
Attending, reading oyer, and aetiling 

same 6 8 

The like on Mr. Hubbert, and filling up 

the blanks 6 8 

Engrossing two parts thereof .-. . 1 

Duty, &e 13 

Attending, reading oyer, and the exe- 
cution of deeds by Mr. Hubbert and 
Mr. Rowcroft, and afterwards to leaye 
with yon to forward to Sir William 
Skeffington for execution, and in- 
struction thereon • 6 8 

1791. 

Jan. — Yon haying returned me one part of 
the deeds, executed by aU parties, 
with directions to prepare the re- 
leases, and attending Mr, Hubbert in 
Mark Lane, to inquire if letters of 
administration granted to him, &o. 6 8 
Feb. — Peruaing letter of administration 
and deed, and taking instructions for 
general releases between said parties 

pursuant to their coyenants 6 8 

Drawing and engroeaing release of Mr. 
Hubbert to Sir WiUiam Skefington 7 6 
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Duty, &c 6 4 

Attending Mr. Hubbert, reading oyer 

releases, and eiecution th«;reof • • • • 6 8 
Drawing and engrossing release from 
Sir William Skeffington and Dame 
Catherine, his wife, to Mr. Hahbert 7 6 

Dutj,&c 6 4 

Attending jon with releases, and in- 
structions thereon 

Letters and porters 2 

6 10 8 
179f, 
Brought from folio 301 16 10 

MsT 5. — Receired 7 7 6 

T.T. 

Only part of this bill was in the hand- 
writing of Trundle, Donovan's solicitor, 
who was dead. Plain tiff's counsel con- 
tended against its admissibility and cited— 

Barker v. Ray^ 2 Russ. 63. 

Warren v. Oreenville^ 2 Stra. 1128. 

Alderson, B., after referring to Lord 
Larton v. Oore (1), allowed the evidence. 

Afr. Swanston Mr. Lovatf and Mr. James 
Russell, for the plaintiff, contended, first, 
that there was no ground for presuming 
any sufficient release by Sir W. and Lady 
Skeffington of the residue, and that the re- 
lease by Donovan was only of particular 
debts. Secondly, that plaintiff, as adminis- 
trator de bonis non^ was the proper person 
to institute the suit, and that White could 
not, by his assignment, sti'engthen the de- 
fendants' title. Lastly, that any lapse of 
time would not apply, as time does not run 
while the estate is unrepresented — Murray 
V. the East India Company (2) ; and that 
the recitals describing the premises as sub- 
ject to the leases and annuities were con- 
clusive of Rowcroft having considered 
himself a mere mortgagee within twenty 
years. 

Sir W. W. FoUett, Mr. Turner, and Mr. 
W. H. Bush, for defendants Davis & Co., 
argued, that from the fact of the estate 
being insolvent, and from the general terms 
of the deed of the S 1st of December 1790, 
it must be considered as a release of all 
claims. That even if no actual release 
were executed, such a deed would operate 
as a release in equity, and the covenants 
be tantamount to an actual release. It is 



(1) 1 Dow& Cl. 190. 
($) 5 B. & Aid. 204. 



not to be supposed that Rowcroft intended 
to render himself liable to a large amount 
of debt, in order to have the estate admi- 
nistered for the benefit of the next-of-kin. 
It is clear from the bill of costs, that not 
only the deeds, but the releases were exe- 
cuted ; and, under such circumstances as 
the present, if it is considered that a release 
should have been executed, the Court, 
after so long a period, is bound to presume 
it has been done. Donovan's deed is part 
of the general arrangement ; it must have 
been the intention of that deed to release 
generally ; and Collier ▼. SqwreiJSi) is a 
direct authority, that under such circum- 
stances the words of this release are suf- 
ficient to pass Donovan's whole interest. 
There is no allegation of fraud or conceal- 
ment in the general arrangement ; on the 
contrary, the next-of-kin maybe presumed 
to have acquiesced. In Chalmer v. Brad' 
ley{4i), an inquiry, afler great lapse of 
time, was directed, it is true, but with 
great reluctance, and that was a much 
stronger case than the present, Rowcroft 
has, for a series of years, exercised entire 
disposition over, and improved the pro- 
perty. All the aets of both A. Hubbert 
and Rowcrofl shew a dealing with the 
property in the character of absolute 
owners; there is no evidence of admission 
in those parts of the claims of the next-of- 
kin; the recitals do not of themselves 
raise any inference of the terms being 
mortgaged terms ; and, if Rowcroft was 
mortgagee at all, he was mortgagee of A. 
Hubbert only. If, however, Rowcroft is 
a mortgagee, the plaintiff is not the person 
to redeem. In the deed of December 
1 791, on which the plaintiff rests his title^ 
the proviso for reassignment is to A. Hub- 
bert, his executors, administrators, or as- 
signs : the plaintiff is none of these. The- 
law on this subject is laid down in 1 fVil^ 
Hams on Executors, 651 ; see also Butler v. 
Bernard {5). The alienation of a term by 
an administrator, is a total alienation qua 
the intestate's estate, and the new right of 
the equity of redemption in the adminis- 
trator passes on his death to his executor 

(3) 3 Russ. 467 ; s. c. 5 Law J. Rep. Chanc. 186. 

(4) 1 Jac. & Walk. 51. 

(5) Freem. Ch. Ca. 139, pi. 176 ; s. c. 11 Vio. 
Abr. • Eiecutors,' (M. 6), pi. T, p. 108 ; 1 Ca. Ch. 
2t4. 
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y—Haner v. Lerd ArmdeU(6), Lastly, 
the objection of length of tioie arises* 
Murray v. the Eatt Indi^ Company does 
not apply, because there the intestate 
never haa a right of action. The cases 
turn upon this, that if at any time any 
party could have brought an action, or in- 
stituted a suit, the statute shall run from 
that time. It is not only to the adminis- 
trator where lapse of time ought to be ap- 
plied, but to the person beneficially inter- 
ested. 

[Au>E&soK, B. — Time, as between A. 
Hubbert and Rowcroft, is out of the ques- 
tion, for as between them there was no 
adverse holding. Then, supposing A. 
Hubbert to be an administrator in the or- 
dinary way, can it be contended that time 
was any bar as between him and the nest- 
of-kin, for whom, in that view of the case, 
he would be a trustee ? If you rely on 
lapse of time, I think you must only use it 
aa evidence of the arrangement you con- 
tend for.] 

It is clear, that it was in no other cha- 
racter than that of absolute owner, that 
whilst in possession Rowcroft acted ; con- 
sequently, as against A. Hubbert, it was 
an adverse possession, and the legal estates 
being outstanding, will not afifect the ques- 
tion. 

ChobmmdeUyy. CUnUm, % Jac. & Walk. 
1; S.C. 2Mer. 171; 4 Bligh, I. 

CtUhberl V. Creasy, 4 Bligh, ltd. 

Pirn V. GoodwiHf ibid. 133. 
]But if he be considered simply as a mort- 
gagee, the equity of redemption is barred 
by an adverse possession of twenty years, 
and nothing will stop time when it once 
begins to run. 

Doe d. Duroure v. JoneSf 4 Term Rep. 
300. 

Colterell v. Button, 4 Taunt. 826. 

Anonymous, ft Atk. 338. 

St. John V. Turner, % Vern. 413. 

Lomax v. Hide, ibid. 185. 

Beckford v. Wade, 17 Ves. 97. 
Besides, the long acquiescence in the acts 
of Rowcroft, by the ancestors of the plain- 
tiff, they standing by and permitting him 
to expend large sums in the improvement 
of the property, which sums cannot now 

(6) 3 Bos. & Pul. 7. 



be recalled, render tt impossible to allow 
the plaintiff's claim. 

Chalmers. Bradley, 1 Jac. & Walk. 51. 

Huikee v. Coohe, 4 Dow, 16. 

The East India Campemy v. FinceiU, 2 
Atk. SS. 

Gonett V. Richmond, 7 Sim. 1. 

Mr* Sin^kineon and Mr. O. Richards, 
for Thompson and Farrand, the purchasers, 
contended, that the next-of-kin of T. 
Hubbert, absolutely released all interest 
in the property. That equity will not re- 
lieve a party claiming against a holder of 
an equitable interest, after twenty years 
adverse possession — Cholmondeley v. Clin' 
ton and GrenfeU v. GvrdlestoneiJ). That 
by no recital was there any admission of 
the equitable interest of Skeffington and 
Donovan. That the acts of the adminis- 
trator White, were binding on the subse- 
quent administrator, although the previous 
letters of administration were revoked. 

Bro. * Administrators,* pi. 33. 

Packman's case, 6 Rep. 18, (fr). 

Cro. Elix. 459. 

Syms ▼. Syms, Sir T. Raym. 224 ; s. c. 
nam. Semine v. Semine, 2 Lev. 90. 

PMlips V. Biron, I Str. 509. 

Blackborough v. Davis, 1 P. Wms. 43; 
s. c. 1 Lord Raym. 685. 

AUen v. Dundas, 3 Term Rep. 125. 
[AxnBasoN, B. mentioned Foster y. Al* 
vez{S), as an authority to shew that an 
act done under the authority of a court of 
judicature, will be supported in all its con- 
sequences.] 

Again, it is clear that the plaintiff has 
no right to sue these defendants. He has 
not administered to Sir W. SkefBngtoki, 
nor are the executors of Donovan made 
parties. If he has any right aa adminis- 
trator de bonis non, he cannot yet redeem 
a mortgage made by a prior administrator 
—Barker ▼. Talcot{9). The defendant 
is barred by lapse of time. 

Hercy v. Dinwoody, 4 Bro. C.C. 257. 

mUary v. Waller, 12 Ves. 239. 

Parkes v. WhiU, 11 Ves. 226. 

Campbell v. Graham, 1 Russ. & M. 453. 

(7) « You. & Col 66Z ; 8. c. r Law J. Rep. (N.S.) 
Ex. £q.42. 

(8) SBing. N.C.896. 

(9) 1 Vera. 473* 
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Mr* EttUmf Mr, Rogers^ and Mr. Om- 
hier, for other parties. 

Mr. SwantUm^ in reply. — The single 
question in equity is, vrho is entitled to the 
estate ?^/otk?* v. Waller {\0). The re- 
servation to the assigns of A. Hubbert, 
was a breach of trust on his part, and the 
Court may require the legal estate to be 
reconveyed to the administrator of T. 
Hubbert — Cubbidge v. Boatwright{\l). 
The reasoning to the contrary will not bear 
Bcrutiny. 

Honer v. Lord ArundelU 3 B. & P. 7. 

Partridge v. Cowrt^ 5 Price, 412. 

Catherwood v. Chabaud, 1 B. & C. 150; 
B. c. 1 Law J. Rep. K.B. 86. 
The assignment by White to Thompson 
and Farrand was illegal, and White being 
neither legally nor equitably entitled, they 
are in no better position by his assignment 
-^Anonymous (I ft). The defendants make 
no denial of the acknowledgments of the 
mortgages, but set up a contract with the 
next-of-kin. To have met the plaintiflT's 
claim, by setting up the title of a third 
person, the defendants ought properly to 
have pleaded a cross bill: they rely on 
that mode of defence by their answer only, 
which is contrary to practice. He then 
argued, that there was no sufficient evi- 
dence to presume any release, and that 
the defendants did not deal with, or hold 
the property adversely to the oezt-of-kin. 

Feb. 7. — Alderson, B. — This was a 
bill iiled by the plaintiff as administrator 
de bonis nan of Thomas Hubbert, deeeasedi 
who died intestate in 1790, leaving two 
sisters his sole next-of-kin ; and the plain- 
tiff also claims as a party beneficially enti- 
tled to the estate, being the son of one of 
Thomas Hubbert*s sisters. On this part 
of the case, however, I think he is not en- 
titled to my judgment, from tlie circum- 
stance pointed out in the argument, as to 
the want of proper parties to the bill. 

The bill sets forth two leases — one 
granted in 1 788, to the intestate, and an- 
other granted, after his death, in 1791, to 
Aleixander Hubbert, his administrator, 
but in consequence of an agreement made 

(10) 2 C». Ch. W9. 

(11) 1 RiiM.549. 

(12) Com. R«p. 150. 



with the intestate in his lifetime. It theif 
sets forth a deed of composition with the 
creditors of the intestate, (and to which 
Thomas Rowcroil was also a party,) by 
which Rowcroft and Alexander Hubbert 
undertook to pay \5s. in the pound, and 
the creditors renounced administration in 
favour of Alexander Hubbert. It then 
states, that Thomas Hubbert's affairs being 
in a complicated state, the next-of-kin also 
renounced administration in favoar of 
Alexander Hubbert, to whom, in conse- 
quence, letters of administration were, in 
1791, granted. The bill then proceeds to 
trace the dealings of Alexander Hubbert 
with the two leases in question. It appears, 
that the lease of 1791 was assigned to Sir 
John Lubbock as trustee, as a security for 
an annuity of 420/., to a person of the 
name of Spriggs, who died in 1821 > and is 
now outstancUng in him, or his assignee. 

As to the lease of 1788, the bill states 
that it waa mortgaged by Alexander Hub- 
bert — at first to a person named Smith, for 
1,500^, and that that mortgage waa after- 
wards assigned to Thomas Rowcroft. 

The defendants are stated by the bill to 
claim the interest in these leases by mesne 
conveyances ; and the bill also prays, diat 
the plaintiff may be declared to be entitled 
to redeem, and that a proper account of 
what is due on both sides may be taken 
for that purpose. 

The defendants set up, in answer to this, 
an agreement in substance this: that Tho- 
mas Hobbert's estate being insolvent, all 
parties, both the creditors and the next-of- 
kin, agreed to give up to Alexander Hub- 
bert and Thomas Rowcroft all interest in 
that estate for valuable consideration, which 
agreement waa fully carried into effisct; 
and that, consequently, the plaintiff, neither 
as administrator de bonis fion, nor as the 
person beneficially interested as the repre- 
sentative of the next-of-kin, is entitled to 
the relief he now prays. 

There are two questions which alone I 
propose to consider in this case. The first 
IS, whether, supposing the case in other 
respects satisfactorily established, the 
plaintiff, who, upon die bill as at present 
framed, cannot rest upon his case as the 
party beneficially interested, is, never- 
theless, as administrator de bonis non of 
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Thomas Hubbert» entitled to the relief he 
now prays ; which is, to have an account 
taken, and to be allowed to redeem (on 
paying what shall be found to be due) the 
two leases of 1788 and 1791, mentioned in 
these proceedings. These leases were con- 
veyed by Alexander Hubbert to those 
under whom the respective defendants now 
claim, with a power of redemption reserv- 
ed on the deeds of conveyance to Alexander 
Hubbert and his representatives. Alex- 
ander Hubbert, at the time of the convey- 
ance, was, and the deed so expresses it, 
the administrator of Thomas Hubbert, to 
whose estate the leases originally belonged. 
On the part of the defendants, it is con- 
tended, that even if the facts stated by the 
bill are assumed to be correct, still the 
plaintiff, as administrator de honU non^ has 
no right to sustain the present bill ; and 
for this, they cite Butler v. Bernard, which 
is undoubtedly in point. In that case, 
Lord Nottingham, no inconsiderable autho- 
rity in such cases, determined, that the 
right of redemption was not in the admi- 
nistrator de bonis non, but in the represen- 
tative of the original administrator. 

It was at one time contended, that the 
report in Freeman was incorrect; but I 
think that has altogether failed. I'he same 
case is reported, and to the same effect, in 
1 Chanc. Cases, 224, though with aquery in 
a note annexed, as to the soundness of the 
decision, It is cited in Fin. ^6r.,andin other 
books of authority. And, lastly, on con- 
sulting Lord Nottingham's MSS., it turns 
out to have been, in all respects, correctly 
reported by Freeman. It is, therefore, a 
clear decision, and properly reported, of a 
most eminent equity lawyer, profoundly 
acquainted with the theory and principles 
of equity; and, undoubtedly, it is precisely 
in point. On the other hand, it is contended 
that it ought, upon principle and authority, 
to be overruled. No case actually over- 
ruling it has been produced; nor, afler 
looking at Lord Lyndhurst's judgment on 
the demurrer in this case, do I find that he 
has overruled it here. If he had done so, 
I should, probably, have acquiesced in his 
judgment, whatever might have been my 
own opinion, leaving the parties, if they 
thought proper, to resort to their appeal 
to the House of Lords. But Lord Lynd- 
hurst seems to me to have come to a 



conclusion, that it was not necessary for 
him to decide the question. The point 
could not, I conceive, have been so fully 
raised before him as before me; for I 
think that the learned counsel have taken 
the correct view, that it was really neces- 
sary to his decision to have considered this 
question. If he had adverted to the diffi- 
culty of sustaining the suit by the plaintiff 
as the party interested, arising from the 
omission of proper parties on the record, 
he would probably not have stated, as he 
did, that it was sufficient to distinguish 
this case from that in Freeman, by the 
circumstance, that here, the plaintiff was 
entitled to relief as the party beneficially 
interested. But that was the ground of his 
decision ; and if the facts had warranted 
it, there can be no doubt that the decision 
was right. Even supposing that the learned 
counsel are right in saying that they did not, 
they must fail in convincing me that Lord 
Lyndhurst's decision was intended to be at 
variance with the authority in Freeman, 

Tiien, is there any other authority at 
variance with it ? For this purpose. Cub* 
bidge V. Boatwright was cited. There, Sir 
John Leach held, that the administrator de 
bonis nan was entitled to sue. A testatrix 
had directed a leasehold to be sold, and- 
the money to be divided among five per- 
sons ; and the administrator committed a 
breach of trust, and sold it for his own use. 
Sir ilohn Leach held, that it had not been 
administered at all. The rule is, that 
equity treats a thing so done, as not having 
been done at all ; and the sale, therefore, 
being one which ought to be set aside in 
equity, the administrator de bonis non (who 
would have taken it, if there had been no 
8ale» as a chattel assigned to his adminis- 
tration by the Ecclesiastical Court,) was 
entitled to sue in equity, in order to place 
himself in that situation. But it does not 
follow from thence necessarily, that if the 
legal act done by the administrator be 
affirmed, the equity which arises out of 
that legal act, must not be in the person 
by whom the legal act was done ; and that 
the administrator de bonis non is enti- 
tled to make such a claim as this. If the 
contract made be affirmed, must it not be 
affirmed altogether ? And part of the con- 
tract which the mortgagee makes is, that 
he will re-convey to the representatives of 
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the mortgagor. What is an equity of re- 
demption ? It is but the power to redeem, 
reserved in equity after the legal power to 
redeem has been lost, by the lapse of the 
time given by the deed. A court of equity 
does but carry into effect the real bargain, 
which is a pledge of land on a loan of 
money, by holding that the time for redeem- 
ing is not of the essence of the contract. 
But the persons who are to avail them- 
selves of this equity, must be the same as 
those who, during the time fixed, could 
have redeemed at law; for otherwise, 
equity would alter the bargain. That seems 
to me to have been the ground on which 
Lord Nottingham proceeded. There are, 
undoubtedly, cases where the power to re- 
deem is reserved to special persons, and, 
those failing, the general representatives of 
the mortgagor, although not named, have 
been allowed to redeem. But these cases 
are plainly distinguishable from the pre^ 
sent. Here, there is no such failure of the 
persons designated by the deed. There 
may be very different equities between 
the original administrator's representative 
and the mortgagee, and between him and 
the administrator de Ixmis non. Again, if 
this right passes to the administrator de 
^bnms non^ it may place the representative 
of the original administrator in a very un- 
fair situation ; for if such an act as this 
makes the estate of the administrator who 
doee it liable as for a devastaviit his repre- 
sentative ought at least to have the equity 
of redemption, in order that he may dis- 
charge his testator's personal liabilities 
thereout. If, however, the party interested 
sue — as no doubt he may do — making the 
representatives of the first administrator 
partieB,neither of these diiBcal ties will arise : 
that, in fact, was Lord Lyndhurst's view 
of the case. Upon the whole, therefore, I 
do not see sufficient reasons for overruling 
the distinct authority of the case in Free" 
man; and, on the contrary, after consider- 
ing it, I think it well decided* On this 
ground, therefore, the defendants would be 
entitled to my judgment. 

But I shall proceed to deliver my opi- 
nion also on the second question of im- 
portance discussed in this case, as 1 should 
be very sorry to leave the case here ; for 
even if oo appeal my judgment on thie 
point should be confirmed, the dispute be- 



tween these parties would not be at an 
end, inasmuch as the plaintiff, by amendmg 
his bill, and bringing other parties before 
the Court, would, ultimately, be entitled to 
have a decision on the real merits of the 
case. 

It is, however, quite clear, that if the 
mortgage was made under such circum- 
stances as entitled Alexander Hubbert and 
Thomas Rowcrofl to dispose absolutely of 
these leases as their own property, the 
plaintiff can have no claim in any view of 
the case. I shall, therefore, examine that 
proposition upon the evidence brought be- 
fore the Court. 

In the first place, I am quite satisfied 
that the estate of Thomas Hubbert was, at 
his death, wholly insolvent : that was the 
result at which all parties interested arriv* 
ed in 1790; and it would be a strange 
thing, if, with much more imperfect means 
of knowledge, I should come to an oppo* 
site conclusion. 

The estate being thus insolvent, and not 
merely in a complicated state, as suggested 
in the plaintiff's bill, had, however, a 
claim on Sir W. SkefRugton, the husband 
of one of the intestate's sisters, in respect of 
an unsettled account between him and the 
intestate. It was doubtful which way the 
balance inclined. On the other hand, 
Mr. Donovan, the husband of the other 
sister, had a claim on the estate, the amount 
of which was not ascertained. 

Under these circumstances, Thomas 
Rowcrof^, a natural son of Thomas Hub- 
bert, a young man well acquainted with 
business, and probably possessed of some 
capital, proposed to join Alexander Hub- 
bert as partner, to make himself respon- 
sible for }5$, in the pound to the credi- 
tors, jointly with Alexander Hubbert, upon 
condition that Alexander Hubbert (on 
behalf of both) should be allowed by all 
parties to become the administrator, and 
to take possession of all Thomas Hubbert's 
estate ; and upon the further condition, as 
the defendants contend, that the whole 
beneficial interest in the estate should (in 
case they complied with their part of the 
agreement) ultimately vest in Alexander 
Hubbert, on behalf of himself and Thomas 
Rowcroft. 

Now, the conditions as to the creditors 
were, as before stated, that they should be 
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paid ]5«. in the pound. As to Sir W. 
Skeffington, the agreement was, that Alex« 
ander Huhbert should release him abso- 
lutely from all claims on the part of the 
estate of Thomas Hubbert; as to Mr. 
Donovan, that Alexander Hubbert and 
Thomas Rowcroft should give him a bond 
of 1,000/.| payable by instalments, in full 
satisfaction of his debt, and of all his claims 
on the estate. 

The defendants contend, that all this has 
been actually carried into effect. Some of 
these facts are very distinctly proved. The 
examinations by the creditors and by Mr. 
Donovan into Thomas Hubbert's affairs, 
are deposed to by Mr. Kaye, who has, re- 
markably enough, been enabled to give us 
a full and clear account of a transaction 
which took place upwards of forty-seven 
years ago. 

After this investigation had demonstrat- 
ed the insolvency of the estate, the credi- 
tors, by a deed dated the d 1st of December 
1790, which has been produced, agreed 
that they would give up the administration 
to Alexander Hubbert and Thomas Row- 
croft; and there is no doubt that this 
arrangement was fully acted upon, and all 
claims on their part ceased in the year 
1799. On the SOth of December 1790, 
Lady Skeffington and Mrs. Donovan, in 
the presence of their respective husbands, 
executed also a deed of renunciation, which 
has been produced, of their right to admi- 
nister in favour of Alexander Hubbert ; and 
on that same 80th of December 1790, Sir 
William and Lady Skeffington executed a 
deed of covenant (prepared and executed 
in two parts), by the recitals in which the 
insolvency is admitted, and in which, in 
consideration that Alexander Hubbert 
should, within a month after obtaining ad- 
ministration, absolutely release the claim 
of the estate of Thomas Hubbert on Sir 
William Skeffington, he agreed to exe- 
cute, in return, a general release of all his 
beneficial interest in the estate of Thomas 
Hubbert. Now, to this deed Thomas 
Rowcrofl was a party — a circumstance 
only consistent with the supposition that, 
although the administration was to be in 
the name of Alexander Hubbert alone, he, 
Thomas Rowcroft, was jointly interested 
in it with him, and his consent was neces- 

New Series, VII.— Bzcheq. in Bq. 



lary to the validity of the release by Alex- 
ander Hubbert to Shr William Skeffington. 
This deed has been produced by the j^ain- 
tiff himself, in answer to a bill for a disco- 
very. 

The next deed in order of time is the 
release dated the 11th of January 1791, 
by Donovan to Alexander Hubbert. Here, 
also, the insolvency is recited — the com- 
position with the creditors, the disputed 
account, the claim of 2,500/., the agree- 
ment to accept 1,000/. in full, and the 
giving of the bond by Alexander Hubbert 
and Thomas Rowcrofl ; and then Donovan 
releases, in terms which, I think, are quite 
large enough, (when construed as they 
ought to be, with reference to the sur- 
rounding facts recited,) his whole beneficial 
interest in the estate of Thomas Hubbert. 

It then appears, from the entries in the 
book of Mr. Trundle, which I have receiv- 
ed in evidence, that in February 1791, and 
within a month after letters of adminis- 
tration granted to Alexander Hubbert, 
the release stipulated for in the deed of the 
dOth of December 1790 was prepared 
and executed by Alexander Hubbert in 
favour of Sir William Skeffington; and 
that in the same month, and probably at 
the same time, a counter deed of release, 
by Sir William Skeffington, of his bene- 
ficial interest, was prepared and stamped, 
and that it was delivered to Mr. Donovan, 
for the purpose of its being executed by 
Sir William Skeffington and his wife. 
Here, the positive evidence stops. There 
is no further proof given of the actual exe- 
cution of this release ; but the question is, 
whether I ought not to infer it, firom all 
the other admitted facts of this case. All 
the probabilities seem to lead to the belief 
that such would be the case : — whether I 
ought to infer that it was so, must depend 
on the subsequent conduct of the parties. 
How, then, have the parties acted since this 
period ? The very first thing which Alex- 
ander Hubbert does as administrator, is to 
pledge the lease of 1791, as a security for 
money borrowed on annuity, and the lease 
of 1788, for money borrowed on mortgage. 
Both these acts are very improper, if he 
was an ordinary administrator ; but if he 
and Rowcrofl had really the beneficial in* 
terest, and thought, as the event has proved, 
L 
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that the property would ultimately rise in 
yalue, they would, naturally enough, be 
disposed to speculate upon it. But why 
should they do so, if the consequences of 
failure would make them responsible as for 
a devastavitt and if success would only ex- 
pose them to account for the surplus profits 
to the next-of-kin ? If they had been ac- 
countable, they would have sold the leases 
out and out. 

It is to be observed, which is a confir- 
mation of this, that they were accountable, 
submodot to the creditors until 1799 ; and 
they took, therefore, the precaution to re- 
cite these acts in the schedule to the second 
deed of composition of 1793. Again, the 
subsequent purchase of the fee by Row- 
croft, and his building upon the property, 
are facts much more consistent with this 
supposition, than with the notion that he 
was accountable to the next-of-kin in re- 
spect of these leases. His whole conduct 
leads to the same conclusion. How else 
can we reasonably account for his taking 
on himself such heavy liabilities? Then 
there is the strong fact, that neither Sir Wil- 
liam SkefBngton, who survived this trans- 
action twenty-five years, nor Mr. Donovan, 
who lived sixteen years afber it, and both 
survived their wives, (Sir William Skef- 
fington died in 1815, Lady SkefBngton 
died in 1813, Mr. Donovan in 1806, and 
Mrs. Donovan in 1 803,) ever called for any 
account of this estate, either from Alex- 
ander Hubbert or Thomas Rowcroft, with 
whom they were well acquainted, and of 
whose dealings with the property in ques- 
tion they couJd not have been ignorant: 
in fact, no claim was ever made by any 
one till 1826, a period nearly thirty-six 
years afler the original transaction took 
place, when this litigation seems to have 
had its origin in the unfortunate applica- 
tion on the part of the late Mr. Atcheson 
to the present plaintiff. 

Now, the answer given by the learned 
counsel for the plaintiff to all these strong 
facts is, that the deeds executed between 
the parties after 1790, and ending in 1818, 
clearly shew that this was treated as a 
mortgage title, and that the conclusion 
which I have before adverted to is not 
correct. 

I have looked at these deeds with the 



attention which they deserve, and, after 
considering them with reference to the 
very able arguments addressed to me upon 
them by both sides, I have been unable to 
see how they are at variance with the 
notion, that Sir William Skeffington exe- 
cuted the release in question. 

Let us examine these deeds a little in 
detail. Undoubtedly, in the earliest deeds 
(those executed by Alexander Hubbert in 
1 791,) in which he took the estate originally 
from Carter, he is described as the admi- 
nistrator of Thomas Hubbert. I do not 
see how this could be otherwise : he was 
claiming under a bargain with Thomas 
Hubbert, and his only title to have it com- 
pleted was in that capacity. But all the 
covenants are with him and his represen- 
tatives ; and some of them, which relate to 
the laying out of money in building on the 
premises, are such as seem more consistent 
with the defendant's than the plaintifTs 
view of the case. 

Then come the deeds executed in 1791 
to Mrs. Spriggs and Mrs. Smith, to both 
which Rowcroft is a party. There, also, 
Alexander Hubbert is described as the ad- 
ministrator of Thomas Hubbert, and his 
title as administrator is set forth, which 
seems to have been necessary, inasmuch 
as the conveyance from Clarke is recited 
also in deducing the title. But in this deed 
also, the covenants are by Alexander Hub- 
bert and Thomas Rowcroft, and upon pay- 
ment of the annuity and all arrears, the 
trustee is to re-convey to Alexander Hub- 
bert and his representatives, to and for 
their own use. The same observations 
apply to the mortgage of 15,000/. to Mrs. 
Smith. 

I do not think that the deeds of Decem- 
ber 1795 carry the case at all farther. At 
that time the creditors were still unpaid, 
and it was possible that the power reserved 
to them in the second composition deed, of 
making Alexander Hubbert account as ad- 
ministrator of Thomas Hubbert's estate to 
them, might be put in force. It would, there- 
fore, be of great importance to Rowcroft, 
if he advanced the money to Mrs. Smith and 
took the mortgage, to have the deeds drawn 
in that form ; and therein to speak of Al- 
exander Hubbert as administrator of the 
estate, as in fact he then was, on either hy- 
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pothesis. And, besides, as between Alex- 
ander Hubbert and Thomas Rowcrofl, this 
was a real mortgage, in which Thomas 
Rowcrof^ had a right, in settling their ac- 
counts, to take credit for 1,500/. beyond 
what he had before advanced in discharge 
of the debts of the estate. 

The deeds by which Rowcroft secured 
the annuities to Logie, and which were 
executed in 1802, after all the creditors 
were paid, do not at all speak of Alexander 
Hubbert ; and if they have any effect, have 
a tendency to shew, that Rowcrofl was 
then dealing with the property as his own. 

Then comes the deed which is dated in 
1805, and by which Thomas Rowcroft 
makes an equitable mortgage of his fee- 
simple in the premises ; and recites, that 
the premises were subject to that lease of 
1788, and that Alexander Hubbert was the 
administrator to Thomas Hubbert*s estate, 
and was indebted to him, (Rowcroft,) both 
in his own right, and also as administrator 
of Thomas Hubbert, in the sum of 7,878/. 
and upwards, and he then deposits with 
Smith, Payne & Smith, the title-deeds and 
the lease of 1788, assigning also to them 
his debt due from Alexander Hubbert, as 
a security for 15,000/. This deed, no 
doubt, as well as those which follow it, 
speak of those premises, the fee-simple of 
which had then been vested in Thomas 
. Rowcroft, as being subject to the lease of 
1788, and to the annuities to Logie and 
Spriggs ; and they speak of the lease of 
1788 having been deposited with Rowcroft, 
as a security for the debt recited to be due 
to him from Alexander Hubbert, therein 
also described as administrator of Thomas 
Hubbert. 

But looking at them all, it seems to me 
not at all clear, that the inference sought 
to be established from them by the learned 
counsel for the plaintiff, is the true one. If 
the question before me were between the 
representatives of Alexander Hubbert and 
the present defendants, these deeds would 
be of the greatest importance in the cause. 
But, as between these parties, their effect 
18 very doubtful. 

It is clear to me, that even on the sup* 
position, that the defendants have made 
out their case, still these leases were, as 
between Alexander Hubbert and Thomas 



Rowcroft, at oiie time to be treated as 
securities, in which Alexander Hubbert 
was interested, and that Thomas Rowcroft 
had no absolute title to them, but was held 
to be called to an account by Alexander 
Hubbert, if that should be thought advis- 
able ; and I think that the recitals in these 
various deeds may be very well accounted 
for, without it being at all necessary for 
me to come to the conclusion, that Row- 
croft has ever treated these terms as be- 
longing to Alexander Hubbert, as adminis- 
trator of Thomas Hubbert, and also as 
being part of the estate of Thomas Hub- 
bert, for which Alexander Hubbert was 
accountable to the next-of-kin. Mr. Tur- 
ner's very able and ingenious argument on 
this point satisfied me, that all the expres- 
sions may not unreasonably be reconciled 
with the defendants' hypothesis, and the 
other admitted facts of the case. Taking, 
however, these deeds as evidence for the 
plaintiflP, and as leading to the supposition, 
that Sir William SkefBngton and Mr. Do- 
novan never did release their beneficial 
interest in this estate, still they are to be 
contrasted with the evidence offered by the 
defendants that they did so. And if so, I 
am of opinion, that the latter greatly pre- 
ponderates ; and I have come to the con- 
clusion entirely satisfactory to my own 
mind, that they did release, as the defen- 
dants contend they did, their whole claim 
on the estate. 

Mr. Swans ton, however, contended, that 
this defence was not competent to be set 
up on this record; but I think it is, for aa 
his case is to shew that the plaintiff, as ad- 
ministrator de bonis nan, is entitled to set 
aside the reservation of the equity of re- 
demption, to the representatives of Alex- 
ander Hubbert, by shewing that it probably 
belonged to the estate of the intestate, 
this defence, which negatives this case, and 
shews that the administrator did right in 
making the reservation in the form in which 
it is found in the deeds, effectually and 
properly negatives the plaintifTs title to 
relief. It is not, therefore, the setting up 
of a title in a third party, but a negativing 
the plaintifTs title upon the record. 

Neither do I see how it could be ex- 
pected ihat the execution of the release 
could be stated in the defendants' answer 
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more explicitly. If Alexander Hubbert 
or Thomas Rowcroft had been living, and 
had so answered, the case would have been 
very different. But they are dead, their 
papers lost and dispersed by time and ac- 
cident ; and after a lapse of forty years 
and upwards since these transactions took 
place, this can hardly excite surprise. My 
surprise is, not that so much has been lost, 
but that so much has remained under all the 
circumstances of this case. 

I shal] not advert to the other points 
made on the part of the defendants. I think, 
at present, (but I beg to be understood, as 
giving no definite judgment on that subject,) 
that there is no solid ground for distin- 
guishing between the case of the defen- 
dants, Thompson and Farrand, and that of 
Davis & Co. Nor do I think, that the 
lapse of time alone is such as to be a suffi* 
cient answer to the plaintifT's case, if I had 
taken a different view of the evidence con- 
tained in the deeds, on which so much of 
the argument turned. But, as I think the 
plaintiff cannot recover as administrator 
de bonis non^ nor upon the facts appearing 
in this case, as the party beneficially in- 
terested, I have come to the conclusion, 
that this bill must be dismissed, with costs. 
Decree accordingly. 
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RABITTS V. RABITT8. 



C.B. 

April 19. 

Practice. — Confirmation of Master's Cer- 
tificate. 

Under an order to examine the parties to 
a suit in this court, it is necessary that the 
certificate of the Master of the insufficiency 
of an examination put in before him by one 
of the parties, be confirmed. 

The Master, in pursuance of a direction 
under the decree, having examined the 
parties to the suit, certified that the exa- 
mination put in before him by the defen- 
dant, was insufficient. 

Mr. FoUett now moved for the plaintiff, 
for a reference to the Master to tax the 
costs of such examination, and, when taxed> 
that they might be paid by the defendant 
— Hubbard v. Hewlett (1). 
(1) 2 Mad. 469. 



The Court made the order, no one ap- 
pearing to oppose it. 

Mr. FoUett, on a subsequent day, having 
stated to the Court that he had since as- 
certained, that there being no declaration 
in the order that the Master^s certificate 
be confirmed, it was irregular. Upon 
which — 

The Court ordered that the Master's 
certificate stand confirmed, and be referred 
back to the Master to tax the costs. 
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ROGERS V. MAULB. 



C.B 

April 

Queen's Remembrancer — Masters of the 
Court — Jurisdiction. 

On a decree by tlus Court for an account, 
where the Crown was a party, — Held, that 
the reference must be to the Masters of the 
Court, and not to the Queen's Remembrancer. 

J. M. H. Brown was illegitimate, and 
died intestate and unmarried, whereupon 
Mr. Maule, solicitor to the Treasury, as 
nominee of the Crown, took out letters of 
administration of his personal estate, and 
the Attorney General, as representative 
of the Crown, claimed the real estate 
by way of escheat, subject to an existing 
mortgage. This bill was filed by the plain- 
tiff, on behalf of himself and the other 
creditors of the intestate, against Mr. 
Maule and the Attorney General, praying 
for an account and satisfaction of their 
debts out of the realty and personalty. 
The cause was heard before the Lord Chief 
Baron, who, by his decree, referred it to 
the Master to take the account. The decree, 
when drawn up, was taken, for the purpose 
of being entered, to the Queen's Remem- 
brancer, who refused to enter it in its then 
form, on the ground, that the reference 
ought to have been made to him, and not to 
the Master. 

This was a motion for an order to the 
Queen's Remembrancer, to enter the de- 
cree as drawn up. 

Mr, Simpkinson, in support of the mo- 
tion. — The question here is, whether this 
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reference ougbt to have been made to the 
Master or to the Queen's Remembrancer. 
This is a decree in equity. The statute 
57 Geo. d. c. 18, empowering the Chief 
Baron to make decrees in this court, re* 
stricts his jurisdiction to equity only. It 
does not affect the law relating to revenue 
cases. A clear distinction is made between 
the equity and revenue side of the court, 
by the later act of the 1 Geo. 4. c. 95. It 
is clear, that under the 17th section of that 
act, in cases like this, the proper reference 
is to the Master, and not to the Queen's 
Remembrancer ; and the partial interest 
possessed by the Crown cannot alter the 
case. The case of The Attorney General 
▼. Silwell (1), was stronger than this, and 
there on a reference to the full Court, it was 
decided, that the reference should be made 
to the Master. 

Mr. IVray^ control. — It is a mistake to 
say, that this Court has no jurisdiction in 
cases of revenue — a court of revenue is 
one both of equity and law. All cases in 
the court, where the Crown is interested 
in the recovery of property, are matter of 
revenue, and if so, the Court is sitting now 
in revenue ; and the question is, whether 
this reference is right, the Master having 
power only, under the act, ''as between 
subject and subject." The Queen's Re- 
membrancer is an officer of the Crown, 
whose duty it is to account for his fees, 
as part of the revenue. His office, except 
as to certain provisions in the act, is still 
preserved. In The Attorney General v. 
Silwell, the right of reference may be con- 
sidered as having been waived, the Crown 
then being the plaintiff*, and having the 
decree. 

Mr. Simpkinson, in reply. — The Masters 
under the act are to take the minutes of all 
decrees, &c., "as well in matters of re- 
venue as on the equity side of the court." 

Lord Abinoer, C.B. — If the Queen's 
Remembrancer or the Attorney General 
had appeared before me, for the purpose 
of suggesting, that the minutes of the de- 
cree ought to be corrected, on the ground, 
that the reference was wrong in principle, 

(1) 1 You. & C. 557 ; ■. c. 5 Law J. Rep. (n.8.) 
Exch. Eq. 86. 



it would have been undoubtedly a proper 
question for consideration. But, here, the 
Queen's Remembrancer has altered the 
minutes without any authority to do so ; 
and, therefore, I do not know whether on 
that ground alone I should not do right in 
acceding to this application. But taking 
the question as Mr. Wray has considered 
it — namely, on the construction of the sta« 
tute, it appears to me, that upon the terms 
of the 17th section, the Queen's (or what 
is the same thing for this purpose, the De- 
puty Remembrancer's) authority is gone. 
Undoubtedly there is some confusion in 
the act, from the use of the words '* be** 
tween subject and subject;" and I presume 
those have given rise to the doubts which 
have occurred. They first occur in the 
recital. Then, in describing the duties of 
the Masters, the act says, that " each of the 
Masters of such court shall act jointly or 
severally, as such Court or Lord Chief 
Baron, or other Baron, &c. shall direct, in 
all matters of reference from the Court, or 
Lord Chief Baron, or other Baron, &c. in 
all suits and matters on the equity side of 
such court, between subject and subject." 
If the act had stopped at those words, it 
would have given rise to the conjecture, 
that the legislature intended to confine the 
cases to be heard by the Lord Chief Baron 
and the other Baron, to be appointed for 
the purposes of this act, to cases in equity, 
arising as between subject and subject ; 
but then it goes on to say, that the Mas- 
ters shall attend and take the minutes of 
all orders and decrees to be made by such 
Court, or Lord Chief Baron, or Baron, &c., 
"as well in matters of revenue as on the 
equity side of such court." At first, it 
seems as if the Masters had nothing to do 
with the revenue ; but, here, they are di- 
rected to take minutes of matters relating 
to the revenue ; and the restricting words, 
" subject and subject," are altogether omit- 
ted. There is then a provision, that those 
minutes and orders, when drawn up, shall 
be corrected. Now, who are the parties 
to correct them ? Not the Deputy Remem- 
brancer, but the Masters. If there is any- 
thing wrong in carrying into execution 
the minutes, the party whose business it is 
to alter the order or decree, as framed 
upon the minutes, is the Master; and, 
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when 80 altered, the Deputy Remembrancer 
is to enter it amongst the records, '' pur- 
suant to the ancient course." The act then 
proceeds, '* and it shall also be the office and 
duty of such Master," &c. Now, observe : 
their first duty was to act in all matters 
of reference in all suits on the equity side 
of the court : their second duty is to re- 
ceive all such references on matters of 
account, and all other matters and things 
on the equity side of the court, as shall be 
referred to them, and to report thereon to 
the Court, "in such manner as was hereto- 
fore used and accustomed to be done by 
the person holding the office of Deputy 
Remembrancer." So that, by this clause, 
they have precisely the same powers when 
an account or any other matter is directed 
to them by the Court, as the Deputy Re- 
membrancer had before the statute. I cer- 
tainly do feel that there was some doubt 



as to the extent to which the powers of the 
Deputy Remembrancer were affected by 
the act ; but, upon the whole, I am of opi- 
nion, that the effect of the act is to exclude 
the whole jurisdiction of the Deputy Re- 
membrancer in cases of this nature, and 
that all the duties which were formerly 
exercised by him in such cases, are now to 
be exercised by the Masters. On a former 
occasion, when a memorial was presented 
to me on this subject, I thought it right to 
consult the other Barons, and they were 
clearly of the same opinion as myself; I am, 
therefore, enabled to express myself on the 
present occasion with more confidence than 
I otherwise should have done. The only 
question then is, what order I am to make 
here; and I think it must be, that the 
Queen's Remembrancer do enter the de- 
cree as the Court pronounced it. 

Order accordingly. 
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GENERAL ORDERS IN EQUITY. 

Tuesday, the Qtk day of June, 1887. 

SettUuf down Cautes and Service of Subpcena ad audiendum judicium. — Cauees may be »et down, 
ana Subpaenoi served and made returnable on any day out of Term, ae well as in Term. — Sub- 
pcenas ad audiendum judicium may be served on Clerk in Court. 

1. Whereas the nresent practice, that causes can only be entered for bearine on the Seal day 
after every Term, ana that the Subpcena ad audiendum judicium can only he returnable in 
Term time, is productive of delay and inconvenience, The Court doth Order that from and 
after the last day of the present Trinity Term, Causes may be set down for hearing, and the Sub- 
pcenas ad audiendum jutucium be served and made returnable on any day, as well out of Term as 
m Term, but every such Subpoena is to be served in a Country Cause fourteen days, and in a Town 
Cause ten days before the same is made returnable. And it is Ordered, that service on die Clerk 
in Court for any party of a Subpcena ad audiendum judicium shall be deemed good service. 

Times of operung and shutting the Kiny*s Remembrancer's Office. 

2. And Whereas inconvenience arises from there being great irregularity in the times of 
opening and shutting the King's Remembrancer's Office : It is hereby Ordered, that the said 
Office be kept open from Nine o'clock in the Morning until half-past Four o'clock in the Afternoon, 
Holidays excepted, from the first day of everv Term, until the last day of the Sittings of the Court 
after everv Term, and at all other times from half-past Nine o'clock in the Forenoon till Four o'clock 
in the Afternoon. 

Services of Notices of Motions and Petitions. — Filing of AffidamJts. 

3. And it is Ordered, that every notice of motion, and every Petition whereof notice is 
necessary to be given, shall be served, and all Affidavits intended to tie read in support thereof, be 
filed at least two clear days before the hearing of such motion or Petition, unless otherwise specially 
Ordered by the Court, and all Affidavits intended to be used in opposition to any motion or retition 
shall be filed before they are read in Court. 

Signatures of Defendants to Anewers. 

4. And it is Ordered, that the defendants shall not be required to sign each Skin of an An- 
swer, but that everv Answer shall be deemed good and sufficient if the defendants do sign the last 
Skin thereof, and the last Skin of the Schedule or Schedules thereto. 

Caption of Answers ofMarkmen, 

5. And it is Ordered, that it shall be deemed sufficient if the caption of the Answer of every 
defendant who is unable to write his or her name, and which shall be taken before Commissioners 
in the country, states that the Answer purporting to be sworn to by the defendant was read over to 
such defendant, who appeared perfectiy to understand the same, and made his or her mark thereto 
in the presence of the Commissioners before whom such Answer was sworn, without requiring an 
Affidavit of the Answer having been so read over. 

Copies to be delivered to the Court in certain cases. 

6. And it is Ordered, that in -all cases of Pleas, Demurrers, and Exceptions to Answers, or 
to Master's Reports of Scandal or Impertinence, Conies of the Bill, Plea, or Demurrer, Answer 
and Exceptions, and Master's Report be delivered by the party who sets down the same, at the 
Chambers of the Judge before whom the argument is to come on, one clear day at least before the 
day appointed for sucn argument ; but in cases of Scandal or Impertinence, the same Copies are to 
be delivered to the Judge as were laid before the Master on the reference. 

And it is Ordered, that the foregoing Orders shall take effect from and after the last dav of 
this present Trinity Term, and that the same be entered with the Registrar, and that Copies of the 
same be put in the King's Remembrancer's Office, and the several Offices of this Court. 

(Signed) Abinoer. W. Bolland. 

J. Parke. E. H. Alderson. 
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CASES ARGUED AND DETERMINED 



IN THE 



eouirt of ^mOittipUu* 



COMMENCING IN 



MICHAELMAS TERM, 1 VICTORIA. 



1837. ") .J, 
Nov 7 \ parte Austin re Austin. 

Absenting from DwelUng-hmue — Evi- 
dence of Intention. 

An execution bei$igput into the house of the 
bankrupt^ during the time the officer was in 
possession^ the bankrupt absented himself 
finthout making any provision as to creditors 
who nUght apply in the meantime : — Held, 
an act of bankruptcy. 

Such absenting is evidence of intent to 
delay ^ unless rebutted by strong evidence of 
a different intention. 

On the 7th of Jane 1887, an execution 
issued against the bankrupt, and the officer 
took possession of his goods in his dwell- 
ing-house. The bankrupt inquired of the 
officer, whether the shop was to be kept 
open ; the officer replied that it might, but 
that he must receive the money. The 
bankrupt then declined keeping the shop 
open, and retired to the distance of about 
three miles, on a visit to his father-in-law, 
and was absent till the night of the 11th 
of June, without giving any directions as 
to any creditors who might call in the in- 
terval. This was a petition by the bank- 
Mew Series, VII.^Bamke. 



rupt to annul the fiat, on the ground, that 
this absenting was no act of bankruptcy. 

ilfr. Swanston, for the petitioner.— Shut- 
ting up a shop is no act of bankruptcy ; 
neither is continuing absent. There is no 
evidence of intent to delay, and it is not 
suggested that he was apprehensive of 
arrest. 

[Sir G. Rose. — Shutting up the shop 
without leaving means to pay his creditors, 
is strong evidence of the intent, unless it is 
explained.] 

If a man who has the disposition over 
his goods shuta up his shop, the evidence 
is strong ; but the bankrupt here was driven 
from his home by the execution. 

Mr, Keene, for the petitioning creditor. 

The Chief Judge. — When the petition 
itself states, that the bankrupt had closed 
his shop and left his house, without in- 
structions as to what was to be done on the 
application of any creditor, it appears to 
me, that these are sufficient circumstances 
to say, that the act of bankruptcy is esta- 
blished, unless by strong evidence another 
intention can be shewn, because the con* 
sequence to creditors must be delay. The 
intent is a mere inference to be drawn 
from the acts of the bankrupt, and not 
B 
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from his statements. He says, he left no 
instructions, because he did not expect any 
application. The natural consequence of 
his acts would be, that creditors would 
immediately apply. 

Sir J. Cross concurred. 

Sir G. Rose. — The only question is, 
do the circumstances under which the shop 
was shut up relieve the bankrupt of the 
intention which the law has put upon that 
act ? I think it was a clear act of bank- 
ruptcy, on the bankrupt's own shewing. 
Petition dismissed. 



1837 
Nov 



'.a 



Ex parte cotterill re Dou- 
glas. 



Principal and Agent — Bills of Exchange 
— Specific Appropriation, 

C, 8^ Co. consigned goods through Z>, A^ 
4' Co,, trading in London, to D, M, ^ Co., 
trading at Singapore, The remi t tanc e s of 
the proceeds were sent through Z), A, Sp Co, 
to C, 8f Co,y in bills, accompanied by a letter, 
stating that the bills were on account of and 
belonged to the parties mentioned. Letters 
were also inclosed for C, 8p Co. and other 
creditors, giving notice of the remittance m 
their favour. The amount of the bills sent, 
was not equal to the sums directed to be paid^ 
and D, A, Sp Co, were therefore required to 
make up the deficiency, and after the perusal 
of the letters, to forward them to the credi- 
tors. Before the bills arrived, D, A, ^ Co, 
became bankrupt, and the bills came into the 
hands of their assignees, who insisted upon 
their right to retain them, a» they had a 
claim to a much larger amount against D, 
M, ^ Co., the remitters :—Held, that tlie 
letters constituted a specific appropriation of 
the bills ; and that the hills furmed no part 
of the bankrupt's estate, 

Cotterill & Co. were in the habit ofcon- 
signing goods through the London house 
of Douglas, Anderson, & Co., to the house 
of Douglas, Mackenzie, & Co., trading at 
Singapore. The accounts of the sales, 
and the remittances of bills, in payment of 
the same, to Cotterill & Co., were gene- 
rally transmitted through the house of 
Douglas, Anderson, & Co. 

On the 3l8t of December 1836, the fol- 
lowing .letter, with the bills inclosed, was 



written by Douglas, Mackenzie, & Co., to 
their agents Douglas, Anderson, & Co. : — 

" We beg to inclose you the following 
bills, to the amount of 5,286/. The above 
bills are on account of and belong to the 
following parties :-— 

''To the Belgian Company, the three 
first bills amounting to 769/. 

" To Cotterill & Co., 736/. 

" These bills do not cover the amount 
to be paid (5,875/.), but the balance of 
our late adventure will cover the excess. 
We have inclosed letters to the above par- 
ties, which, after perusal, we will thank 
you to forward." 

Douglas, Anderson, & Co. became bank- 
rupt on the 8th of December 1836, and 
consequently this letter and the bills came 
into the hands of their assignees, who 
claimed to retain the property as part of 
the bankrupt's estate, as there was a debt 
larger than the amount due from Douglas, 
Mackenzie, & Co., to the estate of the 
bankrupt. The letters inclosed in the 
letter of the 31st of December 1836, giving 
notice of remittance to the several credi- 
tors, were forwarded by the assignees to 
the several parties, and among them, one 
to Cotterill & Co., which was as follows: — 
" Singapore, December 31, 1836. 

' ''Messrs. Cotterill, Hill, & Co. 

"We confirm our last respects of the 
29th ult., per ' Samuel Winter,' and beg 
to inform you, that we this day have re- 
mitted to you, through Messrs. Douglas, 
Anderson, & Co., London, in fall of ac- 
count sales rendered 3, 1 49 francs 25 centa, 
by bill at six months, 4«. 8cL exchange, is 
734/. 16«. 6i/. sterling, which we trust you 
will find correct. You will observe that 

Eart of the sales are not yet due, but we 
ave, in this instance, . been enabled to 
purchase bills <hi England, at a credit of 
two months, and were desirous of seeing 
your account closed, as our establishment 
here ceases after this date. 
" We are, &c. 
" John Douglas, Mackenzie, & Co." 
The Belgian Company had presented a 
petition, claiming the three first bills .in 
the letter of the 31st of December men- 
tioned, and had obtained a decision in their 
favour in July last. This was the petition 
of Cotterill & Co., and it prayed that they 
might be declared entitled to the sum of 
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734/. 16f. 64/., M money of theirs, in the 
hands of the assigBees, specifically appro- 
priated by the letter of the 3l8t of Decem- 
ber 1836. 

Mr, SwamUm and Mr. Anderdon^ for 
the petition. — The petitioners ask an order 
upon the same principle as that made in 
the case of the Belgian Company. The 
words of the letter are, " the above bills 
belong to, and are on account of the fol- 
lowing parties." 

[The Chibf Judge. — No specific bills 
were remitted for Cotterill & Co., but these 
were merely directions, that out of the 
produce, 734/. should be paid by Douglas, 
Anderson, & Co. to Cotterill 8r Co.} 

Those bills were received by the assig- 
nees after the bankruptcy, and disposed of 
by them, and the proceeds are now in their 
hands. WilUams v. Everitt (1) only de- 
cided, that where an order had been given 
to an individual, in whose hands property 
was, to make an application of it to a third 
person, that would not give that third per- 
son a right of action against the holder of 
the property, without his assent so to ap- 
ply it, because there was no privity of 
contract between the parties. That has 
no application to the present case, because 
the parties in whose hands the funds ar^ , 
were mutual agents. The assignees have 
no right to the property ; they must either 
apply it according to the directions of the 
letter, or restore it to the remitters. 

[Sir G. Rose. — What is decided here 
does not prejudice the right of the Singa- 
pore house, to reclaim die property. I 
suppose there is no revocation alleged ex- 
cept by operation of law 7] 

None. Bvehanan v. Fhidlay (£) excludes 
every pretension of the assignees, and the 
remittance coming clothed with a special 
trust, prevents them applying the doctrine 
of fVilUamM v. Everiit, In Scott v. Porcher 
(3), it was held, that where the consignee 
had entered into no engagement with the 
party in whose favour the remittance was 
made, the consignor could revoke the man- 
date; but it is otherwise where a letter 
accompanying the remittance gives the 
right. It may be collected from that case, 
that though no legal obligation is created, 

(1) 14 East. 582. 

(«) 9 B. fit C. 738 ; s. c. 7 Uw J. Rep. K.B. 314. 

(3) 3 Mer. 663. 



yet there is an equitable obligation through 
that privity. In Biggi v. Cox (4), it is 
not doubted but that a court of equity 
would interfere. The force of the legal 
principle alone precludes a trust from be- 
ing raised by notice. Here, a merchant 
receives goods and sells them, and makes 
a remittance to an individual, in privity 
both with himself and his principal. That 
precludes Douglas, Anderson, & Co. from 
repudiating the trust imposed upon them. 
The assignees receiving the goods, must 
be bound in the same way as the bankrupt; 
they cannot, therefore, apply them to any 
other purpose. 

Mr, J. Russell and Mr, Bethell, for the 
assignees. — This is a different case from 
that of the Belgian Company. The deci- 
sion of the Court, in that case, was ground- 
ed on an inference of the fact, that the 
money was remitted to Douglas, Anderson, 
& Co., qua agents of the Belgian Company. 

[The Chief Judos. — This letter ex- 
pressly gives the bills as the property of 
the several parties : " I remit these bills, 
which are on account of and belong to the 
several parties."] 

There is a distinction between the cases. 
A remittance of property to a person, with 
directions to apply the proceeds in favour 
of a third party, will not give that third 
party any ground for an action at law, or 
any lien in equity — Scott v. Porcher » In 
Ex parte Heywood{5)y Lord Eldon con- 
ceived the question to be identical with 
the question at law. 

[The Chief Judge. — In Scott v. Porcher 
there was no notice by the remitter to the 
person on whose behalf the remittance was 
made, and there was also a subsequent re- 
vocation by the remitter. If the remittee 
has made himself liable to the party claim- 
ing, the power of revocation is gone. The 
question is, if what has been done amounts 
to an appropriation.] 

[Sir G. Rose. — If it is nothing more 
than an order for payment, it is subject to 
revocation ; if more, it is not.] 

The first difficulty is to understand 
how the question is to be raised upon the 
petition, for it is a question between the 
Singapore house and the petitioners, and 
primd facie the assignees have no interest. 



(4)4 

(5>t 



B. Ac e. 49t. 
Rote, 355. 
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[Tli6 Chibf Jniws. — Yon claim the 
mooej in respect of a debt dne to you 
from the Singapore honae.l 

If it is the property of the Singapore 
house, the assignees claim it, in conse- 
quence of a large balance due to the bank- 
rupt from them. It is difficult to see how 
the jurisdiction in bankruptcy arises upon 
this question. Douglas, Mackenzie, & Co. 
are not bound by it. They may say, " We 
intended to remit property to our agents, but 
before the remittance arrived, their autho- 
rity was at an end by the bankruptcy ; the 
assignees were never our agents, and we 
will make them answerable in an action." 

[Sir J. Cross. — You are merely stake- 
holders, and the party can give you an in- 
demnity. The remitters have no interest, 
except to insist that that should be done, 
which they have agreed should be done.] 

As to the construction of the letter. 
" The above bills are on account of, and 
belong to the following parties." If they 
belong to them, could they bring an action 
of trover for them ? Suppose Douglas, 
Anderson, & Co. were solvent, Douglas, 
Mackenzie, & Co., being their debtors, 
have remitted bills to them, to pay the 
proceeds to a third party ; they refuse to 
hand them over, and put them to try their 
right. They could not recover upon that 
letter. The letter was not sent direct to 
the petitioners, but was inclosed to their 
correspondents, to be forwarded to them 
after perusal, and Douglas, Anderson, & Co. 
had the option of forwarding the letters 
or not. There is no trust in equity, for 
the law, both at common law and equity, 
is governed precisely upon the same prin- 
ciples. 

[The Chief Judob. — If there is an ex- 
press appropriation by the remitter, equity 
attaches a trust, but it is not so in law, 
except the remittee has rendered himself 
liable.] 

There is no case where equity raises a 
trust upon circumstances, amounting to 
appropriation, where the law would not 
raise an action of assumpsit. This is de- 
ducible from ScoU v. Porcker; Sir William 
Grant says in the judgment, " This case is 
stripped of almost every circumstance that 
has ever been relied on, as constituting an 
irrevocable appropriation. H. & Co., who 
made the consignment, never informed P. 



& Co. that any remittaiice was made or 
intended to be made, on account of the 
debt dne to the latter. The consignees, 
who were mere fitctors for the cons^ors, 
had no directicms to apply the produce of 
the consignment in pajrroent of any spectfiis 
debt, or in taking up any particular bill of 
exchange. The only order they received 
was, that when the sale should be effected, 
they should pay over the proceeds to Por- 
cher & Co. They informed their princi- 
pals that tliey would act in conformity to 
the directions received ;" [that circumstance 
does not exist in the present case ;] " but 
they had no communication whatever with 
P. & Co. upon the subject* This amounts 
to no more than a mandate from a principal 
to his agent, which can give no right or 
interest to a third person, on the subject of 
the mandate. It may be revoked at any 
time before it is executed, or at least be- 
fore any engagement is entered into with 
a third person, to execute it for his benefit. 
And it will be revoked by any disposition 
of the property, inconsistent with die exe- 
cution of it." Even if Douglas, Anderson, 
& Co. had sent to say that they would act 
according to the directions, that would not 
do. According to the principle laid down 
in Willianu v. Everitiy there must be a 
positive contract. If a bill in equity were 
filed against Douglas, Anderson, & Co., 
there would be no jurisdiction, in confor- 
mity with the decisions, to make the order 
asked for. 

[The Chibf Jcoob. — There was a letter 
to Cotterill & Co., stating that the money 
was received for their benefit. The Mas- 
ter of the Rolls, in Scott v. Porcker, lays 
great stress upon that circumstance, of 
want of notice. Would it be competent 
to Douglas, Mackenzie, 8i Co. to revoke 
the order after the letters were sent to the 
parties ? The letter stated a full remittance, 
and therefore it was necessary that Douglas, 
Anderson, & Co. should approve of it be- 
fore it was sent, as they would have to 
make up the deficiency.] 

The Chibf Judoe. — The claim advanced 
by the petitioners is upon the letter of the 
3 1st of December 1 8d6, by which Douglas, 
Mackenzie, & Co., remitted to Douglas, 
Anderson, & Co., certain bills of exchange, 
amounting together to 5,284/. 8<. 4d The 



Digitized by 



Google 



COURT OF BANKRUPTCY: 1S37. 



petitioners say, that tliey are entitled to 
their proportion of the remittance, by vir- 
tue of that letter, which was written abroad, 
but did not arrive in -this country till after 
the bankruptcy of Douglas, Anderson, & 
Co., whose assignees received the bills, 
and have realised the proceeds of part; and 
the question is, whether they are entitled 
to retain the proceeds, inasmuch as Dou- 
glas, Mackenaie, & Co., at the time of the 
bankruptcy, were indebted to Douglas, 
Anderson, 8c Co., or whether the proceeds 
are so appropriated as to belong to the 
persons for whose benefit they were con- 
signed in 18d6. None of the cases cited 
adversely aeem to touch this case, for in 
all they were consignments of goods to be 
sold, or bills to be realized, with mere di- 
rections, when so sold or realized, to pay 
debts or hand over the proceeds to parti- 
cular individuals. In some of the cases 
there was notice to the party for whose 
benefit the remittance was made, and in 
some no notice ; but in all the cases the 
remittances were general, to realize and 
afterwards to pay certain individuals. In 
these cases, it was decided that the party 
for whose benefit the consignment was 
made had no lien, because, when the claim 
was made, the order had been either re- 
voked by the party making the remit- 
tance, or it was a mere mandate, which 
continued revocable. The question there- 
fore here is, whether this was a mandate 
revocable or irrevocable. There is no evi- 
dence that it was revocable, nor does it 
appear to be so ; for it was not a remit- 
tance directing them to realize and pay ; 
but it goes further, to remit bills as the 
property of individuals named in the letter, 
the three first bills to the Belgian com- 
pany amounting to 769^. These bills were 
specially indorsed to the bankrupts for 
security, but still could be appropriated 
only to the Belgian company, 'i'he other 
bills, amounting to a large sum, which does 
not tally precisely with the claims, are re- 
mitted generally, as belonging to a whole 
class of creditors ; not remitted to the 
agent directing him to pay, but as the letter 
says, "are belonging to, and on account of," 
and to be divided among the difierent per- 
sons named ; but inasmuch as the amount 
of the debts of these parties was greater 
than the amount of the bills, the consignor 



draws the attention of the London house 
to that fact, and points out reasons why 
they should pay the full amount. I'he 
effect of the letter is this : the bills sent 
belong to the individuals named ; the pro- 
ceeds of the bills are to be divided among 
them, and there is a request to the con- 
signee to pay the residue, and letters are 
inclosed to the creditors, to be afterwards 
sent to them; so that there is not only a 
specific appropriation, but letters directed 
to the parties informing them of it. It 
strikes me, that the case is distinguished 
from all those cited adversely, by the cir- 
cumstance of the specific assignment of 
the bills in question to the parties, three 
to an individual, and the others to a class 
of creditors ; that these bills in the hands 
of Douglas, Anderson, & Co., belong to 
the individuals to whom they were appro- 
priated, after the letter was sent to those 
individuals. And as to the next point, it 
does not appear that there was any revo- 
cation of the authority. If there is any 
claim on the part of the remitters, the 
question is left open, but this has nothing 
to do with the Singapore house, for we 
only decide that the assignees have no right 
to retain them, and that when the bills are 
thus remitted to them, they cannot apply 
them to other purposes. Here the bank- 
ruptcy intervenes, and the assignees having 
the bills, the proceeds belong to the party 
to whom they were stated to belong by the 
remitters. I think the order should go for 
the payment to the petitioners of that pro- 
portion of the money in the hands of the 
assignees, to which they are entitled, in the 
same, way as in the Belgian case. 

Sir J. Cross. — The question in dispute 
is, whether the assignees should retam a 
fund come to their hands since the bank- 
ruptcy, to be paid over to certain indivi- 
duals. The assignees received the sum of 
7 34/. to be paid to the petitioners. This 
is not denied ; but they raise a difficulty, 
in order to do that indirectly which they 
cannot do directly. It is urged, that they 
have a claim against the remitters to the 
whole amount. The real question is, whe- 
ther this money is part of the bankrupt's 
estate. The assignees say, that if not, 
they have a right to retain it, because the 
remitters had a right tp revoke their dispo- 
sition of it ; that is no right of the assig- 
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nees. We are here upon the question of 
the; distribution of the bankrupt's estate : 
what is no part of that, we are bound to 
give to the real owners. Mr. Bethell has 
raised an ingenious argument upon the 
case of Williams'v. Everiti, that the general 
principle is, that where a court of law will 
not interfere by considering an implied 
contract, a court of equity will hold that 
there is no trust ; the consequence of which 
would be, that there would be no relief 
against a trustee having money of the cej-> 
tut que trust in his hands. There is no* 
thing in the case of WilliamM v. Everittf 
which was a case at law, to prevent the 
Court here deciding the present question 
between the assignees and the petitioners. 
1 am of opinion, that the petitioners are 
entitled to obtain from the assignees their 
proportion of the remittance come to their 
hands since the bankruptcy. 

SiE G. Rose. — I was not present when 
judgment was pronounced in the case of 
the Belgian company ; but it struck me, on 
reading the petition, that the Court never 
had a clearer case, as there stated, to justify 
them in taking the property out of the 
hands of the assignees, and it occurred to 
me, had I seen the affidavits, to have inti-^ 
mated to the Court, that the order should 
have been a general order, as to all the 
parties interested, and that is the general 
practice. It is said, that the former case 
is under appeal; but till I hear a different 
result, I shall say, that there never was a 
case which more fully justified the doc- 
trine of appropriation. It is said, the bills 
were specially indorsed to the bankrupts, 
and no doubt but by that all the legal 
property and controul is passed to the 
bankrupts, and from them to the assig- 
nees ; yet we are not now to be told that 
though the property so passes to the bank- 
rupts, this Court will not, upon petition, 
give relief; or that the mere fact of bank- 
ruptcy so determined the agency, that the 
Court now cannot act upon the property. 
There is a legal title in the bankrupts by 
the fact of the special indorsement, and 
the Court will always make the agency of 
the bankrupt a continuing agency. When 
the payments were forwarded for the goods 
consigned, the bankrupts were agents of 
Cotterill & Co., a) agents for the Singapore 



house, but bankruptcy intervenii^, the 
assignees get the bills, and say, they have 
a right to apply them to the general estate. 
Without going further, if it stood upon 
the habit of dealing, the mere habit alone 
would make the bankrupts agents for the 
shippers. If it is to be taken upon the 
letter accompanying the bills, " These bills 
are belonging to or on account of the fol- 
lowing parties," and the letters of the re- 
mittees^ ** vfhich, after perusal, we will 
thank you to forward," is not the Court 
bound to act, notwithstanding the jurisdic- 
tion may not attach ; the question being, 
whether against the remitters there has not 
been an absolute appropriation, that is, 
whether the property has not irrevocably 
gone out of their hands? It is an admission 
on their part, that the remittee is a creditor 
to the full amount ; and there is no possi- 
bility of the remitters recalling the fund, il 
being out of their hands, as so much money. 
The question is within the jurisdiction, by 
the right of the creditors to prove against 
the estate, the 734^. ; and so the question 
is, between the assignees and the party 
claiming the benefit of the appropriation, 
a mere question of administration, how far 
the estate is to be relieved from proof. If 
the party, not coming within the jurisdic- 
tion, considers that the order of the Court 
has given to a third person funds to-which 
he has no right, that party's right is no way 
concluded, for the Court only takes out of 
the hands of the assignees to give to a par- 
ticular creditor. I am of opinion, that this 
is a distinct specific appropriation of bills 
come into the hands of the assignees, and 
to be applied by them to the trusts men- 
tioned, that is, in favour of the petitioners. 
A special order, as to this fund, with li- 
berty to the parties to make it a general 
order ; as to the others, tn connmile catUf 
if they think fit. 



1837. 
Nov. 18. 



} 



In re broome. 



Commissioner, Removal o/—SoUcitor. 

Where a solicitor has acted as a eommis' 
sioner under afra, the Court will not^ at his 
own request, remove him from that (^e, in 
order that he may act as solicitor under the 
commission. 
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. A solicitor bad been named a comniis- 
sioner in a country fiat, and had acted as 
sach in the adjudication and in the choice 
of assignees. 

Mr* Swanston now applied, on behalf of 
the solicitor, that the Court would relieve 
him of his office of commissioner, as the 
creditors were desirous that he should act 
as solicitor to the commission; submitting 
that, as the commission was directed to 
seven gentlemen, it could cause no inter- 
ruption to the business of the fiat. 

The Chief Judge. — He should not have 
accepted two incompatible offices. He 
chose to have his name upon the list as a 
candidate: this commission was directed 
to him, and he has acted under it. You 
cannot now call upon the Court to abro- 
gate his appointment. It would be dan- 
gerous to establish such a precedent. 

Sir J. Cross. — There is no authority in 
the Court to dispense with the performance 
of a commissioner's duties when he has 
once commenced them. 

Sir G. Rose concurred. 



1837 ) 
June 9 \ ^^ parte good re Atkinson. 

Principal and Agent — Forfeiture — Com- 
pensation — Freight, 

A merchant had consigned goods to afac^ 
tor, in Denmark, and the goods were confab 
cated. Compensation mas afterwards made 
by the EngUsh government: — Held, that 
the fa/ctoT was entitled to be paid out of it 
for the freight. 

In 1807, Atkinson, the bankrupt, con- 
signed a cargo from England, in a neutral 
ship, Fortuna, to Good & Son, English 
subjects residing at Elsinore, Denmark. 
Before the ship arrived war was suddenly 
declared by England, and in consequence 
thereof, Good & Son refused to receive 
the consignment. The captain, anxious 
to receive the freight money, summoned 
Good & Son before the Sea Court of Co- 
penhagen, to compel them to receive the 
consignment and pay the freight, and that 
Coort made the following order : " The 
summoned John Good must, before three 



settings of the Sun, after this sentence is 
legally made known to him, and under the 
penalty of diirty rix dollars to the poor 
funds, for every day it is not complied 
with, point out a convenient place of dis- 
charge for the plaintiff's vessel ; and when 
the vessel has got to the place of discharg- 
ing, witliout delay receive her cargo, and 
after that is discharged, to pay the height, 
and that money amounting to £60 guineas 
of British money, as well as 4 guineas daily 
from the 10th of this month, until the day 
the place of discharge is fixed upon ; and 
further, from the day on which the plaintifF 
reported his being ready to discharge, the 
demurrage." 

Good & Son accordingly received the 
cargo, and paid the freight, &c., but as 
soon as the goods were landed from the 
neutral vessel^ they were confiscated by the 
Danish government. During the war, all 
intercourse was forbidden to British sub-> 
jects residing in Denmark, who were 
bound by an oath, and under penalty of 
confiscation of property, not to communi- 
cate with England. In 1810, Atkinson 
became a bankrupt, and peace was de- 
clared in 1814. Good & Son were de- 
sirous of being repaid what they had 
advanced for freight, &c., but, as claims 
had been made upon the British govern- 
ment for compensation, it was agreed that 
the demand of Good & Son should stand 
over, and form a lien upon the amount 
of compensation to be made. In 1834, 
the sum of 3,769/. was awarded to Patrick 
Johnson, the official assignee to the estate 
of Atkinson. The other assignees had 
died, as well as Good and Son ; and the 
personal respresentative petitioned for the 
sum of 502/., the freight and demurrage 
money, the petition praying that Good 
& Son might be declared entitled to a lien 
on the amount awarded as such indemnifi- 
cation for the sum of 502/. 

On the petition coming on to be heard, 
the Court inquired whether the petitioner 
would submit to any order the Court might 
make. 

Mr, Bethelly for the petitioner, consent- 
ed. — The question is very simple, Atkin- 
son's assignee having received the 3,769/. 
compensation money for the cargo, do not 
the same equities attach on it in his hands, 
as if Good &. Son had actually received 
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the cargo? The money decreed by the 
Privy Council is in lieu of the property 
on which Good & Son had a lien. But 
supposing the lien does not extend to this 
fund, still Good is entitled to it, as the 
necessary legal consequence of the order 
'in council. The acts of the King's ene- 
mies do not affect the rights of the King's 
subjects, so that if a vessel is captured, 
and the master turned out of her, still, if 
she is re-captured, the captain's lien for 
freight remains — Ex parte Cheeseman {\). 
The other side will possibly cite Campbell 
V. Mullett(St\ but in that case, an alien 
was in partnership with two Americans, 
and the partnership property was confis- 
cated. Compensation was awarded by 
commissioners to the Americans, and the 
alien was excluded from all claim on the 
fund for his share ; and the partnership 
creditors were held to have no claim as 
against the separate creditors of the Ame- 
ricans. The respondents may also rely 
upon what the Master of the Rolls said in 
that case, and contend that this compensa- 
tion money was a mere donation ; but that 
case is not a precedent here, for the alien 
partner was expressly excluded from any 
share by the order of the commissioners. 
In this case, the bankrupt having been ille- 
gally deprived of his rights, the petitioner's 
claim for freight, &c. still remains, and 
revives with the grant of indemnity from 
our government; he has suffered loss, then 
why is he not entitled to a share of the re- 
lief awarded ? What is meant by a lien ? 

[Sir G. Rose. — A right to possess or 
retain.] 

Yes, and it may be carried further — a 
right to be paid or satisfied out of a specific 
fund. Compensation money has always been 
considered as standing in the same charac- 
ter as the original. Now Atkinson gets 
back from the British government, com- 
pensation for the goods wrongfully taken 
by the Danish government, and the peti- 
tioner has a right to follow the money 
into the hands of Atkinson*s assignee. 

Mr, Swanston^ for the official assignee. 
— There is nothing in common between 
the compensation money and the cargo 
upon which the petitioner claims a lien. 
The money is a newly- created fund by the 
(1) 2 Eden, 181. 

{%) «SWBDtt.55l. 



policy of the English government, and 
comes to him, not by his original proprie- 
tory right, but by a right newly conceded. 
No one denies the right or jurisdiction of 
the Court in Denmark to confiscate, and 
that sentence has never been reversed. All 
that the case of Ex parte Cheeseman esta- 
blishes is, that a re-capture places things 
in statu quo. This is not a re-capture, and 
at the time of the bankruptcy, the bank- 
rupt had no right upon which the claim 
or lien of the petitioner could attach. 

Mr, BetheU^ in reply, was stopped by 
the Court. 

The Chief Jcdob. — The Court is of 
opinion, that the petitioner is entitled to 
what he asks for. The fund in question 
was not awarded as compensation damages ; 
if so, it would have been difficult for Good 
to have established any right of lien ; but 
at the time the compensation was awarded. 
Good had paid as consignee, by the direc- 
tion of Atkinson, ascertain sum for freight. 
The cargo was seized by the Danish go- 
vernment after that payment, and this as 
well as other losses were incurred by British 
subjects. Our government, having thought 
it just to indemnify its subjects from the 
consequences of a sudden declaration of 
war, have placed the owners in precisely 
the same situation as if the cargo had never 
been seized ; and the compensation money, 
representing the property seized, is subject 
to all the claims and interests of British 
subjects, which would have been available 
against the goods. 

Sir J. Cross. — The cargo was consign- 
ed to Good, and received by him as factor; 
he pays the freight and other charges, and 
is in possession of the cargo at the time it 
is seized — he is a British subject, and has 
suffered a loss. What right can the assig- 
nees of Atkinson have to retain Good's 
share of the compensation money ? 

Sir G. Rose. — This claim cannot be 
sustained on the ground of lien. The juris- 
diction of this Court over the assignees 
was in the nature of trying an action for 
money had and received to the use of the 
petitioner ; if there were any doubt, it should 
weigh in favour of the petitioner ; but I do 
not think a doubt exists. 

Costs out of the estate. 



Digitized by 



Google 



COURT OF BANKRUPTCY: 1837. 



1887. > « 
ig. o\ c Ex parte ward re ward. 

Supersedeas — Practice — Old Commission. 

The Court will not supersede an old com- 
mission on a mere affidavit that 20s, m 
the pound has been paid, although the com- 
missionerst assignees, and other parties, are 
dead ; but the Court will impound the pro- 
ceedings. 

A commission issued against Ward in 
181 1, under which he was declared bank- 
rupt. In 1813, a dividend of iiOs. in the 
pound was paid to all the creditors who 
had proved, but the bankrupt had neglect- 
ed to obtain his certificate, or a superse- 
deas of the commission. Since the pay- 
ment of the dividend, the bankrupt had 
purchased an estate, and had lately con- 
tracted for the sale of it. Objections to 
the title were raised by the purchaser, on 
the ground, that Ward was an uncertificated 
bankrupt. The assignees, the commission- 
ers, and most of the creditors were dead. 

Afr, Swanston applied for a supersedeas 
of the commission. 

The Court inquired who had been 
served. 

Mr. Swanston, — There is nobody to 
serve. It would be most expensive to have 
procured the signature of the creditors who 
are alive, and of the representatives of all 
those who are dead. 

[The Chief Judge. — You might have a 
renewed commission.] 

There are no creditors. In Twogood v. 
Neave(\), Lord Eldon held, that he could 
not grant a renewed commission, where 
all the creditors had been paid in full. As 
there has been a valid commission, that 
will give the Court jurisdiction to super- 
sede. 

Per Curiam. — We have jurisdiction, if 
we could see. our way to exercise it safely. 
How can we supersede a commission issued 
in 1811, upon the petition of the bankrupt 
in 1 837, alleging, that all the creditors were 
paid 20s. in the pound? What proof is 
there that creditors entitled to interest have 
been paid their interest ? It would be to 
annul everything that has been done by 

(1) Buck. 65. 
New Series, VII.— Bamkil 



the assignees under the commission. That 
the intended purchaser is not satisfied with 
the title, gives good reason that we should 
not grant this application. 

Application refused, 

Nov. 25. — Mr. Swanston again applied, 
that the Court would either supersede or 
in analogy to the proceedings in the Mas- 
ter's office, and with the practice of the 
Court of Chancery distributing assets, 
would direct an inquiry to ascertain whe- 
ther there were any creditors. 

The Chief Judge. — If it were establish- 
ed, that every bankrupt who had paid 20s. 
in the pound is entitled to a supersedeas, 
then it would be right for the Court to in- 
terfere, in order to ascertain that fact by a 
reference. But the inquiry asked would 
not advance you. The fact of 20s. being 
paid, is a good ground for the creditors 
assenting, or having their debts expunged. 
But it is always a question of indemnity 
to the assignees in superseding ; and their 
personal representatives are not served. It 
would subject them to be called on to ac- 
count for everything they have done under 
the commission, by reason of our taking 
out of the way that which justified their 
acu. There is no safe ground why the 
Court should set up such a precedent. 

Sir J. Cross. — The question is new and 
peculiar. There are two things for consid- 
eration, whether, under the circumstances, 
there is not reasonable evidence of the 
consent of the creditors; next, whether, 
under the circumstances, and after the 
lapse of time, there is not sufficient evi- 
dence of the signification of the commis- 
sioners. The impression on my mind is, 
that there is. 

Sir G. Rose. — We can do nothing more 
for you than to impound the proceedings. 

The Court made no order. 

Mr, Swanston then intimated that he 
should apply to the Lord Chancellor. 

The Chief Judge.— It is no question of 
appeal. But if the Lord Chancellor think 
there is sufficient evidence for him to ire- 
move the commission out of the way, he 
will do it. 
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18d7 1 
N 28 I ^' parte MAOBB re slack. 

SuperMedeas — Misdescripton. 

Where a bankrupt carried on his trade as 
a paper-manufacturer at one place^ but had 
a warehouse where he transacted business at 
another^ it was held not a misdescription to 
describe him as of the former place. 

A fiat issued on the drd of October 1 837, 
against the bankrupt, and he was therein 
described as " Robert Slack, of Hefield, 
paper-manufacturer." It was alleged, that 
the right name of the place where the 
bankrupt manufactured his paper and also 
resided was "Heyfield;" and that there 
was also a defective description, inasmuch 
88 the bankrupt carried on the principal 
part of his trade at Sheffield, where he had 
a large warehouse, and where he was most 
generally known as a trader. 

The petition prayed that the fiat might 
be annulled, and that a new one might issue 
at the instance of the present petitioner. 

Mr, Swanstont for the petition; — ^The 
name of the bankrupt's residence is wrongly 
spelt, and his principal place of trade omit- 
ted. 

[Sir G. Rosb. — Have you evidence thi^t 
any inconvenience has resulted from not 
appending the further description ?] 

A case of misdescription is enough with- 
out that, 

[The Chief Judge. — This is not the case 
of parties coming to the office at the same 
time, one with the addition, and the other 
without it,] 

The place of his manufacture is not the 
place of his trade. As well might the la- 
boratory of a chemist be called the place 
of his trade. Sheffield was the place of his 
general business for buying and selling. 

[The Chief Judge. — Have you any case 
where such a misdescription has been held 
sufficient ground for a supersedeas ?] 

In Ex parte Parry (1), the bankrupt was 
described as of Sutton, Surrey. It appear- 
ed from the evidence, that he had for some 
years resided and traded at Bath, and had 
only quitted it a few months previous to 
the issuing of the commission. The Vice 
Chancellor considered the omission of all 

(1) f Glyn & Jam. St5. 



reference to Bath, where chiefly the bank- 
rupt was known as a trader, and where 
the body of creditors might naturally be 
presumed to reside, was as much calculated 
to mislead as if he were described of a 
place where he had in reality never been. 
In the present case, the place where Slack 
carried on his trade is omitted altogether. 

The Chief Judge. — I never heard an 
application with so little foundation. The 
fiat issued against a paper-manufacturer, 
at He field, and the first objection raised 
is, that the place of the manufacture was 
Heyfield, and the petition does not allege 
that it is not idem sonans ; and, besides, 
there is no motive for misdescription. 
Next, as to the defective description. It 
is said, that the place where the paper was 
manufactured was not the' place of his 
trade. But that was the place of his trade ; 
because, there, he purchased all his goods, 
and made them up, which the act declares 
a trading. It is not necessary that the 
bankrupt should be described as of every 
place where he has a warehouse. The 
question is, then, whether there has been 
any omission tending to deceive. The case 
cited was of that description, because the 
only place where the bankrupt was known 
as a trader had been omitted. 

Sir J. Cross and Sir G. Rose concurred. 
Petition dismissed^ with costs. 



Nov. 10, 1837. 1 Ex parte bolton re 
Jan. 15, 18, 1838./ bbntlby. 

Bill of Exchange ^Undertaking to ac- 
cept — Pro<f. 

At agent of B. ^ Co^, is sent abroad to 
purchase goods ; andj for that purpose^ is 
authorized to draw bills upon B. ^ Co*f and 
by sale or negotiation of the same^ to raise 
money for the payment ofthegoods, B, ^ Co. 
undertaking to the agent to honour such Inlls 
when presented in Liverpool, A biU, drawn 
by the agent accordingly^ is discounted by 
C, and by C. indorsed to another^ and by 
him to the petitioner, all parties having no^ 
tice, at the time of taking the bill, of such 
authority and undertaking on the part qfB. 

Co. Before the biU arrived at Liverpool, 
^ Co. had become bankrupt. Issue 
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granted^ whether^ according to the custom of 
merchants, these circumstances amounted to 
an acceptance of the bill when drawn hy B. 
^ Co. The issue was decUned, and the 
petition dismissed with costs. The assignees^ 
under the circumstanceSf ordered to retain 
the dinidends on the amount of the biU, to 
enable the parties in America to tender an* 
other proof* 

J. Bentley, as agent of the firm- of Bent- 
ley & Co. trading in Liverpool, was sent 
out to America for the purpose of purchas- 
ing goods, and the firm, not having the 
command of ready money, authorized him 
to draw upon them bills of exchange, and 
to sell or otherwise dispose of the same, 
and apply the proceeds in the purchase of 
goods, and undertook to J. Bentley to ac- 
cept or honour the same when they arrived 
in Liverpool. The bill which was the 
subject of the present petition, was drawn 
by I. Bentley upon the bankrupts, and was 
as follows : — 

" New Orleans, 
"18th of February 1857. 
** Messrs. Bentley & Co. 

" Sixty days after sight, pay to R. Red- 
mond or order, SfiOOl. 

"J. BenUey." 

It was discounted by Redmond upon 
the representation of J. Bentley, of the 
authority and undertaking on the part of 
Bentley & Co. ; but before it reached Liver- 
pool, Bentley & Co. had become bankrupt. 
The proceeds of the bill had been applied 
by the agent in the purchase of cotton, 
which, on its arrival in Liverpool, was re- 
ceived by the assignees, and sold for the 
bene^t of the creditors. The bill was in- 
dorsed by Redmond to another person, 
with notice, and by him indorsed to the 
petitioners, also with notice. The affidavit 
of J. Bentley, deposed to the agency, the 
authority to draw, and the undertaking to 
accept, and that when he negotiated the 
bill, he pledged the credit of the bankrupts. 
The petitioners also deposed, that in taking 
the bill, they gave credit to the firm of 
Bentley & Co. The petitioners prayed to 
be allowed to prove the amount of the bill, 
which the commissioner had refused. 

Mr. Swanston and Mr. Booth, for the 
petitioners. — This bill was drawn by the 
agent of bankrupts, who were under an 



engagement to accept bills so drawn, and 
the proceeds are in the hands of the assig- 
nees. Before the bankrupts, however, 
could accept it, the English disability of 
bankruptcy intervened. 

[The Chief Judge. — Your right is solely 
upon a bill to which the bankrupts are no 
parties.] 

[Sir John Cross. — But you ground your 
right upon the previous promise to accept.] 

A legal undertaking to accept, is equi- 
valent to acceptance; and the individual 
who holds the bill, would have an equitable 
debt. 

[Sir George Rose. — ^The only question 
raised upon the petition, is the legal right 
to prove upon the bill, and that will follow 
upon the legal right of action. Now, the 
bankrupts were not the drawers of the bill, 
but only promised to accept it.] 

The substance of the transaction was, 
that the credit of the house should be 
pledged. It was competent to J. Bentley, 
as agent, to charge his principals as drawers 
of the bill. 

[Sir John Cross. — The question is, 
whether the promise to accept goea along 
to all the holders of the bill.] 

If a promise to accept is once equivalent 
to acceptance, it must be so always ; and 
here it goes to all the holders, because 
they gave credit on the faith of the under- 
taking. It was certainly not the intention 
of J. Bentley that his individual credit 
should be pledged ; and, if any person had 
recovered against J. Bentley, he might 
have recovered against the firm. 

[The Chiei Judge. — Not on the bill, 
but upon the promise.] 

The first proposition is, that by the act 
of J. Bentley in drawing the bill, his prin- 
cipals, who authorized nim, are bound. If 
not so, yet, according to Jackson v. Hudson 
(1), the undertaking to accept is equiva- 
lent to acceptance. 

[The Chief Judge. — ^There the under- 
taking did not proceed from the original 
maker of the bill. In Johnson v. CMngs 
(2), a promise to pay a non-existing bill, 
was held not to amount to acceptance.] 

[Sir John Cross. — I remember a case 
in this court, where the promise of a lien 
travelled into the hands of a stranger.] 



(1) f Campb.447. 
(f) 1 r - 
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[The CnrEF Judge. — There the goods 
were pledged to the payment of the bill.] 

Johnson V. ColUngs is distinguishable 
from the present case, as there the bill- 
holder was a stranger to the agreement at 
the ^ time he took the bill ; and all the 
Judges concurred upon the point, that an 
indorsee so situated could not recover 
upon the bill. Lord Kenyon, in his judg- 
ment, lamented that anything beyond an 
acceptance in writing was held good. 
Pierson v. Dunlop (3) carried the doctrine 
to the utmost verge of the law. 

[The Chief Judge. — This case goes a 
step further, for this is a promise to honour 
all bills that should be drawn, to any 
amount] 

But, in a particular transaction, on one 
side there is the doubt of Lord Kenyon, 
on the other, the authority of Lord Mans- 
field, and also of Mr. J. Le Blanc. The 
right on proof need not be strictly legal, 
but equitable ; and the petitioners are pur- 
chasers for valuable consideration. 

[Sir George Rose. — As it stands upon 
the bill, the question both at law and equity 
is exactly the same. There may, indeed, 
be a proof independent of the bill.] 

There was an agp-eement between the 
parties for valuable consideration, on which 
Redmond must have obtained redress. 

[The Chief Judge. — By what process?] 

By bill in equity. The agent of the bank- 
rupts purchases certain goods, and obtains 
money from Redmond upon the credit of 
the bill. 

[Sir George Rose. — No such case is 
raised upon the petition. It is a distinct 
thing to say, you have an equity against 
the particular goods, and an equity against 
the general estate. The questions are, 
whether from the representations of the 
mode in which the bill came into your 
hands, it can be considered as an accept- 
ance; next, whether you are not confined 
to the strict case upon the bill ; and lastly, 
whether you have any equitable right. 
You have shaped your case as upon the 
acceptance of the bankrupts, and you are 
here upon the rejection of your proof upon 
the bill ; and the question is, whether the 
words, *' that his principals would honour 
^he bills," amounted to an acceptance.] 

(3) Cowp. 571, 



[The Chief Judge. — In the case of in- 
land bills, there is a right of action if a 
person undertakes to accept ; but not upon 
the bill. You must get at the fact, that 
the bill was virtually accepted before the 
bankruptcy. The facts of this case carry 
the question much further than the cases 
cited, for in them the amount and the bill 
were particularized. You have no autho- 
rity to say, that it is an acceptance within 
the custom of merchants, though the au- 
thority given by the bankrupts might have 
induced other persons to take it. That is 
a question of fact, and must be left to a 
jury.] 

[Sir George Rose. — You may try that 
question, by bringing an action against the 
bankrupts, the assignees defending it.] 

[The Chief Judge. — You may have an 
issue, whether, before the bankruptcy, 
Bentley & Co. had accepted this bill ac- 
cording to the custom of merchants.] 

Whether an acceptance or not, the peti- 
tioners have a right of proof. Consider 
Redmond as the petitioner. Bentley, the 
agent, received Redmond's money, which 
he remitted in the form of goods to Bentley 
& Co. Bentley & Co. are now in a state 
of insolvency; Redmond may follow into 
their hands, that money which is the fruit 
of their fraud and breach of engagement. 

[Sir John Cross. — Was there ever an 
instance where a man having parted with 
money could follow it ? A principal may 
follow money when the agent loses it, but 
can he in the case of a bill of exchange?] 

It is the constant practice in courts of 
equity. 

[The Chief Judge. — Suppose Redmond 
lent money to Bentley & Co., then he is a 
creditor to that amount ; but how can he 
transfer that debt to Bolton, the peti- 
tioner?] 

The agent obtains money from Redmond, 
upon the representation that Bentley & Co. 
would accept the bill drawn ; therefore, it 
is a fraud. 

[The Chief Judge. — If you could follow 
goods, that does not give you a right of 
proof upon the bill. It is not possible for 
Redmond to assign his debt to Bolton, ex- 
cept by the custom of merchants.] 

If there is shewn a transfer of Redmond's 
right, that is sufficient in a court of equity; 
for all that is necessary to be established in 
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a oourt of equity, is an agreement hcndfide, 
and for good consideration, and no law 
against it. 

[Sir G. Rose. — The question whether 
any goods in the hands of the assignees 
are pledged to the payment of this money, 
does not arise upon the petition ; nor will 
it be affected by the judgment upon this 
petition.] 

[The Chief Judge. — The question to be 
decided is, whether the circumstance of an 
authority to draw and an undertaking to ac- 
cept, and a person taking it upon the faith 
of that authority, would amount to an ac- 
ceptance, so as to pass to all the holders of 
the bill. In the case of Johnson v. CoUings, 
there are only the conflicting opinions of 
Lord Kenyon and Le Blanc, J., but no de- 
cision.] 

Mason v. Hunt (4) was a case of bills, 
not drawn to an unlimited amount. 

[The Chiep Judge. — No question was 
decided there ; for as the agreement was 
worded, it would have been an acceptance 
if the conditions had been performed: an 
agreement may amount to an acceptance.] 

As the bill was drawn by Bentley & Co. 
through their servant, it must be considered 
as their bill. 

Mr, Sturgeon and Mr, Ayrton, for the 
assignees, were not called upon by the 
Court. 

The Chief Judge. — The only question 
really worth considering on this petition is, 
whether the authority given by Bentley & 
Co. to their agent in America, to draw 
bills for the purpose of purchasing goods, 
coupled with an undertaking to accept, 
amounted to an acceptance of the bill when 
drawn; provided any person was induced 
upon the faith of that representation to dis- 
count it. Two questions will then arise : 
viz. whether the bankrupts were tlie drawers 
or acceptors of the bill ? because, if they 
were either, then the petitioners by the 
custom of merchants are entitled to prove. 
They were not drawers, because the autho* 
rity was not given to draw in the name of 
Bentley & Co., but to draw upon them ; 
and it is plain, that J. Bentley, the agent, 
understood his authority in that light, from 
his not signing the bill as agent, but sign- 

(4) 1 Doug. 96. 



ing in his own name as drawing upon 
Bentley & Co. Secondly, are the bank- 
rupts acceptors of this bill ? There is no 
case which has carried the point so far as 
to decide that a party is liable upon a bill 
as acceptor, merely in consequence of an 
authority given to draw ; and 1 do not feel 
inclined to carry the law further, espe- 
cially as 1 find, that in Johnson v. Colltngs, 
Lord Kenyon doubted whether, in the case 
of a particular bill, drawn on the express 
undertaking of the party to accept it, given 
before the bill was in existence, such an 
undertaking would amount to an accept- 
ance in law. Without the authority of a 
jury that such is the custom of merchants, 
I would not disturb the decision of the 
commissioner. If, therefore, the parties 
do not choose to take an issue upon that 
fact, the petition must be dismissed ; but 
if the question is to be tried in the form of 
an issue, whether it is an actual acceptance 
within the custom of merchants, I should 
be glad to give an opportunity for that 
purpose. 

Sir J. Cross. — There are three ques- 
tions : First, were the bankrupts the draw- 
ers ? Secondly, were they acceptors in 
law ? Thirdly, have the petitioners a right 
to prove in respect of their equity ? As to 
the first, the bill was drawn by J. Bentley 
in his own name, but by the authority of 
the bankrupts, they undertaking to accept 
it. If an agent buy goods for his prin- 
cipals, though he do not name them, yet 
they are liable. If he borrow money for 
them, an action will lie against principals 
and agent ; therefore, if this were a ques- 
tion of goods sold, or money lent, I should 
be clearly of opinion, that the petitioners 
had a right to establish the proof. But the 
question here is, whether they have a right 
to consider the bankrupts as the drawers, 
though they are not named as such upon 
the bill. No authority has been cited to 
shew, that in any instance the drawer who 
draws in his own name has ever been con- 
sidered as representing his principal. As 
to the second question, it seems to me to be 
a nice point of law ; because the authorities 
esublish this, that a merchant may, by un- 
dertaking to accept an undrawn bill, be 
considered as an acceptor. If there had 
been an express undertaking in this case 
by the bankrupts to the petitioners, I should 
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be of opinion, that under the authority of 
PUlans V. Fan Microp {5\ they must be 
taken as acceptors. But this is a different 
case stiU ; for here is authority to draw. If 
a man gives authority to another to draw 
a bill upon him, he undertakes to the 
drawer that he will duly accept it ; and I 
take this to be a distinct undertaking to J. 
Bentley, that this bill should be accepted. 
But, then, no case has ever decided, that 
where such an undertaking is given to the 
drawer, it will follow the bill as an accept^ 
ance, though the holder may be an utter 
stranger to the undertaking. The case of 
Johnson v. CoUingt leads to the contrary 
conclusion : there, an express undertaking 
by a debtor with his creditor, that if he drew 
a bill upon him at a certain date, he would 
pay it, was held no acceptance. No commu- 
nication was there made to the indorsee at 
the time of taking the bill. Here, the promise 
was not latent, for the agent communicated 
it to the discounter, and he to the present 
holders, the petitioners ; but still there is 
no case establishing that, according to the 
custom of merchants, this amounts to an ac- 
ceptance. If an action at law were brought, 
the allegation must be that the bankrupts, 
according to the custom of merchants, did 
accept; but the question of custom and 
usage is to be decided by the jury. When 
the jury find the cutftom, the Courts consider 
it the law of the land. I consider this a fit 
case on which to take the opinion of a jury. 
As to the third question, it is said, that in 
equity, all the rights upon this debt, which, 
according to the present statement, is. 
owing to the first discounter, belong to the 
petitioners. It is a debt for money lent ; 
yet I cannot see why the petitioners should 
be allowed to establish a proof in respect 
of their equitable right, on account of any 
claim they may have against the discounter ; 
for it may be that the discounter owes so 
much money to the estate. It should be 
put to the jury, whether it was an accept- 
ance at the time it was drawn. The agent 
was authorized to draw upon the bank- 
rupts, and their undertaking was, that they 
would accept in Liverpool, which seemed 
to reserve to them some option, whether 
they would accept upon the arrival of the 
bill, otherwise what would have prevented 

(5) Barr. 16^ 



J. Bentley from writing on the bill, ''Ac* 
cepted by procuration of the bankrupts" X 
Si& G. Rose. — This is a question of 
fact, not very difficult of solution. There 
seems no other result than that arrived at 
by the commissioners. Is there such an ac- 
ceptance as the law will imply, or a virtual 
acceptance ? for the case against the bank- 
rupt's estate must stand upon the bill. 
Where such a question is raised, nothing 
less will satisfy the Court than a direct 
clear authority, otherwise the argument ah 
wconvententi will at once turn the scale; 
because it is out of the range of the ordi- 
nary transactions of agents. The mere 
fact of the drawing does not pledge the 
acceptance of the drawer. When value is 
given for the bill, he does not say, he has 
authority to accept, nor is it so put. All 
that is sUted is some general representa- 
tion, that he took the bill upon the faith 
that it would be honoured — that is, con- 
sistent with ordinary transactions ; but it 
is quite a different thing to say, that it 
amounts to acceptance. Was there autho- 
rity to J. Bentley actually to accept the 
bill when he handed it over? for that 
is the fact we are to find out, and it must 
be so left to a jury ; it must be an accepts 
ance before the bankruptcy or not at alL 
If the agent was so authorized, there would 
be no difficulty. If the parties think, that 
by evidence they can get at such authority, 
they may have an opportunity. 

Jan. 18. — The petition was ordered to 
be dismissed, with costs, unless the peti- 
tioners elected to take an issue within a 
certain time. This they declined, and the 
petition was dismissed accordingly; the 
assignees being ordered to reserve the di- 
vidend on the 3,0001., until the beginning 
of next term, to enable the parties in Ame- 
rica to tender another proof. 



1838. 
Jan. 19. 



j- Ex parte burrell re . 

Equitable Mortgagee — Rents. 

An eqttitable mortgagee, by giving notice 
before the bankruptcy of the mortgagor to 
the tenants, not to pay their rents to the tnort" 
gagor, will not be thereby entitled to the rents 
previous to the order for sale. 
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The petition in this case was heard on 
the 8th of March last, when the petitioner 
was declared equitable mortgagee, and an 
order was made for the sale of the premises, 
and further directions were reserved. The 
sale had since taken place, and the proceeds 
thereof were insufficient to cover the mort- 
gagee's debt. Previous to the bankruptcy, 
there being certain rents due in respect of 
the mortgaged premises to the mortgagor, 
the bankrupt, the mortgagee had given no- 
tice to the tenants not to pay the same to the 
mortgagor, and the rents had remained un- 
paid up to the present time. The case now 
came on, on the further directions. The 
petitioner claimed to be entitled to the 
rents from the date of his notice. The as- 
signees appeared to resist the claim. 

Mr. SwansUm and Mr, Rogertt for the 
petitioner. — The mortgagee having given 
notice to the tenants not to pay their rents 
to the mortgagor, and the rents pot having 
been paid, is the mortgagee or the assig- 
nees entitled to them ? The question will 
be, from what time the rents belong to the 
mortgagee ? 

[Tne Chief Judge. — From the date of 
the declaration that he is equitable mort- 
gagee, and the order for sale.] 

%ut, here, the mortgagee has taken the 
first step to perfect his right by the notice. 

[The Chief Judge. — As between the as- 
signees and the mortgagee, there has been 
no interference by the mortgagee with the 
legal rights of the mortgagor. J 

In Garry v. Sharraii (1), where an in- 
solvent had deposited title-deeds as a se- 
curity, previous to his discharge, and had 
given a verbal authority to the mortgagee 
to receive the rents, it was held, that the 
assignee could not recover from the credi- 
tor the rent he had received, after the in- 
solvent's discharge; for the assignment 
under the Insolvent Act passes to the as- 
signee only, what the insolvent was entitled 
to at law and in equity. 

[Sir G. Rose. — That was a question of 
equitable right to retain money received by 
the mortgagee. Could the tenanto have 
set up that notice as a defence, to a demand 
of rent by the mortgagor ?] 

Where a fund is m medio^ and a question 



who is entitled to it arises, and such a no- 
tice has been given, the petitioner has the 
decision of a court of law in his favour. 

[Sir J. CRoss.-^The fact of the pay- 
ment of the money was the only thing that 
brought the question before the Court.] 

In Sumpter v. Cooper (2), title-deeds 
were deposited as a security, and there 
was afterwards an assignment of the same 
property to the creditor, but not duly re- 
gistered. The debtor became bankrupt, 
and the assignment under the bankruptcy 
was duly registered. An action was brought 
by the assignees against the creditor, for 
the T^nts received since his assignment ; it 
was held, that the instrument was void; 
yet the rents which he had received as 
equitable mortgagee, could not be taken 
out of his hands, by virtue of the bank- 
ruptcy assignment. The petitioner claims 
the same right. The fact of having ** re- 
ceived " the money, is not essential to this 
Court to raise the jurisdiction. The dis- 
tinction in this case is, that the property 
remains in medio, because of the notice. It 
is a question between two equities, and the 
mortgagee has obtained a prior right by 
the effect o£ his notice. 

Mr. Sninhume, for the assignees. 

The Chief Judge. — ^The former cases 
have settled that the right of ajQ equitably 
mortgagee to the rents of the estate, com- 
mences only from the date of the order of 
sale. It does not appear to me, that notice 
makes any difference. It is much better 
to abide by that rule, that all equitable 
mortgagees may understand their situation* 
than to make nice distinctions. A legal 
mortgagee gives notice to the tenants, be- 
cause it is the only way in which he cat) 
take possession ; but an equitable mortgagee 
has no right of action against the tenants, 
and if the mortgagor were to bring an ac- 
tion against the tenants, they could not set 
up the notice as a defence. I am, there- 
fore, of opinion, that the right accrues only 
from the date of the order of sale, and that 
' the alleged notice makes no difference. 
Sir J. Cross. — The established rule is 
no hardship upon an equitable mortgagee, 
because he has the power of immediately 
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coming to this Court, and getting his order, 
and is then entitled to the accruing rents 
after that day. Besides* it is not inconsis- 
tent with general principles, that a party 
asking extraordinary relief, should be put 
under the terms of taking no rents till the 
date of the order. If notice were to have 
the effect of an order, a party might lie by 
as long as he pleased. Therefore, I think, 
the established rule reasonable. 

Sir G. Rose. — If an equitable mortgagee 
giving notice were so entitled to the rents, 
it would make his a preferable title to that 
of a legal mortgagee. In a bill filed in 
Chancery, the Court will not give you a 
receiver till the answer admits the equit- 
able title ; and the Court follows the same 
practice here, if the Court gives you a 
receiver, when the assignees put in their 
answer. It is the right and the regular 
practice. 

The common order : all costs out of 
proceeds of the sale. 



1838 
Jan. 20, 



.} 



Ex parte thorpe re tees- 
dale. 



Equitable Mortgage — Costs. 

Where there is an equitable mortgage^ with 
a memorandum as to part of the property, 
and none as to the other, the costs will be 
apportioned. 

Order made for sale of the mortgaged 
premises, but declaration that petitioner was 
equitable mortgagee, postponed until the com- 
missioner had certified the date of the deposit : 
— Held, that the petitioner was entitled, not* 
withstanding, to the rents, from the order of 
sale. After that order, the assignees are in 
the nature of a receiver. 

The petitioner, in this case, as equitable 
mortgagee, had obtained an order of sale. 
As to one portion of the property, there 
was a memorandum accompanying the de- 
posit, but not so as to another. The case 
now came on first as to the costs. 

Mr, Swanston and Mr. Abrahams, for the 
petitioner, asked that he might be allowed 
his costs, as to the property included in the 
memorandum. 

Mr. Walker, for the assignees. — It was 



held otherwise in Ex parte Robinson (1), 
which was a case similar to the present. 
There, the equitable mortgagee had to pay 
all costs. 

Per Curiam. — The fair way in these cases 
is to apportion the costs. 

As to the rents accrued since the date of 
the order for sale, there being some doubt 
as to the date of the deposit, the Court re- 
fused to declare the petitioner equitable 
mortgagee, till the commissioner had cer- 
tified the date. The certificate of the com- 
missioner was in favour of the petitioner, 
who now claimed to be entitled to the 
rents from the date of the former order 
for sale. 

Mr. Swanston, for the petitioner. 

Mr. Walker, for the assignees. — The 
Court departed from its usual course, be- 
cause the petitioner had not established his 
title. The usual practice is, to declare the 
petitioner equitable mortgagee, and then 
order a sale. So, in the Court of Chancery, 
the decree for a sale is not made till the 
mortgagee has established his title. The 
petitioner, here, is not entitled to the rents 
till he has made out his title. 

The Chief Judoe. — There was a sus- 
picion that the deeds were not deposited 
at the time alleged, and an absolute decla- 
ration was refused ; but it was referred to 
the commissioner to certify the time. That 
certificate is in favour of the petitioner. 
I think, then, he ought to stand in the 
same situation as if we had given full credit 
to his statement. The order of sale was 
tantamount to the appointment of a re- 
ceiver. 

Sir J. Cross concurred. 

Sir G. Rose. — The Court, in making 
the order of sale, interposed as a trustee 
for those persons who should be found 
entitled to it. Take the principle of a re- 
ceiver, and the analogy will give the rents 
to the petitioner. The assignees are in the 
nature of a receiver. 

Order — That the petitioner is entitled 
to the rents from the date of the order of 
sale. 

(1) 1 Dea.&Ch. 119. 
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' > Ex parte field re field. 



1837 
Nov 

Reversal of Adjudication — Time granted 
to supply Defect of Evidence, 

On an affidavit that the respondents are 
unable to procure an e^datitfrom a material 
witness^ the Court will give time to subpoenal 
such witness for viva voce examination, 

A petition to reverse^ presented after the 
two months have expired^ if it go to the whole 
merits, will be entertained under the general 
jurisdiction. 

This was a petition for the reversal of 
die adjudication, on the ground, tbat there 
was not a good petitioning creditors debt. 
The petitioning creditor had signed a deed, 
by which the bankrupt assigned over all 
his goods for the bene6t of his creditors. 

Air, Snanston, for the petitioner, statecU 
that the petitioner did not know what was 
the act of bankruptcy relied upon. 

Mr» Anderdon, in opposition. — The peti-. 
tioning creditor signed the deed upon con- 
dition only that the assignees of Forester, 
a creditor of the bankrupt, should sign, 
which they did not ; so that the debt is a 
good petitioning creditor's debt. If the 
execution of this deed by the bankrupt waa 
no act of bankruptcy, other acts of bank- 
ruptcy could be proved; but it is alleged, 
that a necessary and material witness is 
kept out of the way, and an affidavit from 
bim cannot be procured. 

[Sir G. Rose. — Tbat is not in evidence 
here.] 

[The Chief Judge. — The bankrupt must 
then have a supersedeas, unless you ask 
for time, as in Ex parte Bypond{l); see 
also Ex parte Bilbiald v. Bilb{ald(^).] 

[Sir G. Rose.— The Court will look at 
the proceedings, and if it finds no act of 
bankruptcy upon them, then the bankrupt 
is entitled to a supersedeas ; but you may 
then apply for time to have an issue, if you 
have any person who makea an affidavit 
that a witness keeps out of the way.] 

There is also another objection. This 
is a petition to reverse the adjudication^ 
and should be brougbt within the two 
months, under the 1 & 2 Will. 4. c. 66. 

(1) 1 Mii^. 6«4. 
(t) Back. ttO, 

New Series, VII.— Bankk. 



Per Curiam. — As tlie petition goc8 to 
the whole of the bankruptcy, it will come 
within the general jurisdiction. 



1837. > 
N la i SCOTT v, western. 

Security for Costs — Practice. 

Where a petitioner states himself to be out 
of the jurisdiction^ the practice is to stay the 
proceedings till security is given for costs / 
and this order will be made upon an ex parte 
application. 

This was a petition of Scott, who de« 
scribed himself in the petition as of 
Greenock, and it prayed that he miglit be 
declared to have an equitable lien upon a 
certain policy of insurance. 

Mr. Swanston^ for the petition. 

Mr. J, Russell for the assignees. — The 
petitioner is out of the jurisdiction, and 
has already refused to enter an appearance 
in an action brougbt by the assignees. Be* 
fore the Court entertains the petition he 
must give security for costs. 

Mr. Swanston objected that the petitioner 
had had no notice of this application. 

Mr. J. Russelk — There is no one upon 
whom to serve a notice. In the Court of 
Chaneery, these ex parte applications are 
always granted as a matter oi courses 

[Sir G. RosB.-^Your application should 
be, that the petitioner bring the policy into 
court] 

Mr, .0. Anderdon — amicus Curia. — ^The 
usual order made in the Court of Chancery 
is to stay the petition till security is given* 

Per Curiam. — Take an order for staying 
proceedings till security is given for costs, 



1827 "^ 

N 2*3 \ ^* P«^'^ BAILEY re BAILEY. 

Practice, — Protection of Bankrupt — 
Costs 

TJie appointment of a meeting to take the 

last examination of a bankhipt at his request ^ 

after the forty'^econd day^ and hisexamina* 

tion having been adjourned sine die, does 

D 
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nol operate as a proiection between the time 
of appointing tlie meetings and tlie day ap' 
pointed to take svuih examination. 

Case of a petition dismissed with costSf 
against an uncertificated bankrupt. 

This was the petition of William Bailey 
the elder, a bankrupt, praying an order 
that the plaintiff in an action, who had ar- 
rested him, might order his discharge from 
arrest, and the consequent proceedings, or 
consent to an exoneretur being entered on 
the bail-piece. The petition stated, that 
the petitioner and William Bailey, jun. 
were found bankrupt the 2Snd of October 
1836 ; that the commissioner had ap- 
pointed the 7th of November and the 6th 
of December for taking the last examina- 
tion of the bankrupts ; that on the 23rd of 
December the commissioner adjourned the 
last examination sine die, and refused to 
sign their protection; that on the Oth of 
June 1837, the younger Bailey applied to 
the commissioner to appoint a day for 
passing their last examination, which he 
named for the 23rd of June ; that on the 
1 9th of June the petitioner was arrested on 
the writ ; that he applied to Gurney, B. at 
chambers, for his discharge from the arrest, 
but he refused to interfere, because the pe- 
titioner could not shew the commissioners' 
protection. The affidavit in opposition 
stated, that the last examination was ad- 
journed sine die, on account of the dissatis- 
faction of the commissioner, and that the 
writ was issued on the 30th of May, and 
the petitioner was aware of it before he 
made the application for a meeting. 

Mr, Swanston, with whom was Mr. Teed, 
for the petitioner. — It would appear, from 
the 117th section, that it is not the sum- 
mons that protects the bankrupt, but the 
appointment by the commissioner, which 
protects him, for the act says, " If such 
bankrupt shall be arrested for debt, or on 
any escape warrant, in coming to surrender, 
or shall, after his surrender, be so arrested, 
within the time afore.said, he shall, on pro- 
ducing the summons^under the hands of the 
commissioners to the officer who shall arrest 
him, and giving such officer a copy thereof, 
be immediately discharged ;" then follows 
the penalty for detaining the bankrupt, shew- 
ing that the summons acts as mere evidence 
or a record of a fact, and not as if the pro- 



tection itself was dependent on it, and no 
one would contend that the mere circum- 
stance of the bankrupt having walked out 
without taking his summons with him, 
would authorize an officer, who knew he 
had been summoned, to arrest him. 

[The Chief Judge. — The protection 
under the 117th section is quite indepen- 
dent of the indorsement ; the protection 
under the 118th section depends upon the 
commissioners' indorsement : but the ques- 
tion here is, whether, after an adjournment 
sine die, the bankrupt is protected between 
the day he gets the appointment and the 
day for taking his examination.] 

The time between the 9th of May and 
the lS3rd of May must be regarded in the 
light of further time for taking his exami- 
nation, otherwise how could he take the 
necessary steps by investigating his books 
and accounts of his assignees ? If he is not 
protected, the extension of time is useless ; 
he is allowed access to his books by the 
act of the legislature ; how then can it be 
supposed he is not to be protected in the 
exercise of such right ? If it were not so, 
the mere circumstance of an adjournment 
sine die, would amount to perpetual impri- 
sonment; for how could he ever give a 
satisfactory account ? 
• Mr, Anderdon, for the respondent, was 
not called on by the Court. 

The Chief Judge. — We are of opinion 
that this application cannot be granted. 
The 117th section gives the bankrupt free- 
dom "from arrest or imprisonment by any 
creditor in coming to surrender, and after 
such surrender, during the said forty-two 
days, and such further time as shall be 
allowed him for finishing his examination, 
provided he was not in custody at the time 
of such surrender; and if such bankrupt 
shall be arrested for debt, or on any escape 
warrant, in coming^ to surrender, or shall, 
afler his surrender, be so arrested within 
the time aforesaid, he shall, on producing 
the summons under the hands of the com- 
missioners to the officer who shall arrest 
him, and giving such officer a copy thereof, 
be immediately discharged." It is quite 
clear the legislature was contemplating the 
protection for the forty-two days, and such 
further time as the commissioners thought 
requisite; and the former acts carried it no 
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further; and the 118th section contem- 
plates an enlargement of time or an ad- 
journment of tlie examination sine die, when 
the commissioners may, by indorsement, 
give a protection, which the legislature has 
expressly limited to three months. But 
then it was contended, that inasmuch as a 
commissioner could by the 117th section 
grant "such further time," that the ap- 
pointment of a meeting, although after an 
adjournment sine die^ and the expiration of 
the forty-two days, was a granting of such 
further time; it appears to me, that the 
language of the 117th section will not bear 
such a construction. It is admitted, how- 
ever, that he was not protected between the 
adjournment sine die, and the day on which 
the commissioner made the appointment : 
then, how can it be contended that it falls 
within the provision which allows the com- 
missioner to grant further time expressly 
from the forty-second day ? We therefore 
consider he was not protected, except in 
going to and coming from the place of ex- 
amination ; and this application cannot be 
entertained. 

Sir J. Cross. — I was at one time in- 
> clined to think, there was an apparent 
reason for our attending to this applica- 
tion, although not supported by the prac- 
tice in former times, or any subsequent 
enactments ; but I look also at the circum- 
stances of this case as well as the law, and 
they appear very like a mere contrivance 
to avoid an arrest ; for it does not appear 
that any attempt had been made to pass 
the examination, until the petitioner had 
been informed that a writ had been sued 
out against him. 

Sir G. Rose. — It has been argued, that 
unless we hold that the bankrupt was pro- 
tected, we must declare, that he had no 
right to examine his books or accounts; 
but that does not follow ; for the right to 
inspect his accounts, and the right to be 
protected from arrest, are two distinct 
rights given him by statute. Let us look 
at the practice, both before and after the 
6 Geo. 4. c. 1 6 ; is it not the general prac- 
tice, that further time means further time 
necessary for passing his last examination, 
after the 42nd day ? The 1 18th section was 
passed to prevent a generally received opi- 
nion, that if a commissioner adjourned the 



bankrupt's last examination sine die, he had 
discharged his authority altogether. 

Petition dismissed, with costs. 



1838. 1 „ 
J .g > Ex parte SCOTT re saiRLZY, 

Quorum Commissioner's Fee — Practice. 

It is the duty of the solicitor to the fiat to 
summon the quorum commissioners, and tender 
them the legal fees; and it will he no answer 
to a petition by a quorum commissioner, thai 
the solicitor had known him on afornwr OC' 
casion to demand more than the legal fees. 
. Semble — when two meetings take place 
on the same day, although under different 
fiats, the quorum commissioner is only en- 
titled to one fee for travelling expenses — per 
The Chief Judge and Sir G. Rose. 

This was the petition of a Mr. Scott, of 
Stourbridge, in the county of Worcester, 
a barrister, and one of the quorum com- 
missioners for that district. It stated, that 
on the 14th of September last, a fiat had 
been issued against a trader named Jones, 
and directed to the petitioner, Abraham 
Turner, esq., and others ; and that George 
Price Hill and Henry Maddocks Daniel, 
were the solicitors to the fiat ; but that^ 
notwithstanding the petitioner was at 
Stourbridge, and willing to have attended, 
the solicitors had neglected to summon 
him to the several meetings which had been 
held ; and it prayed, that the proceedings 
which had been held under the fiat might 
be declared void, and the petitioner duly 
summoned in future ; or that the solicitors 
might be ordered to refund to the petitioner 
such fees as he would have been entitled 
to, had he been regularly summoned ; and 
in either case to pay the costs of the peti- 
tion. 

This was met by the respondents, one 
of whom in his affidavit stated, that they 
had not summoned " the said Robert Scott, 
because the said Robert Scott, in the judg- 
ment of this deponent, and the said G. 
Price Hill, this deponent's co-partner, 
charges, demands, and receives improper 
and illegal fees, for attending and acting as 
a commissioner under fiats in bankruptcy. 
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And this deponent saith, that he and his 
co-partner, about the 7th of July last, sued 
out a fiat against James Hill, of Stourport, 
in the county of Worcester, tailor, directed 
to Robert Scott and the other commission- 
ers, and on the I^Oth of July, another fiat 
against John Griffiths, in the county of 
Worcester, hallier ; that the said Robert 
Scott demanded and received 3/. from the 
deponent for attending the meeting, which 
deponent believes to be illegal and im- 
proper, as the said Robert Scott does not 
reside seven miles from the town of Kid- 
derminster ; that on the 10th of August 
last, a meeting was held under the fiat 
against James Knight, and on the same 
day, shortly after, another was held under 
the fiat against John GrifiSths, when Mr. 
Scott attended and acted as a commission- 
or, and received d/. for each of the meet- 
ings ; and also that on the same day another 
meeting was held under a fiat against 
Henry Widnell, of Kidderminster, at which 
Mr. Scott attended, and . received ille- 
gal and improper fees for travelling ex- 
penses ; that the commissioners had taxed 
off from the bill of deponent the sum of 
IL, being the charge for travelling ex- 
penses paid to Mr. Scott ; that the dis- 
tance from Mr. Scott's house to the town 
of Kidderminster was not more than six 
miles six furlongs and three yards." 

Mr, Belhell, for the petitioner. — This 
petition is attempted to be met by the re- 
spondents alleging, that Mr. Scott was in 
the habit of charging illegal fees ; the re* 
spondents erecting themselves into a tri* 
bunal to judge of their illegality, and to 
punish the offence. 

[Per Curiam, — Do they say they ever 
tendered tlie proper fees to Mr. Scott?] 

There is no such allegation, and the ex* 
cuse set up is an aggravation of the offence. 

Mr. Swamttm and Mr, J, Russell, for 
the respondents. — The question is, whether 
the commissioner is entitled to a penal 
order against the solicitors to the fiat, be- 
fore the choice of assignees, or whether 
the reason stated in the affidavit, that Mr. 
Scott was not summoned, because he had 
received illegal fees on former commis- 
sions, and refused to attend without such 
fees, is sufficient ? Now, by section 22 of 
6 Geo. 4. c. 16, a commissioner who takes 



improper fees is for ever diaqualified; 
and, therefore, where the fact of hiv having 
taken such fees has come to the solicitor^! 
knowledge, he is bound not to summon 
such commissioner ; for all the acts he might 
perform would be null and void. 

[The Chief Judge.— The 6 Geo. 4; 
c. 16. 8. 22, if it stood alone, would not be 
sufficient to vest such a discretionary 
power in the solicitor to a fiat; but the 
clause in 1 ft 2 Will. 4. c. 56. s. 58. says, 
if they shall receive anything "other than 
is allowed by this act, or any other such 
act as aforesaid, such person, when duly 
convicted thereof," &c.] 

It would appear, that the 58th section 
of 1 & 2 Will. 4. c. 56. refers to the pe- 
nalty of 500/., but that the incapacity of 
the commissioner, which arises ' under the 
6 Geo. 4. c. 16. s. 22, commences firom 
the time he takes the improper fees. Buti 
secondly, with respect to the travelling 
expenses, as Kidderminster was leas than 
seven miles from the commissioneT's resi-* 
dence, he was not entitled to any travelling 
fee at all, much less to a double fee ; and 
in Ex parte Harhin (1), Lord Eldon said, 
that a barrister who would not attend with-» • 
out an additional expense, beyond the \L 
allowed by 5 Geo. 2. a. 42, should be con- 
sidered as a barrister who could not attend ; 
and, therefore, as'not within Lord Rosslyn's 
order, requiring the insertion of the names 
of two barristers in a country commission; 
On this ground also, the solicitor was 
justified in not summoning the commis* 
sioner. The King v. the Justices of Wwr^^ 
mck{^\ where the Court of King's Bench 
decided, that a coroner who had taken 
three inquisitions in one day, was entitled 
only to the travelling fee of 9^. a mile, also 
establishes, that the commissioner has no 
right to the second travelling fee. They 
also referred to the case of The Brighton 
Commissioners (3). 

The Chief Judge. — I suppose that the 
declaration of the Court, that the commis^ 
sioner ought to have been summoned, and 
the costs of the petition, will satisfy the 
petitioner. — [Mr. Bethell assented.] — ^The 

(n 1 Rose, 58. 

(%) .5 B. 6l C. 430; s. c. 8 D. & R. U7.- 

(s) Not reported. 
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solicitors were wrong in not summoning 
Mr. Scott as one of the quorum commis- 
sioners; but they attempt to justify their 
conduct. Now, the deponent, Mr. Daniel, 
does not deny that Mr. Scott is a barris* 
ter, or that he is one of the quorum com- 
missioners appointed by the Lord Chan- 
cellor ; nor does he allege that he had been 
ever unwilling to attend for the statutable 
fees, or that he ever offered them to hiih ; but 
it is contended, that he was a person in 
the habit of taking improper fees, and, 
therefore, unable to act as a commissioner 
in any fiat. Giving credit to the solicitors 
for bond fide intentions, to act solely for 
the good of the estate, we are willing to 
make the order as lenient as possible, at 
the same time to mark our disapproval of 
the solicitors taking the law into their own 
hands. As regards the point of distance, 
there is, certainly, the affidavit states, only 
six miles six furlongs and thirty-three yards 
from Mr. Scott's residence to the town of 
Kidderminster; but it is not stated how 
far it was to the place where die meeting 
was held ; they bught to have brought proof 
of that, if they had hoped to have made 
anything of that defence. The ground of 
my judgment, however, does not turn upon 
that point ; but we think, that in the other 
respect 'the commissioner was wrong in 
taking the two fees for travelling expenses, 
where the meetings were both held at the 
same place on the same day. Although that 
is my opinion, the act does not enable the 
solicitor to sit in judgment upon the com- 
missioner ; indeed, it would be very im- 
proper if it did ; but it appears to me, the 
words of the act only render him unable 
to act afler the interposition of the Lord 
Chancellor, on hearing the case. In this 
case, Mr. Scott's name being in the com- 
mission, if the solicitor had seen anything 
to induce him to interfere, he ought to 
have applied to the Lord Chancellor, to 
have directed the fiat to other commission- 
ers, stating his grounds, for without that, we 
are of opinion, that in all cases the solicitor 
is bound to summon the quorum commis- 
sioner. Then, as to the reason respecting 
the fiat and acts done under it being void> 
if the case of taking improper fees had been 
satisfactorily made out, we are also satis^ 
fied it never could have been the intention 
of the legislature to make all the acts of a 



commissioner voidf who might by mistake 
have taken an improper fee on some former 
occasion, as it would create the greatest 
confusion, if, af^er a considerable lapse of 
time, a case made out against a commis- 
sioner, were to have the effect of avoid- 
ing all his subsequent ministerial acts. 

Sia J. Cross. — The respondents nevet 
offered the commissioner his fees, so that 
they have not made good their defence on 
that point. Then they say he had not tra- 
velled seven miles ; but nothing is shewn 
to convince us it was not more than seven 
miles to the place where the commissioners 
met. As to the taking of two fees, I do not 
think that question is judicially before the 
Court: on that point, therefore, I shall re- 
serve my opinion ; but at the same time I am 
of opinion, that if a commissioner, by mis- 
take, should happen to take an improper, fee, 
he is not liable until he is declared to be so 
by a Court of competent jurisdiction. But 
how do they treat thi9 gentleman ? He finds 
he is not summoned, and when he appeals 
to thi9 Court for redress, he, for the first 
time, hears these solicitors are prepared 
to meet him with a charge of misconduct. 

Sir G. JlosE. — It appears to me, that thia 
gentleman ought to have been summoned, 
and the costs of this application must be 
borne by the solicitors, whose duty it was 
to have summoned him. It would be aft 
exceedingly strong case, under any circum- 
stances, to permit the solicitor to refuse to 
summon the person appointed by the Lord 
Chancellor, at the recommendation of the 
Judges. The case cited was one, where the 
solicitor, before a commission issued, had 
refused to insert the name of a barrister. 
It is clear that that case does not apply 
here. 

The Court declares the commissioner 
ought to have been summoned, and must 
be -summoned to all future meetings. Costs 
to be paid by the respondents. 



1838. 
Jan. 22. 



Ex parte nalder re 

GRIFFITH. 



Petition to supersede — Practice, 

Jn allegation in a petition, stating^ " tluU 
a fiat has been sued auty and obtained by 
A. Bf in collusion tvith the bankrupt,'* is not 
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svfficient to let in proof of a concerted tKt of 
bankruptcy. 

This was the petition of Tliomas Nalder 
and John Sage, creditors of William Grif- 
fith, the bankrupt; and it stated, that when 
the bond given by the petitioning creditor 
to the Lord Chancellor, which ought to 
have had the word " prove" in it, was in- 
spected, it appeared, that the word was 
written " frove," so as to render the bond 
nugatory ; it also stated, that the said fiat 
so obtained and 8U#d out by the said Mat- 
thew Phillips, had been obtained by him in 
collusion with the said William Griffith, 
the bankrupt ; and it prayed a supersedeas, 
with costs, and permission to sue out an- 
other fiat, directed to a London commis- 
sioner. 

Mr, Swamton and Mr, Keene, for the 
petitioners.— This fiat ought to be super- 
seded, as the bond is not correct ; and it 
is imperative on the person who takes out 
a fiat, to have all the documents correct. 
This is not a clerical error on the part of 
any officer of the Court. 

Per Curiam, — This appears but a very 
trifling error ; we suppose the petitioning 
creditor will give another bond, should the 
bankrupt not feel satisfied. 

(The solicitor to the fiat undertook that 
another bond should be given if requi- 
site.) 

Mr, Swanston, — There is another objec- 
tion to this fiat, on the ground of concert. 
It is true, if the commission had simply 
been concerted between the bankrupt and 
the petitioning creditor, it would not have 
been a sufficient ground for a supersedeas ; 
but there is evidence here of a concerted 
act of bankruptcy, which must be fatal. 

The Chief Judge. — The first objection 
is certainly too slight to induce the Court 
to grant a supersedeas; if you had intended 
to bring the point of concerted bankruptcy 
before the Court, you should have present- 
ed a petition for that purpose. 

Sir J. Cross. — This appears to me a 
very vexatious petition. If the person pe- 
titioning insists on such precision and ac- 
curacy in all things, he ought at least to 
have had an allegation in his petition, 
charging the concerted act of bankruptcy. 

Sir G. Rose.— This petition must be 



' dismissed, with costs. The main point is 
a difference in the formation of the letter 
" p ;" if this had been a mere clerical error, 
and there is nothing to induce the Court 
to think otherwise, it would have been a 
very hard case, and be a measure of very 
sharp practice to have superseded this 
fiat. 

Peiitkon disndised^ with costs. 



1888. 
Jan. 26. 



> Ex parte evans re ev4ks. 



Practice, — Removing a FuU — Commis- 
sioners, 

Fiat moved from one Ust of country com- 
missioners to another^ under the ctrcum- 
stances, 

Mr, WiUcock applied to move a fiat to 
the Bristol commissioners. The petition 
stated, that the bankrupt resided at Bridge 
End, and that the majority t>f the creditors 
resided at Bristol ; that the nearest list of 
commissioners to Bridge End was the Car- 
diff list, which met at a distance of more 
than thirty miles from the bankrupt's resi- 
dence ; and that it would be more conve- 
nient in every respect to hold the meetings 
at Bristol. 

Per Curiam, — As the place where the 
commissioners meet is so far distant from 
the residence of the bankrupt, you may 
take an order, reserving permission to the 
assignees, when chosen, to apply to remove 
the fiat, should they think fit. 



18.38. 
Jan. 8L 



} 



Ex parte broadbbmt re 

CROFTS. 



Assignee — Refusal of to join in Action — 
Costs, 

Where one of two assignees refuses to join 
in an action^ or suffer his name to be used^ 
the costs of the application to enable the 
other assignee to sue alone, will not be given 
against the assignee who refuses, unless the 
other had previously offered to indemnify 
him. 
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An order was made on this petition, on 
the 21st of March last, to empower one 
assignee to bring an action without joining 
the other, who refused his consent, on the 
ground of his being advised that the action 
was not tenable. The action had since 
been brought, and a large sum recovered 
to the estate. The case now came on as 
to the costs of the application. 

Mr. Swanston, for the assignee who re- 
fused to join, submitted that, as he was 
advised that he could not sustain the action, 
before the other side could ask for costs, 
they ought to have shewn that they offered 
an indemnity. 

Mr, Bacon^ for the petitioner, insisted 
that he was entitled to the costs of tliis ap- 
plication, as the other assignee absolutely 
refused to allow his name to be used, and 
did not ask for an indemnity. 

• Per Curiam. — If you had offered him an 
indemnity, you might have had your costs 
against him. 

The costs of all parties out of 

• the estate. 



1888 1 
M h i 7 I ^* parte allort re aliory. 

Practice. — Country Commissioner — /fe- 
fusal to review Certificate, 

• Where an order is obtained by the assig- 
nees to review a bankrupt's certificate^ they 
are bound to prosecute the order, and not 
the bankrupt ; and the power of the commis^ 
sioners is not destroyed by having signed 
the certificate^ and they are bound to review 
it when sent back to them by the Court, 

- This was the petition of the bankrupt, 
which stated, that he had conformed in all 
things, and obtained a sufficient number of 
signatures to his certificate ; and that it 
had been signed and sealed by three of 
the commissioners, and lodged in the 
bankrupt office for allowance ; but that, 
before the time required by law had ex- 
pired, the two assignees presented a peti- 
tion to stay the certificate, upon which 
the Court made an order, dated May 80, 
1887, to the effect, that it should be re- 



ferred bnck to the commissioners named 
in the fiat to review the certificate, reserv- 
ing the costs to the hearing : that the peti- 
tioner was ready and willing that the most 
ample investigation should take place, and 
requested the assignees to convene a meet- 
ing for the purpose, but they wholly neg- 
lected to prosecute the order, although 
twice written to for the purpose : that the 
petitioner then applied to the commis- 
sioners, who appointed a meeting for the 
18th of January 1888, when the assignees 
attended, but did not produce any wit- 
nesses, either to impeach the conduct of 
the petitioner, or to invalidate his accounts ; 
but the petitioner was informed, thaft there 
was a difference of opinion among the 
commissioners as to their right or autho- 
rity to interfere, and, at the petitioner's 
request, they gave him the following cer- 
tificate : — 

"To the Right Honourable the Chief 
Judge, and their Honours the other Judges, 
&c. 

'' In the matter of John Allory, a bank- 
rupt. Whereas, by an order of the Court 
of Review, dated May 18, 1837, afler re- 
citing that, &c., assignees of the bankrupt's 
estate, did present their petition, praying 
that the allowance of the bankrupt's certi- 
ficate might be stayed, or the certificate 
sent back to be reviewed, — It is ordered 
by the said Court, that it be referred back 
to the commissioners named in the fiat in 
the petition mentioned to have been 
awarded and issued against the said bank- 
rupt, to review the said bankrupt's certi- 
ficate of conformity. And whereas, in 
pursuance of the said order, we, the under- 
signed, being three of the commissioners 
named in and authorized by the said fiat 
against the said John Allory, and who had 
signed his said certificate of conformity, 
having met at the office of Messrs. Parker 
& Lowe, solicitors, situate in Cheny- 
street, in Birmingham, on the 18th day of 
January last, in pursuance of an application 
made to us for that purpose by the said 
Messrs. Parker & Lowe, and read over 
the said order and copies of the affidavits 
filed by and on behalf of the said petitioners, 
and of the said bankrupt respectively, in 
the said Court of Review : Now therefore 
these are to certify to the Court of Review 
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in Bankruptcy, that we» the Baid three 
commissioners, having met at the time and 
place above mentioned, in pursuance of 
sueh summons as aforesaid, and having 
taken into consideration the purport of the 
said order, and the several other papers 
and affidavits filed in the Court of Review^ 
in the matter of the said petition then and 
there produced to us, did adjourn sine die 
all further proceedings under the said 
order, inasmuch as we did not comprehend 
the scope and intention of the said order, 
and inasmuch as we do not conceive we 
have power to alter a certificate already 
signed, delivered, and fully completed by 
us, and which has been removed to a 
superior court for confirmation under the 
provisions of the statute in such case made 
and provided. And we further humbly 
certify, that if it be intended by the said 
order that we should examine the depo- 
nents in those affidavits vivd voce^ and such 
other persons as we may be informed can 
give important information on the subject, 
and certify such examinations, when so 
taken, to the Court of Review, with or 
without our opinion thereon, we shall be 
willing and ready to do so* There fore* 
humbly requesting the directibh of the 
Court," &c. 

(Signed by the commissioners.) 

The petition further stated, the peti- 
tioner had suffered by the delay in obtain- 
ing his certificate, and prayed that the 
certificate might be allowed. 

Mr. Anderdon^ for the petitioner. — The 
consequences of the refusal to enter upon 
the inquiry have been very prejudicial tb 
the bankrupt, as he has been prevented 
entering into business for want of his cer« 
tificate, and has been sued for a number 
of small debts in the local courts, besides 
several large ones in the superior courts 
at Westminster. The certificate of. th* 
commissioners, although respectfully wordr 
ed, is nothing short of a refusal to obey 
the order of the Court ; and the petitioned 
ought not to be prejudiced by the doubts 
they entertain as to the extent of their 
jurisdiction. The Court will, it is hoped, 
therefore, order the allowance of the cer- 
tificate to go, as of course, afler. the very 
improper delay which has occurHed. 

Mr^ Keene, for the assignees, contended,. 



that the bankrupt ought to have prtj^e- 
cuted the order, and not the assignees. 

The Chief Judge. — When this case 
came on for hearing, it appeared that a 
sum of money, received by an agent of 
the bankrupt's, had not been properly 
accounted for; and that the certificate 
had been signed by the commissioners 
on the supposition that certain accounts 
had been explained, to the satisfaction of 
the assignees. This afVerwards turned out 
not to be the case ; and we directed the 
commissioners to review their decision, iur 
asmiich as it was on a matter of account^ 
which they had greater facilities of.looking 
into than this Court, and which they should 
have done in the first instance. The order 
will therefore be, to refer it back to the 
commissioners, to re-consider their certifi- 
cate within a fortnight ; or else the petition 
will be dismissed, with costs against the 
assignees. 

Sir G. Rose. — It appeared upon the 
former hearing, that the commissioners 
had delegated their duty to the assignees, 
having signed the certificate on condi- 
tion that the bankrupt should, after- 
wards, render to the assignees an account 
that was required. It was quite impos- 
sible for this Court, therefore, to allow 
that certificate. It was consequently 
sent back, that the commissioners might 
look at the proceedings, and see whether - 
they could properly certify that the bank- 
rupt had, in all things, conformed. Acr 
cording to the present statement, no course 
of that kind has been taken, but they Sen4 
back the certificate, and say, they cannot 
understand the order. It may be neces^ 
sary to state to these gentlemen, that the 
necessity for reviewing the certificate arose, 
in the first instance, from their having de- 
legated their authority to the aaaigneea* 
The right order is, that the assignees shall 
prosecute the ordier within a fortnight, ov 
the petition be disiaissed, with co«U» 
Should the comn^issioners refuse to pro- 
peed to execute the order, it will be tlmt 
enough for the Court, upon application, to 
consider whether the case should not be 
laid before the Lord Chancellor. 

Order accordingly- 
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Aug. 1 ; Nov. 14, -^Ex parte j, and w, 

1 837. > GUILLEBERT rC TRYB 

Mar. 5, 1838. 3 and liohtfoot. 

Proof -^ Umry, 

A, and B, bullion-merchants at CalaiSf 
employed C, and Z), bullion-merchants in 
London, to act as their agents, to whom they 
were in the habit of transmitting bullion, 
money, and securities, giving them a discre~ 
tionary power to invest at the most favour^ 
able time of the market. During their corrC' 
spondence, C, and D, proposed to A. and B. 
to keep a debtor and creditor account, charge 
ing interest at 61, per cent, upon any 6a* 
lance due to either house, C, and D, became 
bankrupt, owing a large balance: — Held, 
that the proof could not be allowed, on the 
ground that the transaction was usurious. 

This was a petition to prove a debt 
under the following circumstances. The 
bankrupts were bullion-merchants and 
money-agents in London, and the peti- 
tioners were bullion- merchants, bankers, 
and foreign exchange agents at Calais, and 
had their agents in the different capitals of 
Europe, the bankrupts having been em- 
[^loyed by the firm as their London agents 
since the year 1818. Their custom was, 
from time to time to transmit to their 
agents money, bullion, or bills of exchange, 
directing them as to the mode of invest- 
ing the same, for which the agents re- 
ceived a commission upon both transac- 
tions ; and as the money markets frequently 
varied very much in the interval between 
the period of writing and receiving the in- 
structions by the agents, they were permit- 
ted to delay the selling or investing of the 
bullion or money until the state of the 
money market rendered it more advan- 
tageous. In 1819, the following letter was 
sent by the petitioners to the bankrupts, 
their London agents : 

<' Calais, «3rd April, 1819. 

" Please send me a statement of my 
account, made up to the end of this month ; 
and should be glad if you would add to it 
a mutual account of interest at 6/. per 
cent, per annum. 

(Signed) Guitlebert." 

To which the bankrupts answered — 
'^ London, 4th May, 1819. 

*' With regard to the interest which you 
requMted might be calculated upon the 
New Series, VIL^Banke. 



account, at the rate of 6/. per cent., we 
have made a rough sketch of it in our ac- 
counts, but, as the balance merely amount- 
ed to a trifle in our favour, we do not, in 
the statement now sent, furnish the parti- 
culars. In future, it would be better if we 
kept a debtor and creditor interest account 
in the way you propose ; and consequently, 
there will not be any occasion to discount 
your several remittances as they arrive. 
(Signed) J. H. Trye," &c. 

In a subsequent letter sent to the bank- 
rupts from Messrs. Guillebert, dated the 
21st of May 1837, they stated, "We also 
agree to mutual account of interest at 61, 
per cent, per annum." 

On the issuing of the fiat against the 
bankrupts, they were indebted to the peti- 
tioners in the sum of 3,62 8^. on actual re- 
mittances from them to the bankrupts 
since January 1837, a great part in bills 
which had not, at the time of being remit- 
ted, three months to run. A very small 
part of this balance was made up of in- 
terest at the rate of 6/. per cent., which 
tlie petitioners alleged was the legal inter- 
est in France. The commissioner had re- 
jected their proof on the ground of usury. 

Mr, Swanston, with whom was Mr, Ellis, 
for the petitioaers. — ^There have been no 
less than forty-four settlements of the 
account between these parties since 1819, 
of which upwards of thirty have been in 
favour of the bankrupts. The last of these 
settlements appears to have taken place in 
December 1836. The defence intended 
to be set up on the other side is, that the 
plan of dealing was a loan from the French 
to the English house at usurious interest. 

[The Chief Judge. — The 'proposal in 
the second letter refers more to the time of 
taking the account.] 

Certainly ; and it is contended, there 
was no loan of money in the contemplation 
of either party. The agreement for interest 
was only in contemplation of a balance in 
their dealings ; there was no contract for 
the forbearance of any settlement or pay- 
ment ; and it is a strong fact, that thirty- 
three of the settlements were in favour of 
the bankrupts. 

[The Chief Judge. — That would only 
affect the penalty.] 

It goes to shew, that it was not a con- 
tract for a loan. Now, it is impossible to 
suppose that all these dealings were a mere 
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contrivance to enable the English house to 
lend to the French hou8e» or the French 
house to lend to the English bouse, at the 
rate of 6/. per cent. 

[The Chief Judge. — Have you the 
correspondence referring to the former 
dealings of the houses, which appears to 
be material in this case ? It will be neces- 
sary for me to see all the correspondence 
before 1819» and the accounts, in order to 
see whether there was a contract for the 
forbearance of a debt.] 

The next point is, whether the contract 
be a French or an English contract. 

[The Chief Judge. — I suppose you are 
all agreed that there is nothing in the French 
law to prohibit the taking 6/. per cent.] 

This contract is negotiated by letter ; 
the first letter is not the contract, only the 
proposal : this the bankrupts did not com- 
ply with, and wrote a proposal to the 
French house, which the French house 
complied with. Now, directly the letter 
was signed in France, and put in a course 
of t^ransmission, the contract was complete. 

[The Chief Judge. — This would render 
it necessary for me to see the former con- 
tract.] 

[^Mr» Bethell stated he was quite con- 
tent to take the facts, as ^stated on the 
petition.] 

There is a case mentioned in 5 Fin. Abr, 
527, (Coleman v. Upcott^) that was for a 
performance by letter, where the Lord 
Keeper says, '*If a man, being in company, 
makes offers of a bargain, and then writes 
them down, and signs them, and the other 
party takes them up, and prefers his bill, this 
shall be a good bargain.*' 

[The Chief Judge. — That case only 
goes to shew, that when a contract is 
agreed to by all parties, it is completed.] 

This case is mentioned by Lord Erskine 
in Gaskarth v. Lord Lowther(l): and the 
case of Adams v. Linsell (ft) shews when a 
contract between two parties is completed. 

[The Chief Judge. — The question here 
18, whether the contract is to be considered 
as of the place where it is completed,- or of 
the place where it is to be performed.] 

In De la Vega v. Vianna (S) it was 
held, that in a suit between parties resi- 

(1) l« Ves. 114. 
(f ) 1 B. & Aid. 681. 

(3) 1 B. & Ad. 984 ; s. c. 8 Uw J. Rep. K.B. 
388. 



dent in England, on a contract made be- 
tween them in a foreign country, the 
contract was to be interpreted according 
to the foreign law. 

[The Chief Judge. — This is laid down 
by Lord Mansfield in Robinson v. Bland 
(4) ; but this rule admits of an exception, 
where the parties, at the time of making 
the contract, had a view to a different 
kingdom.] 

Suppose a contract were made in Eng- 
land, to pay interest in India at 6/. per 
cent., would that contract be void, because 
made in England? And yet it would 
appear so, from what was held in Denar 
V. Span (6). 

[The Chief Judge. — There, the money 
was lent here, upon property lying in St. 
Kitt's.] 

In the terms of the statute 14 Geo. 3. 
c. 79, all mortgages and securities execut- 
ed here on bonds in the West Indies, are 
declared valid, although securing more 
than 5L per cent. The case of Harvey v. 
Archbold{6) is in the petitioners' favour. 

[The Chief J^dge. — There is the point 
I called your attention to, for there the 
contract was made in England. But you 
do not contend, that if two Englishmen in 
France were to make a contract to pay 
more than 5L per cent, interest in England* 
it would be valid ?] 

No, for that would be clearly an evasion 
of the statute ; but here, there is nothing 
in the nature of a loan. In Tlunnpson v. 
Foldes(7), where a revolted Spanish colony 
executed bonds at 61. per cent., it was 
holden, they were not usurious, although 
in the hands of holders in this country, it 
not appearing that either the contract was 
made, or the amount to be paid, in this 
country. There is a case in 1 Brad. ^ 
Bing. 447, (WeUs v. GtWin^,; which is 
strongly in favour of the petitioners, where 
A. borrowed 80/., with an undertaking to 
pay back 87/. in four separate instalments, 
with an agreement, that the whole 87/. 
should be payable on default of any one 
instalment, which would have been more 
than 5/. per cent. ; but because it was not 
according to the substance of the contract 
that they intended to charge more than 5L 

(4) 1 Sir W. Bl. 258. 

(5) 3 Term Rep. 4«5. 

(6) 3 Barn. & Cress. 626. 

(7) t Sim. 194. 
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per cent., the Court of Common Pleas held 
the- agreement not usurious. 

[The Chief Judge. — There, it was held 
only in the nature of a penalty ; and if the 
instalments had been paid, no more than 
5L per ceiit. would have been received.] 

Beele v. Bidgood (8) was the case of the 
sale of an estate for 15,000/., and if not paid 
by instalments on certain given days, the 
vendees were to pay 6/. per cent, interest. 
Promissory notes were given for these sums, 
compounded of the instalments and inter- 
est ; it was held, that the whole must be 
considered as the purchase-money of the 
estate, and therefore the agreement was not 
usurious. It is also clear, that in order to 
bring any case within the operation of the 
statute of Anne, there must be a contract 
for forbearance of money lent ; and here 
was no agreement to forbear. The French 
house might have called in its balance at 
any time. In the case of Floyer v. Ed- 
wards {9), there was a sale of goods at 
three months' credit, and a stipulation with 
the purchaser, in case the money were not 
paid, he should be allowed a halfpenny an 
ounce per month until it was paid. This 
was far above the rate of legal interest ; 
but as it was proved that this was a cus* 
torn in that particular branch of trade, and 
that it was a bond fide sale, it was held not 
usurious. In that case, Lord Mansfield 
says, " The view of the parties must be 
ascertained, to satisfy the Court that there 
is a loan and borrowing, and that the sub- 
stance was to borrow on the one part, and 
lend on the other; and where the real 
truth is a loan of money, the wit of man 
cannot find a shift to take it out of the 
statute." Granting, for argument, that there 
is a contract for a casual balance, which 
may be questionable, here the debt is not 
founded upon the contract ; there is no pos- 
sibility of pointing out any part of the debt 
as based upon the contract. What pretence, 
then, can there be for excluding these 
petitioners from a proof for their advances ? 
This, then, is a valid contract; even if not, 
the debt was not founded on it. Therefore, 
the Court is bound to overrule the judg- 
ment of the commissioner. 

Mr, Bethell and Mr. L. JVigram, con- 
tra. — It is perfectly clear that the judgment 

(8) 7 B. & C. 453 ; 8. c. 6 Law J. Rep. K.B. 35. 

(9) Cowp. 112. 



of the coiiimissioner is right, and that the 
present case is directly within the meaning 
of the statute. This is a contract by which 
money or goods belonging to another per- 
son until demanded, are to pay interest at 
an usurious rate. This is expressly within 
the words of the usury laws ; it is directly 
within the meaning of the word "loan," 
and within the meaning of the word " for- 
bearance." It is not essential to have a 
time fixed for the payment of the money ; 
it would be equally usurious if the forbear- 
ance were for an indefinite period. Har- 
vey V. Archhold appears in every way to 
meet this case. The other cases cited in 
support of the argument, do not apply. 
In Flayer v. Edwards^ there was no ad- 
vance or loan of money ; but, in this case, 
the bankrupts were permitted to retain the 
fVinds in their hands, and speculate upon 
the rise of the money-market, for which 
they paid interest. What was that but a 
loan or forbearance of money lent ? And 
the contract was English. It was made 
in England, the payment was to have been 
made in England, and the interest ought 
to have been afler the legal rate of interest 
in England, otherwise it is usurious. If the 
contract had been to be performed in France, 
it must have been held to be a French 
contract. But the case of Harvey v. Arch" 
boldt which has been cited, determines this 
question. There, the place of performance 
was Gibraltar, the case was therefore the 
converse of this. Dr. Story, in his work 
On the Conflict of Laws, p. 285 says, "One 
of the most simple cases is, where two 
merchants doing business with each other, 
reside in different countries, and have 
mutual accounts of debt and credit with 
each other, for advances and sales. What 
rule is to be followed ? Is it the law of 
one country or of the other, where there is 
a conflict of laws? If the transactions are 
all on one side, as in case of sales and ad- 
vances by a commission merchant in his 
own country, for his principal abroad, 
there the contract may well be referred to 
the country of the commission merchant, 
and" the balance deemed due according to 
its laws ; for although it may be truly said 
that the debt is due from tlie principal, 
and he is generally expected to pay it 
where he dwells ; yet it is equally true 
that the debt is due where the advances 
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are inade, and payment may bensiated on 
there." These are advances made in Eng- 
hmd, where the debt arises, and payment 
is to be performed. Dr. Story, in p. 247, 
says, "And if the place of performance is 
different from that of the contract, the in- 
terest will be according to that of the for- 
mer." Here, the advance was in England, 
by the reception of the money, and the in- 
terest ought to have been the legal rate of 
interest in this country. The moment the 
goods or securities were converted into 
money, the debt arose, and not before. 

Mr. Swanstan, in reply. — The position 
that the validity of the contract depends 
upon the law of the place where the con- 
tract is concluded, has not been displaced. 
In the case of Ealana v. the East India 
Company (\0\ interest was allowed for the 
value of a ship and cargo taken in the 
East Indies, after the rate of interest in 
India. Dr. Story, in the work so fre- 
quently referred to, in page 248, states a 
case in favour of the petitioners: "A note 
was given in New Orleans, payable in New 
York, for a large sum, bearing interest at 
lOZ. per cent., the legal interest of Louis- 
iana, that of New York being 7L per cent., 
the question was, whether the note was 
tainted with usury. The Supreme Court 
of Louisiana decided that it was not usu- 
rious; that interest might be stipulated 
for, according to the rate either of Louis- 
iana or of New York." In the present 
case, according to this rule, interest may 
be charged eiUier according to the French 
or English law. But it has not been esta- 
blished in this case, that the contract was 
to have been performed in England ; on 
the contrary, the only thing to be done in 
England, was striking the balance of the 
account. But supposing the whole trans- 
action had taken place in England, still 
there must have been a loan of money to 
bring the case within the statute of Anne^ 
the words of which are, " take directly or 
indirectly for loan of any money, wares, 
merchandise," &c. Now, there is no pre- 
tence for saying there was any loan con- 
templated in this case. 

The Chief JunoB.--In this case, the 
whole question appears to be, whether this 

(10) 1 P. Wms. 306. 



can be considered a loan of money from 
the period the proceeds were received by 
the English house ; and if so, the giving of 
6^ per cent, for the forbearance of the loan 
may be considered an English transaction. 
My present impression is, that this was a 
contract for the loan of money in this 
country ; but, as this is a case of so much 
importance, I shall consult my colleagues 
before I deliver my judgment. 

November 14, 1837. — This case was 
brought on again for argument before the 
three Judges, and the arguments recapitu-r 
lated; when, at the suggestion of the 
Court, an issue was agreed upon, as to 
whether the agreement to pay 6/. per cent, 
interest, was founded on a contract for a 
loan of money ; or whether it was the re- 
sult of the general agency contract between 
the parties. 

Sir John Cross. — I am at a loss to dis- 
cover what fact is in dispute, to render the 
intervention of a jury necessary for the 
guidance of the Court. 

The declaration stated the amount of 
the debt claimed, and the usual fiction of a 
wager of 1 0/., and that such debt was prove- 
able under the fiat. Plea — That although 
such fiat was issued, there was no debt 
proveable under the fiat, and a further 
plea, alleged the usurious contract. Re- 
plication, that the contract was not usu- 
rious, but made and entered into for good 
and legal considerations, putting the fact 
of usury in issue. 

The case came on for trial March 5th, 
before the Chief Judge, and a special jury. 

Mr. Swanston, for the petitioner. 

Mr, Beihell, for the defendants. 

His Honour the Chief Judos, in his 
address to the jury, observed— The reason 
why the Court suggested an issue was, 
that before the establishment of this Court, 
the Lord Chancellor would have directed 
an action at law to try the fact, whether 
the contract had been tainted with usury. 
But since the establishment of this Court, 
with full power to try an issue, the Court 
did not like to conclude the plaintiflfs, 
without giving them the benefit of a jury, 
if they thought fit ; and the jury are now 
trying this case, as in an action, putting the 
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bankruptcy out of the qnestioo. The sub- 
stantial question is, whether, by means of 
this contract, the plaintiffs have deprived 
themselves of a remedy to recover the 
amount in the country, where the contract 
was made. The question before the 
Court was, whether this was a French or 
an English contract. The foundation of 
the contract was laid on the French letter, 
and therefore made in France ; but it is 
not always the place where the contract 
was signed, that determines this ; but there 
is another question, what was the intention? 
Your opinion will be asked, as to the place 
where it was the intention of the parties, 
that the contract should be performed. If 
you are of opinion that it was the intention 
of the parties that the contract should be 
performed in England, then it would be 
an English contract, and bound by English 
law. Now, it was clearly the intention of 
the parties, that the money should be re- 
ceived in England, the accounts settled 
there, and interest paid there on the amount 
of the balances. « Then the objection as to 
the recovery of this money, is the charge 
of usury. What we have to look at is, 
the contract, not tlie consequences of it« 
The question to be left to you is, the sub- 
stance, not the form of the issue, you will 
therefore inquire what was the substantial 
arrangement between the parties ; that is 
the question for the jury. Tbis claim is 
for monies received by the bankrupt since 
18 J 9, and you will have to look to the 
prior dealings ; and if usury is established, 
the principal is lost as well as the interest* 
Then as to the customary dealing, there is 
nothing in evidence to shew tbis ; but if 
you should say you think tbis additional 
1/. per cent., was for extra trouble, it 
may be taken into consideration. I'he 
questions for your consideration are, first, 
whether the contract was to be performed 
in England. Secondly, whether Messrs. 
Guillebert were to have received more than 
61, per cent, for interest ; if so, your ver- 
dict must be for the defendants ; but if the 
additional W. per cent, was not in respect 
of interest, but for some other claim, then 
your verdict must be for the plaintiffs. 

Verdict for the defendants ; but the 
jury expressed their opinion, that it was a 
very hard case. 



1838. \ Ex parte brown re Warwick 

Jan. 28. J AND OTBBRS. 

Bills — Specific Appropriation. 

J, Rj S^ Co, of Americat according to 
previous agreement^ purchased shares ^tke 
United States Bank, on^t he joint account of 
themselves and fV, ^ Co.f the English house^ 
and transniitted the certificates of the shares 
to W, ^ Co,f in order to their sale in England^ 
/, /2, 4* Co* advancing the purchase moneys 
and drawing bills to tlhat amount on the 
English fiouse. The bills were negotiated by 
•/, Rf S^ Co.f in Atnericat who advised the 
English house that they had drawn such bills 
against the sfiares. The certificates^ arriving 
after the bankruptcy of the English house^ 
came into the hands of the official assignee, 
and shortly afterwards J, R, ^ Co. stopped 
paysaent. On the petition of the btll^holders^ 
it was held, that the American estate had a 
right to insist^ that these bilU should be paid 
out of the proceeds of the shares, and that 
such proceeds, pro rnxk, should be applied in 
payment of aU the bUls so drawn against 
them. 

The fiat issued on the. 12 th of May 1837, 
against Warwick and Clagget, carrying on 
business as merchants, in London. The 
petition stated, that previous to February 
1887, Jackson, Riddle & Co., of Phila- 
delphia, United States, and the bankrupts, 
agreed to purchase on their joint account 
and risk, divers shares in the bank of the 
United States. The purchase was to be 
made by Jackson, Riddle & Co., and the 
money to be raised by means of bills of 
exchange, to be drawn in America by Jack- 
son, Riddle & Co., on and to be accepted 
by the bankrupts, and to be negotiated by 
Jackson, Riddle & Co. in America, and 
the produce applied in payment of the 
money to be advanced by them in the pur- 
chase of the said shares. On the 25th of 
February 1887, pursuant to such agree- 
ment, Jackson, Riddle & Co. purchased 
850 shares of the United Stotes Bank, and 
remitted the certificates for the same to 
the bankrupts, in order that they might be 
sold, and the produce applied in payment 
of the said bills of exchange, which certi- 
ficates came into and still continue in the 
possession of the official assignee. The 
purchase-money of the shares amounted to 
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9,8741. 16«. sterling, and nine bills of ex- 
change, to cover that amount, were drawn 
upon the bankrupts, and negotiated by 
Jackson, Riddle & Co. in America. On 
the 28th of February 1887, a letter was 
written and sent by Jackson, Riddle & Co. 
to the bankrupts, of which the following 
is an extract : — 

"We purchased on the 25th inst., for 
our joint account, 850 shares, United 
States Bank, at 1 1 8^, which we will remit 
and draw for per next packet. We should 
have drawn against the same this day, but 
expect that bills will command a better 
price for the 8th packet. The certificates 
could not be got ready for transmission by 
this opportunity." 

Another letter, dated the 7th of March 
1887, was written and sent by Jackson, 
Riddle & Co. to the bankrupts, as follows : 

''Enclosed we hand seven certificates, 
favour your William Sidney Warwick, each 
for fifty shares. United States Bank stock, 
Nos. 4,027 to 4,088 both inclusive, being 
\he 850 shares purchased the 25th ult., 
for joint account with your good selves. 
Against the purchase of 850 bank shares, 
we have drawn our bills. No. 147 to 150, 
amounting to 8,100/., the residue we will 
value for by next packet.'* 

On the 9th of March next, a letter was 
sent by and to the same parties, as' follows: 

" We have drawn to-day on you, at sixty 
days, 979/. 10*. 7c?., as per statement an- 
nexed, against your bank shares, remitted 
in our last respects, which account has 
credit for same, at 9^, H 4,745. 27 .cash. 
We could not fill up the account to-day, 
but hope to close the 850 shares to a point 
for the 16th packet." 

On the 15th of March, a letter was sent 
by and to the same parties, of which the 
following is an extract : — 

"Prefixed we hand statement of the 
bank shares remitted 7th instant, closed 
by our bill of the 11th instant, at sixty 
days, 4,585/. its. sterling, which we trust 
will prove correct and satisfactory." 

The bill in the above letter mentioned 
closed the account between the two houses, 
for the purchase of the 850 shares. 

In consequence of the bankruptcy of the 
London house, the bills so drawn were 
dishonoured, and were still unpaid. Sub- 
sequently to their negotiation of the bills, 



and the transmission of the certificates lor 
the said shares to the bankrupts, Jackson, 
Riddle & Co. stopped payment, and be- 
came insolvent. At the time of the issuing 
of the fiat, the petitioners were the holders 
of two of the said bills — ^viz. one for 500/., 
and another for 4,535/. 2«., the considera- 
tion given being money to the full amount, 
less the discount. 

Besides the 850 shares, United States 
Bank stock, Jackson, Riddle & Co. had 
previously purchased on the joint account 
of themselves and the bankrupts, 200 other 
shares of the United States Bank, and 
drawn bills on the bankrupts against the 
same. 150 of these shares had been sold 
by the bankrupts, and the greater part of 
the proceeds applied by them in discharge 
of some of the bills so drawn against them, 
except a balance of 79/. 15«. 9</., which 
was now in the hands of the official assig- 
nee, together with the remaining fifty 
shares. Only one of the last-mentioned 
bills was outstanding, amounting to 1,249/. 
2s, ftd., of which the petitioners were the 
holders. The certificates were made oat 
in the name of Warwick alone. 

This was the petition of W. Brown and 
others, partners, on behalf of themselves 
and other holders of the bills so drawn 
upon the said bankrupts against the United 
States Bank shares mentioned; and it pray- 
ed, that the official assignee might be di- 
rected to deliver to the petitioners, the 
first-mentioned shares, in order that they 
might apply the proceeds in payment of 
the costs of this application, and then in 
full satisfaction of the bills drawn against 
the same, in proportion to the amount of 
the several bills, or that the official assig- 
nee might be ordered to sell the said shares 
and apply the proceeds in payment of the 
said costs, and then in payment of the said 
bills, in proportion to their respective 
amounts. A similar order was prayed as 
to the fifly remaining shares, and the ba- 
lance of 79/. 15*. 9rf., as regarded the out- 
standing bill of 1,249/. 2i. 2d. 

Mr. J. Russell, for the petition. — ^The 
petitioners are holders of these bills by in- 
termediate indorsement. 

[Sir G. Rose. — How do you make out 
your lien upon these shares?] 

The shares have come into possession of 
the assignees. Jackson, Riddle & Co. are 
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entitled to have the certificates given u{> 
to them, to answer the bills drawn against 
them — Ex parte Hothouse re Mundy (1). 

[The Chibf Judge. — Was there any ex- 
press contract to appropriate these shares 
to the payment of the bills ?] 

The correspondence shews that upon 
the face of it : the bills are there express- 
ed to be drawn against the shares. The 
bankrupts were bound to take up the bills 
with the proceeds. Can, then, the assig- 
nees be entitled to deal with them as part 
of the general estate of bankrupt, even 
though the indorsees had no notice ? — Ex 
parte Prescott (2). 

[Sir J. Cross. — Does it appear that the 
shares were sent to England for the pur- 
pose of sale ?] 

They were, and were made out in the 
name ofWarwick alone, for the convenience 
of sale. 

[The Chief Judox. — Your correspon- 
dence only shews, that they were sent by 
Jackson, Riddle & Co. for that purpose, 
not that the bankrupts assented.] 

[Sir G. Rose. — Could the chattels of a 
partnership remaining in the hands of a 
partner be applied to a particular class of 
creditors ?] 

[Sir J. Cross. — It seems rather to have 
been a joint purchase, making the two 
houses joint owners, though one paid for 
the whole. The part-owner, then, who 
paid for the whole, would have a lien.] 

Suppose A. and B. purchase cotton upon 
their joint account, and before the cotton 
is paid for, A. becomes bankrupt; it is 
dear, that the assignees could claim no 
part till the price was paid, and then the 
profit or loss must be shared. The bills, 
Here, constitute the price of the shares, of 
which the assignees have not paid one shil- 
ling. The bill-holders are entitled to the 
proceeds of these shares, as in Ex parte 
Waring (3). 

[Sir G. Rose. — This case is not pro- 
perly put, as the case of bankers who have 
left bills in the hands of their correspon- 
dents. The way in which you are entitled 
to work out your right, is by the equity 
which the assignees of the two estates have 

(1) 3 Mont. & Ayr. 269 y 8. c. 6 Law J. Rep. 
(N.8.) Bankr. 76. 

(S) 1 Mont. & Ayr. S16 ; s. c. 4 D. & Cb. f 3. 
(3) t Kose, 183 ; 8. c. 19 Ves. 380. 



against each other. The aasigneea of the 
estate in America have a right to say, that 
the assignees of the bankrupt shall not 
touch this joint ^nd till they relieve the 
American estate of these bills. There must 
be an order to keep distinct accounts in 
the common way of working partnership 
accounts.] 

Mr. Burge appeared for the American 
house, who were willing that the proceeds 
of the shares should be applied in discharge 
of the bills, provided they were indemnified 
for their expenses, and the bill-holders 
consented to for^o all proof against either 
estate* 

Mr. SwansUm^ for the assignee, objected 
to any order of the kind. They claimed 
upon Ex parte Waring, 

[The Chief Judoe.— No; upon Ex 
parte Prescott,'] 

No previous case went the length of 
Ex parte Prescott ; that is, to establish the 
r^ht of one partner to be paid out of the 
estate, to the exclusion of the other partners* 

[Sir G. Rose. — Vfhether one partner 
could, as against their own creditors, give 
a lien, is questionable ; but they could as 
against themselves.] 

The goods are partnership goods, and 
between the partners themselves there is a 
debt ; but no lien in favour of the bill- 
holders or the partners drawing the bills. 
If there is no partnership, the petitioners 
are out of court. In Ex parte Waring^ 
there was an express contract that they 
should draw against the fund ; but, here, 
they seek to supply the defect of a written 
contract by parol evidence, there being no 
terms in the contract, that the American 
house should be paid out of the fund. It 
is alao the subject of reputed ownership, 
as having come into the hands of the as- 
signees. No one had any intimation besides 
Warwick, that others were interested; 
therefore, it is within the case of Ex parte 
Chuck (4), where it was held, that property 
so circumstanced passed as the property 
of the apparent partner. The property 
came over in Warwick's name alone, with 
nothing to intimate a secret trust in fiivour 
of the American house and Clagget, which 
brings it within Ex parte Watkins{5\ where 
it was decided, that not even an express 

(4) 1 Mont. 615. 

(5) f Mont. & Ayr. 349. 
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declaration of trust would prevent the 76tli 
section of the Bankrupt Act from operat- 
ing. 

The Chief Judge. — It appears that the 
petitioners are entitled to the order they 
seek, and the manner in which they apply 
to have the proceeds of the shares trans- 
ferred, appears most beneficial for all 
parties, if they establish their right to have 
the bills paid out of the proceeds ; and it 
appears that they have that right. The 
way in which we must look at the case, is 
by referring to the letter which is set out, 
and which Mr. Swanston says, is the only 
evidence, but which evidently presupposes 
a contract in existence ; because it begins, 
** We purchased on the 25th instant, for 
our joint account, 850 shares, United States 
Bank, which we will remit and draw for 
by the next packet." That letter is not 
the commencement of a contract, but there 
is a previous arrangement. When we look 
back to the petition, it is there stated, that 
it was arranged, that the house in America 
should purchase, upon the joint account, 
shares of the United States Bank, which 
they were to remit to London, and the two 
houses were to share the profit or loss, 
as the case might be. It appears to me 
immaterial, whether, strictly speaking, it 
was a partnership or not, this being a 
specific agreement to share the profit or 
loss. If there was that^pecific agreement, 
they were partners so far. What is the 
effect of the contract ? There was a stipu- 
lation by the English house, that upon the 
transmission of the shares, they would 
hold them as the joint property of the two 
. firms, subject to the payment of the bills, 
and then to share the surplus between 
them. The American house have a right 
to insist upon this application of the pro- 
ceeds. The bill- holders come not upon a 
supposed lien, but to have their bills paid ; 
and the American house have a right to 
insist that they should be paid out of the 
]Mroduce of the shares. It seems to me, 
that in this case, following the cases of Ex 
parte Copeland (6), and Ex parte Ptescott, 
the proceeds of the shares ought to be ap- 

?lied, first, to the payment of the bill-holder, 
'hough there do not appear to be any 

(6) 5 Des. & Cb. 199 ; •. c. S Law J. Rep. (n.b.) 
Bankr. 7. 



Other creditors of the two houses, yet their 
rights must be provided for, as in the 
order made in the cases cited. But it is 
said, that the assignees are entitled to hold 
these shares, because they were in the 
order and disposition of the bankrupt at 
the time of the bankruptcy, under the 72nd 
section of the Bankrupt Act. It does not 
appear, that that section applies to this 
case. The property was transmitted to the 
English house for the benefit of the two 
firms ; and, therefore, came clothed with a 
trust, and cannot be subject to that clause 
in the statute, by the authority of Ex parte 
Watkhu. That case was peculiar, for there 
shares in an insurance oflBce were pur- 
chased in the name of the bankrupt as a 
secret trust, and for the purpose of con- 
cealment, and the Lords Commissioners, in 
giving judgment, laid great stress upon 
that circumstance, and confined their opi- 
nion to the case of a single secret trust, 
not as in this case, where it is the property 
of many, purchased for the benefit of the 
two houses, but made out in the name of 
Warwick, for the convenience of sale. 

Sir J. Cross. — I have no difficulty in 
coinciding with the opinion expressed by 
my learned colleague, as the American 
house, who are undoubtedly entitled to 
this property as between them and the 
London house, consent to its being applied 
as prayed in the petition. I consider that 
there is no question of order and disposi- 
tion. 

Sir G. Rose. — The question of order 
and disposition comes with no good grace 
from the assignees. They, with the pro- 
ceedings in their hands, ought to have put 
the fact in a course of evidence, by shew- 
ing the act of bankruptcy. There is no 
evidence as to that essential circumstance. 
Moreover, it is stated, that long before the 
bankruptcy, there was a suspension of pay- 
ment by Warwick, and an inspector ap- 
pointed ; therefore, the property was not 
in the possession of Warwick. It must be 
the common order for keeping distinct ac- 
counts, in order to let in any claim against 
the joint fund; and it must be declared, 
that the fund is a fund pro raid for the 
payment of all the bill-holders similarly 
circumstanced, and all expenses must be 
provided for. 

Costs of all parties out of the fund. 
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1838. \ Ex parte ainswortu and 
Jan. 29. y others re peter walker. 

Equitable Mortgage — Fraudulent Pre' 
Jerence — Petition, 

Where the petition of an equitable mort' 
gagee states that the deposit took place only 
nine days before the issuing of the fat, and 
there is nothing to rebut the presumption of 
fraudulent preference^ the Court will not 
make the usual order, 

Semble, the allegations in a petition are 
more in the nature of information to the 
Court than as pleadings in a cause. 

This was the petition of an equitable 
mortgagee. The petition stated, that the 
petitioner and two others carried on busi- 
ness as commission- agents, under the name 
of Brierley & Co., and had many dealings 
with the bankrupt, who was a cotton- 
spinner, and had a mill situated at Hurdley, 
in the county of Lancaster, up to the dis- 
solution of partnership between the peti- 
tioner and his co-partners, which occurred 
on the 11th of April 1837, in consequence 
of the embarrassed state of the affairs of 
Brierley & Co., and the petitioner finding 
a balance of 5,748/. due to the firm from 
the bankrupt, pressed him for some secu- 
rity for the amount, which the bankrupt 
gave on the 18th of April 1837, by depo- 
siting in the petitioner's hands the title- 
deeds to the cotton-mill, at the same time 
signing a memorandum to the effect that 
the deeds were deposited as a security for 
any sum or sums of money now due or here- 
after to become due from him, either alone 
or with any late, present, or future partner 
or partners, not exceeding 5,000/., &c, ; and 
that a fiat in bankruptcy was awarded against 
the bankrupt on the 27th of April 1837. 
The prayer was, that the petitioner might 
be declared equitable mortgagee to the 
amount, and for an account to be taken by 
the commissioners. 

The affidavit of the bankrupt wqs filed, 
and read by Mr, Spence, the petitioner's 
counsel. It stated the dealings between 
the parties for a long time, and that he 
became indebted to the partnership in a 
considerable sum ; that, in consequence of 
some communication he had had with 
Brierley & Co., he went to Preston, and 
New Series, VII.— Bankr. 



saw the petitioner on the 15th of April 
1837, who requested him to give the firm 
of Brierley & Co. what assistance he could 
in the way of security, in order that they 
might deposit some with their bankers; 
and that he would let the petitioner have 
his title-deeds to the mill, &c, ; that he 
observed he had not brought his deeds 
with him, but that he was willing to assist 
the firm of Brierley & Co. as far as he 
could, and promised to sign any acknow- 
ledgment of the debt for the bankers' sa- 
tis&ction ; that he offered to go over to 
Brierley & Co.'s warehouse on the fol- 
lowing Tuesday with his title-deeds ; that 
the bankrupt then inquired, whether, as 
notice of the dissolution of partnership 
between Thomas Ainsworth and Brierley 
& Co. had appeared in the Gazette, the 
business would be carried on as usual, to 
which the petitioner replied, that depended 
upon how far they should be able to induce 
their bankers to put off payment for a 
sufficient time, but that he should be as- 
sisted to go on at all events in his trade as 
usual ; that while they were on their way 
to the office of the petitioner's solicitor 
they were met by two of the petitioner's 
sons, partners in the firm of Brierley & 
Co., who suggested the propriety of going 
to the dwelling-house of the petitioner, aa 
it was a very busy day (being market day) 
at the attorney's office ; that he was shewn 
into a room by Thomas Ainsworth, jun., 
and his brother William Ainsworth, in the 
absence of the petitioner, when William 
Ainsworth placed upon the table a paper, 
which the bankrupt afterwards discovered 
to be a cognovit in an action of debt for 
8,000/., at the suit of the petitioner and 
his partners, which he was requested to 
sign, and replied, " I will sign anything 
you require; I am entirely in your hands; 
only I hope you will carry on the mill aa 
usual ;" that William Ainsworth said, 
** I will do all in my power to prevent the 
mill stopping," but that if the bankers would 
not retire the acceptances which defendant 
had given, then that would be impossible ; 
that defendant thereupon immediately sign- 
ed the paper without reading it, supposing 
it to be an acknowledgment of the debt to 
accompany the title-deeds, and his signa- 
ture was attested by Elizabeth Ainsworth^ 
F 
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a daughter of the petitioner ; that no 
mention was made by any one at the time 
that it was a cognovit, or of any writ or 
action at law having be^n commenced 
against him, nor had he any knowledge or 
suspicion thereof until an execution was 
levied, as hereinafter mentioned, but that 
since the putting in force of the said exe- 
cution, defendant has been informed that 
a writ of summons, in the Court of Com- 
mon Pleas at Lancaster, had, on or about 
the 10th of April last, been sued out by 
the petitioner and his partners against the 
defendant, which the defendant never knew 
of until the 22nd of April, when the exe- 
cution was levied; that on the 18th of 
April last, the bankrupt went over with 
his title-deeds to Manchester, and deli- 
vered them to the petitioner Thomas 
Ainsworth, at the warehouse of Brierley 8c 
Co. ; and, at the request of the petitioner, 
he called again a short time afterwards, 
oji which occasion he found together the 
petitioner, William Ainsworth, and Mr. 
Catterall, their attorney, the latter of whom 
perused the title-deeds, and prepared a 
further paper, which he signed, under the 
impression that it also was to go along 
with the deeds to the bankers of Brierley 
& Co., and which paper is now alleged to 
be the medium of deposit, &c. ; that VViU 
jiam Ainsworth fixed, at that meeting, that 
deponent should go over to Preston on 
the Thursday following, the 20th of April, 
to arrange about their supplying him with 
cotton, and money for wages, as the firm 
of Brierley & Co. had previously done in 
Manchester ; that he went, and there saw 
Thomas Ainsworth the younger, and Wil- 
liam Ainsworth, who told him that the pe- 
titioner had not returned home ; that they 
were glad to inform him that things were 
turning up better at Manchester; and that 
in their father's absence they would give 
him a recommendation to Mr. Cooper, 
commission-agent in Preston, and gave 
him a letter of introduction accordingly, 
and deponent, on delivering the letter, re- 
ceived from Mr. Cooper IHOL to pay his 
workmen; that on the 22nd of April, the 
Saturday following, he was visited by a 
sheriff's ofBcer and the solicitor Mr. Cat- 
terall, who informed him that they had an 
execution against his goods for 8,000/. ; 



that application had been made to the 
Judges of the Court of Common Pleas at 
Lancaster, and the execution was set aside. 

Mr, Spence and Mr, Anderdon^ in sup- 
port of the petition. 

[Per Curiam, — Are you ready to abide 
by the order of the Court, and have the 
securities sold, and the money brought into 
court to abide our decision ?] 

Mr, Spence assented. 

[Sir G. Rose. — Your petition states, 
that the deposit took place on the 18th of 
April, and that the fiat issued only nine 
days afterwards; can this Court give effect 
to your lien under such circumstances ?] 

There is no pretence for saying that this 
was a fraudulent preference, neither do they, 
on the other side, allege any circumstances 
that could have led to the supposition that 
such an issue would be raised. It is ap- 
prehended, that this Court Is bound to see 
the pleadings of the cause strictly adhered 
to, and not to permit the parties to be taken 
by surprise. The only issue they have raised 
is, as to an alleged agreement on the part 
of the petitioner to support the bankrupt 
in his business. 

Mr, Stvanston and Mr, Deacon, for the 
respondents, were not called on by tlie 
Court. 

Per Curiam, — If it had been the prac- 
tice in this court to treat the affidavits 
made by parties in the strict nature of 
pleadings in a cause, it would have been 
the duty of this, as it is of other courts, to 
keep the parties to their allegations in their 
petitions ; but such has not been the prac* 
tice in bankruptcy. The affidavits tender 
no issue, they can only be looked upon as 
the statements of parties on oath, for the 
information of the Court ; the Court has 
always exercised a discretion to say what 
issue lies upon the petitioner from his 
statements in the petition ; and when we 
see the deposit took place on the 18th of 
April, and the bankruptcy on the 27th, the 
Court cannot declare the petitioner entitled 
to a sale of the securities, unless for the 
purpose of paying the money into coi^rt. 
The order we propose to make does not 
give the assignees any more right to have 
the deeds than they had before. All the 
Court can order upon this state of facts is» 
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that the petition shall be dismissed, with 
costs, unless the petitioner consent to an 
order for the sale of the property, and pay- 
ment of the proceeds into court, with li- 
berty to the assignees to present a petition 
to have the proceeds paid over to them. 



1838 
March 



14.> 



Ex parte bignold re Theo- 
bald. 



Mortgage^ with Power of Sale — Notice — 
Reputed Ownership, 

The common order for sale made on a 
mortgage, with power of sale, notwithstand- 
ing a proviso that it should not be exercised^ 
for five years, and the mortgagor had 6e- 
come bankrupt within the five years. 

Quaere — Where the same person is secre- 
tary of two societies^ whether knowledge ob^ 
tained by him in his capacity as secretary to 
one society, amounts to notice to the other so- 
ciety of a deposit of shares t so as to take the 
case out of reputed ownership. 

The bankrupt had mortgaged real es- 
tates to the petitioner, with a power of 
sale ; but it was provided, that the peti- 
tioner should not exercise this power for 
five years, which had not expired at the 
time of the bankruptcy. 

By an agreement dated August 1835, 
between the bankrupt of the one part, and 
Samuel Bignold, the petitioner, as secretary 
of the Norwich Union Life Insurance 
Company, of the other part, it was agreed 
and declared by the bankrupt, that the cer- 
tificates of twelve shares of the Norwich 
Union Fire Insurance Society, the property 
of the bankrupt, and which he had depo- 
sited with the said S. Bignold, «should re- 
main with him, by way of pledge, as an 
additional security for 8,000/. and interest, 
secured by a mortgage of real estates, and 
that the bankrupt would at any time there- 
after assign or transfer the shares to S. 
Bignold. The petition stated, that S. Big- 
nold was, at the date of the agreement, 
and continued to be, one of the secretaries 
of the Norwich Union Fire Insurance So- 
ciety; and consequently, that society, 
through him, had immediate notice of the 
deposit, so as to take the shares out of the 
reputed ownership of the bankrupt. 



On the 9th of November 1837, a fiat 
issued against the bankrupt. The affidavit 
of Thomas Bignold stated, that he and his 
partner, Mr. Pulley, were joint solicitors 
of the Norwich Fire Insurance Society, 
and that the transfers of, and deeds relat- 
ing to, shares in the last-mentioned society, 
were prepared at the office of him and his 
partners : that in respect of each share in 
the said society a certificate was granted 
to the original proprietor ; and when any 
change of ownership took place, the certi- 
ficate was brought to such office with in- 
structions, and the deed was there pre- 
pared, and sent with the certificate to be 
laid before a board of directors, for their 
approval of the proposed new proprietor ; 
and if approved, to have a memorandum 
written on the certificate, of the deed exe- 
cuted by such new proprietor, signed by 
three of the directors ; and that such deed 
was retained at the office, and the certi- 
ficates returned to the solicitors* office, to 
be delivered to the persons entitled thereto: 
that the certificate was the only document 
which a proprietor of shares held as evi- 
dence of his title : that the twelve certi- 
ficates of the said bankrupt's shares, from 
the time of the deposit with the Norwich' 
Union Life Insurance Society, had been in 
the possession of Mr. Pulley's firm, as 
solicitors of the same society ; and that no 
sale or transfer of them could have been 
effected by the bankrupt without the pos- 
session of the certificates, and the know- 
ledge of Thomas Bignold, or some member 
of his firm. The affidavit of Adam Taylor 
stated, that he and Samuel Bignold were 
joint secretaries of the Fire Insurance So- 
ciety, and that the shares continued, to the 
bankruptcy, to be in the books of the 
society in the name of the bankrupt, and 
that the annual dividends were regularly 
paid to the bankrupt ; and that no notice 
was ever given to him of any incum- 
brance thereon by Samuel Bignold; and 
that the Life Insurance Society was 
wholly distinct from the Fire Insurance 
Society. 

This was the petition of Samuel Bignold, 
as secretary of the Norwich Union Life 
Insurance Society ; and it prayed, that he 
might be declared equitable mortgagee of 
the real property, and of the shares so de- 
posited, and for a sale. 
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Mr, Swanston and Mr. 0. Anderdon for 
the petition. 

Mr, CookCf contr^. — The period for 
calling in the mortgage is not yet expired, 
and consequently, there can be no sale 
ordered of the real property. As to the 
shares, there has been no notice to take 
the case out of reputed ownership, under 
the 72nd section of the Bankrupt Act; 
there was only the knowledge of Bignold, 
as agent of the Life Insurance Office; 
there ought to have been some official 
notice to the Fire Insurance Office : the 
bankrupt also regularly received the an- 
nual dividends. 

Mr. Swanston, in reply. — The shares 
could not be transferred without the pro- 
duction of the certificates. In Smith v. 
Smith {!), all the notice that was given 
was, that one of the trustees had some 
private conversation relative to the trans- 
action. 

[The Chief Judge. — In Kidder's case 
(2), the Lords Commissioners thought the 
receiving of the dividends a material cir- 
cumstance.^ 

The equitable contract was complete, 
and the only question is, whether it can be 
carried into effect against the assignees. 

[Sir J. Cross. — It is most probable, 
that the secretary is the proper person to - 
whom notice should be given.] 

Notice to any person officially concern- 
ed is all that is necessary. 

[The Chief Judge. — Official notice is 
sufficient.] 

Bignold was a trustee for both parties 
at once. 

The Chief Judge. — There are two 
questions raised — first, in respect of the 
legal mortgage of the real property ; se- 
condly, in respect of the deposit of the 
shares of the Norwich Union Fire Office. 
The objection to the prayer of the petition 
as to the real estate, rests upon two cove- 
nants in the deed, by one of which the 
mortgagee covenants not to call in the 
mortgage till the expiration of five years, 
if the mortgagor should continue to pay 

(1) 2 Cr. & Mee. Z5X; 8.c. as Smith v. Master- 
man, t Law J. Rep. (n.s.) Exch. 42. 

(2) 2 Mont. & Ayr. 348; 8.c. 5 Law J. Rep. 
(n.8.) Bankr. 56. 



the interest regularly; and the other, a 
covenant for quiet enjoyment. It is said 
by the assignees, that in consequence of 
these covenants, the mortgagee could not 
put in force the power of sale contained in 
the deed, and that, therefore, he cannot now 
call upon the assignees to sell. It is true, 
that he could not do it in respect of the 
power of sale ; but as a debtor, he desires 
to prove his debt against the estate : this 
he cannot do till he has realized his secu- 
rity. It is the ordinary mode, after the 
assignees are chosen, to sell the security. 
That sale indicates the value of the pro- 
perty ;. the party gets paid ^o tanto, and 
proves for the difference. The assignees 
rest upon these covenants, as keeping the 
petitioner out of the proceeds, and yet are 
not willing to give him the benefit he is 
entitled to from them. Before the bank- 
ruptcy, the petitioner had the responsi- 
bility of the bankrupt, and of his estate ; 
but he loses the bankrupt's responsibility, 
by the bankrupt's getting his certificate, 
yet the assignees wish to keep him to all 
the contracts he has made. The object of 
the petitioner is, to produce the best evi- 
dence of the value of the property — namely, 
by a sale of it. There seems to me no ob- 
jection to granting that part of the prayer 
of the petition. There is some difficulty 
as to the other part, on account o£ Kidder's 
case. What has been done, can hardly be 
considered as notice to the Fire Office* 
The cases upon this subject put the neces- 
sity for notice on two grounds — first, upon 
the incompleteness of the equitable transfer 
without it, inasmuch as, by the transfer 
of goods, ^e complete right passes; 
but not in this kind of property ; an4 
therefore, without notice, the title is not 
complete. . Secondly, that without no- 
tice, it is not out of the order and dispo- 
sition of the bankrupt. In the case of 
shares, that inasmuch as the bankrupt's 
name was upon the books as owner, he 
must be apparent owner, and that he might 
get credit on the faith of that, and might 
have had these shares transferred to other 
parties, which the directors, not having no- 
tice of the equitable deposit, might inno- 
cently be parties to. All the cases having 
required notice to the office of the deposit, 
to prevent the right of the assignees attach- 
ing, the question is, whether notice has 
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been given. It is contended, on the part 
of the petitioner, that it has, because 
Bignold was secretary both of the Life 
Office and the Fire Office, and therefore 
must have known of the deposit as secre- 
tary of the Fire Office. A distinction 
must be drawn between mere knowledge 
and notice to the company itself. If Big- 
nold's interference was necessary, either 
for the purpose of receiving a dividend, or 
for any other act, then it might have been 
said that the knowledge of Bignold was 
sufficient. But there is nothing in the deed 
or rules of the society which shews that the 
interference of the secretary is necessary ; 
and if there were two secretaries, Bignold's 
interference would not be at all necessary •- 
If regular notice had been given to Big- 
nold, as secretary of the Fire Office, he 
must have made some official entry of the 
fact, or he would have been guilty of neg- 
lect. There is a great difference between 
Bignold*s knowing it as secretary of the Life 
Office, and knowing it as secretary of the 
Fire Office: his neglect was as secretary 
of the Life Office. My opinion is. that the 
notice is not sufficient. In Ex parte Wat' 
kins re Kidder^ the Lords Commissioners 
say, that the private knowledge which one 
of the directors and the actuary had of the 
transaction, could not operate as notice of 
this secret trust to the company, and that 
therefore it was in the order and disposi- 
tion of the bankrupt. 

Sir J. Cross. — It has been so often de- 
cided in transactions of this sort, that there 
should be some kind of notice, that it be- 
comes necessary to require it. But the law 
has not said what the notice should consist 
of, or in what manner it should be given, 
therefore, it must be determined in each 
particular case by the circumstances. In 
this case, it is not suggested what would 
have been sufficient notice. The matter 
comes to the knowledge of Bignold, who 
was the secretary of both societies: he 
was the proper party to receive formal 
notice. A distinction has been taken be- 
tween knowledge and notice. In the case 
of notice of the dishonour of a bill, it 
is nothing, to say that a prior indorsee 
knew o? it ; formal notice must be given, 
because the holder looks to him as respon- 
sible. If the law had required such a 
notice as would render a person respon- 



sible, then the distinction betwixt know- 
ledge and notice would be good. But here, 
no transfer could be made without the 
production of the certificate. It seems to 
me, that the circumstances of this case 
satisfy the exigency of the decided cases, 
which require some notice, and that this 
notice is sufficient. With regard to the se- 
cond poi^t, whether the creditor is bound 
by the covenants in the deed ; it is insisted 
by the assignees that he is bound : but in 
what way? The assignees have no right 
to insist upon that, unless they say, we are 
the assignees of this covenant. But it is 
impossible that they can come in as assig- 
nees of the covenant, without being bound 
by it. They must pay the interest regu- 
larly, and pay the principal at the end of 
the time, or else the creditor would both 
lose the personal security of the bankrupt, 
and be kept out of the real estate, and lose 
all right to proof for the deficiency. The 
petitioner bad a right to come in under 
the bankruptcy, and demand payment, 
subject to all the circumstances of the con- 
tract between the parties. 

SiE G. Rose. — It is quite right that the 
order should go as to the real estate. With 
respect to the certificates, there is i)ot suf- 
ficient to displace their order for sale. If 
it were not for Kidder* s case^ I should im- 
mediately say that the notice was sufficient. 
If the assignees think it worth while to 
raise the question as to the proceeds, this 
order must be considered as not precluding 
them. 

Order made for sale of the real estate 
and the shares ; the petitioner undertak- 
ing not to set up this order as an objection 
tp any claim the assignees might think 
right to make with respect to the proceeds 
of the shares. 



1888 1 
A *1 21 I ^^ P^^'^ BARNES re medley. 

Legal Mortgage — Sale — Rents and Pro* 

fit*. 

A, B. mortgages several estates to C, D, 
the mortgagor continuing in possession as 
to some, the remainder being in the hands qf 
tenants of the mortgagor. After tlie bank" 
ruptcy of A, B^ C, V, obtains an order of 
sale, but makes no entry, and gives no notice 
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to the tenants, in consequence of an agree" 
tnent with the assignees that he should he in 
the same position, as to the rents, as if he had. 
An auctioneer is agreed upon by both parties, 
who puts his man into possession. Pending 
the arrangements for the sale, the assignees 
sell separately the growing crops : — Held, 
that the circumstances raised a contract 
against the eusignees^ that C, D, should 
have the same rights as if he had made a 
legal entry at the bankruptcy, 

Semble — There is no reason why a legal 
mortgagee should not have the rents and 
profits from the date of the order of sale, as 
in the case of an equitable mortgagee. Sed 
vide £x parte Living (1). 

In the years 18^f> and 1830, the bank- 
r4ipt Medley, by several assurances, mort- 
gaged to the petitioner Barnes freehold 
and copyhold property, for (he several 
sums of 15,000/. and 13,000/., with interest, 
at 41. per cent, per annum. In 1833, Med- 
ley paid to Barnes 3,000/. in part satisfac- 
tion of the mortgage debt. 

On the 31st of January 1837, a fiat 
issued against W. Medley and A. A. Med- 
ley, his partner. 

At the time of the bankruptcy part of 
the mortgaged premises were in the pos- 
session of W. Medley, the remainder being 
let to tenants. On the 25th of 'March 
1837, Messrs. Amory & Coles, solicitors 
of the mortgagee, wrote to Messrs. Jones 
& Ward, the solicitors of the assignees, a 
letter, which, after referring to another 
indenture, proceeded as follows : — " We 
also beg to inquire if there be any person 
on the Iver estate to take care of such 
parts as are on hand. Of course, M^i 
Barnes is entitled to the rents now due." 

On the 1 2th of April, the solicitors of 
the mortgagee wrote to the solicitors of 
the assignees as follows : — ** We have been 
expecting to hear from you respecting the 
estate at Iver, in mortgage to Mr. Barnes. 
W^e think arrangements should be making 
for the sale, and we propose Mr. G. Robins 
as the auctioneer, who would be able to 
advise as to the propriety of accepting 
Mr. Whittington's offer for part of the 
estate till Michaelmas or for a term. If 
the estate be not let, some one ought to 

(1) 2 MoDt. & Ajr. 223. 



be put into possession to take care of it, 
which we will have done, unless there be 
some one already there. We have no wish 
to interfere, as we have already stated to 
you, unnecessarily with respect to this pro- 
perty, but to justify our non-interference, 
we must request to be fiivoured with a 
letter from the assignees or from you on 
their behalf, agreeing that Mr. Barnes shall 
be entitled to the arrears of rent due at the 
bankruptcy, or subsequently to accrue. 
We shall be obliged by an immediate an- 
swer, as we understand that at this time 
of the year a little delay may occasion con- 
siderable damage." 

On the 19th of April there was a meet- 
ing of the assignees, at which Messrs. A. 
& C. attended on the part of the mort- 
gagee, and it was agreed verbally, that 
Barnes was to be in the same situation as 
if he had given notice to the tenants at the 
date of the first letter of Messrs. A. & C. to 
Messrs. J. & W. On the same day, Messrs. 
J. & W. wrote to Messrs. A. & C. the fol- 
lowing letter : — " The assignees, after you 
left their meeting tins morning, determined 
on the sale of. the Iver estate in mortgage, 
to employ an auctioneer in the neighbour- 
hood, and have named Mr. Murray, of 
Uxbridge. With reference to our conver- 
sation this morning, as it may be satisfac- 
tory to you, we beg to say, that so far as 
the assignees are concerned, you are not 
to be prejudiced by our verbal communi- 
cation on the subject of the rent of the 
estate, and shall be placed in the same 
situation as if you. had given notice to the 
tenants immediately after our interview of 
the 10th ult., supposing you then had a 
right, when no interest was due to your 
client, to give such notice." On the 2nd 
of June 1837, the commissioner made the 
common order for sale of the premises. 
On the 9th of June 1837, Barnes applied 
to the Court of Review, and obtained an 
order for liberty to bid at the sale, and it 
was ordered that the sale should be con- 
ducted by the creditors' assignees. 

Pending the arrangements for the sale, 
Murray, the auctioneer, by the direction of 
the assignees, and with concurrence of the 
solicitors of Barnes, sold the grass and 
clover on the land in hand, and on that 
occasion wrote to Messrs. A. & C. as fol- 
lows : — 



Digitized by 



Google 



COURT OF BANKRUPTCY: 1838. 



SO 



"JuneftSn}, 1887. 

" Gentlemen — I tliis day sold by auction 
about sixty-nine acres of grass and clover 
upon the estate at Iver, and if it holds out 
near the quantities stated in the terrier, 
you will have to receive at least 2201.^ 
after deducting the expense of selling." 

The estate was sold on the 5th of July 
1887, when Barnes became the purchaser 
for 12»000/. The solicitors to the assig- 
nees then objected to Barnes receiving the 
proceeds of the grass and clover, when 
the solicitors of the petitioner wrote to 
them the following letter, on the 25ih of 
October 1837 : — "/?<? Medley. We shall 
be glad to have the question respecting the 
produce of the lands in hand settled as soon 
as convement. Shall we refer it to a bar- 
rister to be agreed on, upon a case to be 
stated between us, or in what other way 
do you propose to have the matter settled?" 
No answer was received to this letter, but 
the solicitors to the assignees immediately 
applied to Mr. Murray to pay the money 
over to them ; and Murray having in- 
formed Messrs. A. & C. of this demand, 
received a notice irom them not to part 
with the money; but upon further demand 
by the assignees, Murray paid over to the 
official assignee 136/. 4«., the balance of 
the proceeds of the sale. 

The petition stated, that the amount at 
which the estate was purchased, together 
with the other securities, were considera- 
bly less than the amount of principal and 
interest due to the petitioner upon his 
mortgage at the time of the bankruptcy, 
and that after receiving the 136/. 4s. there 
would still be a deficiency, which he was 
desirous of proving under the fiat, but he 
was advised that he could not do so, till 
his right to that sum, or other the net pro- 
ceeds of the grass and, clover, was ascer- 
tained by the order of the Court. 

The petition prayed, that the assignees 
might be ordered to pay over to the peti- 
tioner the 136/. 45^, or other the proceeds 
of the sale of the grass and clover received 
by the ofRcial assignee, together with the 
petitioner's costs; and, if necessary, that an 
account might be taken of the proceeds of 
the sale. 

Mr, Stvanston and Mr. Heaihfield^ for 
the petitioner. — The only question is, whe- 
ther Barnes is entitled to the proceeds of 



the growing crops sold after the date of 
the order of sale by the commissioner. 

[The Chief Judge. — Had Barnes taken 
possession of the estate at the time of the 
bankruptcy?] 

No. 

[The Chief Judge."— There would be no 
dif^culty except for the case of Ex parte 
Temple\2\ and in that case there was an 
actual agreement that the mortgagor should 
continue in possession as tenant at will. 
I do not see any reason why a legal mort- 
gagee should not have the same advantage 
as an equitable mortgagee.] 

Mr. Burge and Mr. Bacon for the re- 
spondents. — A legal mortgagee ought not 
to have an advantage in bankruptcy, which 
he could not get by an action of trespass 
for the mesne profits. He could not re- 
cover prior to the day of the demise. 
Admitting that the mortgagee was not in 
possession, and that there was no default, 
there is no right of action. 

[The Chief Judge. — There was no in- 
terest in arrear; but as the day of payment 
is passed, the mortgagee might bring an 
action of ejectment immediately. The 
mortgagee may treat the mortgagor as a 
tenant or a trespasser ; but if as tenant, as 
a tenant by sufferance.] 

There is no authority for the proposition 
that the order for sale can be treated as an 
entry by the mortgagee, so as to entitle 
him to the growing crops ; see the judg- 
ment in Ex parte Temple, 

[The Chief Judge.— The Vice Chan- 
cellor was mistaken in.his law. In Hodg" 
son V. Gascoigne{S) it was held, that after 
judgment in ejectment, at the suit of the 
landlord, the value of the growing crops, 
though sold or seized in execution, if the 
sale or execution were subsequent to the 
day of the demise laid in the declaration, 
might be recovered in an action for mesne 
profits ; and see Partridge v. Bere (4).] 

[Sir G. Rose. — The kgal right is not 
to be looked at. Directly the mortgagee 
comes here for an order of sale, he comes 
upon a new contract. The right of entry 
and ejectment is abandoned on both sides ; 
and the order of sale is made upon the 

(f) 1 Gljn & Jam. 216. 

(3) 5 B. & Aid. 88. 

(4) Ibid. 604. 
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common principle, that the accessory fol- 
lows the subject.] 

In Ex parte Living, it is said, " A mort- 
gagee has already sufficient advantages 
over the rest of the creditors. In equita- 
ble mortgages the mortgagee cannot enter ; 
in legal mortgages he can, and must stand 
on his legal right." 

[The Chief Judge. — That case went 
upon the ground that no notice was given 
to the tenants. Here, there is an agree- 
ment that the party should be in the same 
position as if he had given notice. The 
question is, when there is an order for sale, 
whether it is not to be of the estate as it 
then stands ?] 

Mr, Swariston, in reply. — There is no 
rational distinction between a legal and 
an equitable mortgagee. It is said, that the 
mortgagee did not enter. How does his 
forbearance prejudice his right to the estate 
sold at his instance ? If there had been a 
sale of the estate and the crops together, 
could the assignees have called for an ap- 
portionment ? . Can they then, by this ar- 
rangement of selling separately, deprive 
him of that benefit ? 

[Sir O. Rose. — His calling for a sale is 
an act referable to ownership.] 

The Chief Judge. — This case may be 
decided on its own peculiar circumstances 
without bringing into discussion the general 
question, as to whether a legal mortgagee 
is entitled to the rents and profits from the 
date of the order of sale. At the time of 
the order of sale by the commissioners 
there were on the ground certain crops 
growing. The sale did not take place 
immediately, but in the interval there was 
a correspondence arid conversation between 
the parties, and certain arrangements were 
made. Looking at the letters of the par- 
ties, it appears that the terms upon which 
the sale was agreed upon, were, that it 
should not be considered necessary for the 
mortgagee to take any legal steps as to 
the rents and profits, but that he should 
be considered in the same position as if 
he had done so. And when in his letter he 
takes notice that some person ought to be 
put into possession, and says, " that if the 
assignees do not do so, he will," it is quite 
clear, that the understanding of the parties 
was, that the estate was to be in the same 



situation till the sale. If so, it is unne- 
cessary to decide the general question, 
though, I confess, if it were not for the case 
of Ex pat^ Living re Tomhes, I should 
have not the least doubt that the legal 
mortgagee was entitled to have the estate 
sold in the same position as it was when 
the order of sale was made. 

Sir J. Cross. — The assignees do not 
appear to have been in the legal possession 
of the estate at the time ; and it is evident 
the mortgagee treated it as a vacant pos- 
session. The auctioneer himself had pos- 
session at the time he sold the crops, in the 
execution of the order which the mort- 
gagee had obtained. Was the auctioneer 
the agent of both parties or not ? As soon 
as he sells the crops, he immediately writes 
to the mortgagee, *' I have this day sold, 
&c., and you will have to receive about 
220/.," &c. The auctioneer considered 
himself as selling for the benefit of the 
mortgagee. If he had been selling for the 
assignees, he would have written as their 
agent. The assignees did not claim the 
proceeds at the time, and their detention 
seems an afterthought. It seems to have 
been the understanding of both parties that 
the estate, with the crops, was to be sold 
in satisfaction of the mortgage debts. 

Sir G. Rose. — ^The circumstances of 
conduct here raise a contract against the 
assignees, that the growing crops should 
be considered as security for the mortgage 
debt. 

The petitioner's costs out of the pro- 
ceeds of the sale of the crops, the surplus 
to the petitioner ; the assignees* costs out 
of the general estate. 



1838. \ p 
April 23. / ^* P^^^ ^^^^^ '** '^«"- 

Fiai'-Practice, 

An unopened Jiat annulled after the expi" 
ration of the time, on the application of the 
bankrupt, without costs under the ctrciim- 
stances. 

In this case, the bankrupt was a tanner, 
residing at Cheltenham, and the petitioning 
creditor was a leather-seller, residing at 
Gloucester^ The bankrupt assigned his 
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stock in trade to one Herbert, on trust, to 
pay all his creditors ^Os. in the pound, 
which had been done, with the exception'of 
some bills not yet due. It appeared that the 
petitioning creditor had issued a fiat, but 
had declined to prosecute it, on an un- 
derstanding that he was to receive the sum 
of 47^., alleged to be due on a bill, and 
also ^5L to cover the costs of the fiat ; 
but it was distinctly sworn, that the bank- 
rupt was not a party to the negotiation. 
The petition prayed, that the fiat might be 
annulled with costs, against the petitioning 
creditor. There was also an allegation in 
the petition, denying that the petitioning 
creditor had any debt. 

Mr. Sturgeon^ for the petitioner. 

' [^Per Curiam, — Can we interfere, when 
the fiat has not been opened at the suit of 
the bankrupt?] 

If not, the petitioner is without any 
temedy, and a person will be in a far 
worse condition, who has a fiat sued out 
l^inst him, which is too bad to be pro- 
ceeded with. While this exists, no one will 
pay money to the bankrupt. 

[The Chief Judge. — I find they will 
not interfere at the office, without an order 
from this Court.] 

Mr, Betkellf for the respondent Grood« 
win. — The fiat was not opened, in conse- 
quence of an understanding between the 
petitioning creditor and a person named 
Herbert, and the solicitor who appeared 
as the solicitor to the petition, was present 
at the negotiation. 

[P«r Curiam. — But it is distinctly sworn 
that the bankrupt was not a party.] 

There is also the denial of the debt; 
and the costs of those affidavits certainly 
were not necessary. 

The Court proposed to annul the fiat 
with costs, as far as the non-prosecution 
went, leaving the petitioner to pay the 
costs incidental to the disputing of the 
petitioning creditor's deb). 

It was finally agreed to take the super- 
sedeas without costs. 



1838 
Mar. 16 



.} 



Ex parte lawsom re mar- 

GBTTS. 



Practice. — Removing a Fiat, 

The Courtf on granting a Jiat, issued 
agavM a trader residing in Oxford, to he 
exited brfore a commissioner in town, made 
the petitioning creditor undertake to pay the 
bankrupt's travelling expenses. 

This was an application to have a com- 
mission worked in London, which had been 
sued out against a wine-merchant residing 
in Oxford. 

Mr. Heathjield applied upon an affidavit 
of the petitioning creditor, stating that 
most of the creditors resided in town ; and, 
that as most of the bankrupt's estate con- 
sisted of book debts, owing to him from 
persons in the University, they would be 
better got in, by an official assignee being 
appointed in London. 

Per Curiam. — You may take an order, 
on condition that you pay the expenses 
incurred by the bankrupt in coming to 
town to attend meetings. 



} 



In re shannon. 



New Series, VIL—Bankr* 



1838. 
April 19. 

Practice. — Ftat — Attendance of Petitkn* 
ing Creditor. 

The attendance of three petitioning credit 
tors dispensed with, on the ground^ that they 
were the only partners ^ their respective 
firms, who conducted the business, and could 
not, without great inconvenience, attend at 
the distance of forty miles. 

Mr. Metcalf ap^Wed on the joint affida- 
vit of three petitioning creditors out of 
four, for leave to dispense with their at- 
tendance at the opening of the fiat at 
Leeds, they residing at Manchester, a dis- 
tance of forty miles. It was stated, that 
they were severally the managing partners 
of their respective firms; which they could 
not leave without considerable loss, inso- 
much, that they would prefer losing their 
debts altogether, to having to take the 
journey. 

O 
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Per Curiam, — ^This a very slight case, 
but inasmuch as there are three persons to 
travel who would be inconvenienced, you 
may take an order. 



] 



Ex parte FORSTB&r^FORSTER. 



1838. 
March 16 
April 19. 

Practice, — Supersedeas — Depositions, 

It is competent to the petitioning creditor^ 
where a bankrupt petitions to supersede, to 
rely upon the proceedings ; and if the Court 
shall be of opinion that there are, upon the 
proceedings, the requisites to support a fiat, 
they will order an inquiry, notwithstanding 
the respondent has omitted to furnish the 
bankrupt with copies of the depositions. 

This was a petition by the bankrupt td 
supersede, on the ground of there being 
no act of bankruptcy. 

Mr, Swanston and Mr, 0, Anderdon for 
the petition. 

Mr, Koe, for the assignees, proceeded to 
read the depositions of the act of bank- 
ruptcy, not having furnished the bankrupt 
with copies, and not having any affidavits 
filled in opposition. 

[The Chief Judge. — These depositions 
are not evidence ^if you wanted to make 
them evidence, you should have given 
copies, or filed affidavits substantiating 
them, and then the bankrupt would have 
had an opportunity of answering them. 
There must be some further inquiry.] 

Mr, Koe then prayed that the petition 
might stand over, that the assignees might 
prepare affidavits of these facts. 

[Per Curiam.— Upon payment of the 
costs of the day.] 

Mr, Swanston objected to putting off 
the petition, citing Ex parte Chambers (1 ), 
where it was held, that the depositions 
could not be received. 

[Sir G. Rose. — If the depositions upon 
the proceedings carried no act of bank- 
ruptcy, you would be entitled to an imme- 
diate supersedeas; but with a little ex- 
planation, there would be a clear act of 
bankruptcy upon the proceedings. It is 
therefore right Uiat the other side should 

. (1) 1 Mont. & Ayr. 464; and see Ex parte 
Thirkell, 5 Law J. Rep. (n.s.) Bankr. 40. 



have an opportunity of answering the case. 
The Court does not make the proceedings 
evidence, but looks at them to govern its 
discretion, either in superseding or grant- 
ing a new fiat immediately.] 

[Sir J. Cross. — When the trial comes 
on for hearing, it seems strange that a party 
should have another day to furnish evi- 
dence.] 

[Sir G. Rose. — It has been the practice 
for thirty years. Formerly, the bankrupt 
could not see the proceedings. The Court 
has a right, at any time, to call for further 
affidavits if it is not satisfied. The looking 
at the proceedings is an exercise of the 
discretion of the Court, for the benefit of 
the bankrupt; for if the depositions did 
not warrant the adjudication, he has a right 
to a supisrsedeas ; but the assignees are to 
be protected, and the creditors who have 
proved. In Ex parte Fypond(ft) it was 
held, that the respondents mi^ht rely upon 
the proceedings, without giving notice to 
the bankrupt ; and the Court will look at 
such depositions, without permitting the 
bankrupt to inspect them.] 

The Chief Judge. — In Exparte Fypond, 
there was no affidavit, and no notice given 
to read the proceedings; yet the Vice 
Chancellor directed an issue as to the act 
of bankruptcy. No costs of the day were 
given in that case. When this case was 
first opened, I thought it was a mistake of 
the petitioning creditor, and that the Court 
had never gone so far as to allow the peti- 
tioning creditor to rely upon the proceed- 
ings alone; but Ex parte Fypond esta- 
blishes that the petitioning creditor was 
right. It has always been the practice to 
look at the proceedings, to see whether it 
is a fit case for supersedeas, or for dis- 
missal, or further inquiry. I should be 
sorry to dismiss the petition upon what 
appears on the proceedings, but should 
always wish to give the bankrupt an op- 
portunity of answering. The Court will 
direct further inquiry, leaving it to the 
party to settle what that inquiry shall be. 

Sir J. Cross. — I cannot reconcile it with 
a sense of justice, that the bankrupt should 
be put to the expense of attending the 
Court, and then be put off, because the other 

(2) 1 Mad. 624; and which is oorrectlj stated 
in 1 Mont, & Ayr. Dig. 585. 
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parties are not furnished with evidence, 
without having those expenses paid to him. 

Sir 6. Rose -concurred with the Chief 
Judge, and having looked at the proceeding, 
stated, that there was in the deposition a 
good act of bankruptcy, with a little ex- 
planation. 

It was then ordered, that the petition 
should stand over for vivd voce examina- 
tion; and no order was made as to the 
costs of the day. 

April 19. — On motion by Mr, SwansUmt 
on behalf of the bankrupt, it was ordered, 
that the bankrupt should be at liberty to 
inspect the proceedings, and take copies, 
at his own expense ; and that the peti- 
tioning creditor should give notice to the 
bankrupt of any act of bankruptcy intended 
to be relied on at the trial, within a cer- 
tain day* 

1888 1 
A '1 19 I ^^ fort^ CHAPP£L re oavs. 

BiU of Exchange — Notice of Dishonour 
im Bankruptcy of Indoner — Appeal from 
CommUsioner. 

On a bill falling due after the bankruptcy 
of the indorsert cmd before the choice of as^ 
iignees^ notice must be given to the bankrupt, 
OM, after the choice^ to the assignees. 

Objections may be raised before tlie Court 
of Review, which were not raised before the 
commissioner. 

This was a petition by the assignees to 
expunge a proof. The bankrupt was in 
the habit of drawing and indorsing bills, 
and handing them over to an agent to get 
them discounted. The agent deposited 
several of them with the respondent Wool- 
let as a security for his own debt. The 
proof was sought to be expunged on two 
grounds: first, that Woollet knew of the 
specific purpose for which they were placed 
in the hands of the agent ; and secondly, 
that though some of the bills fell due and 
were dishonoured between the adjudication 
and the choice of assignees, and others 
after the choice, yet no notice of the dis- 
honour was given either to the bankrupt 
or to the assignees. 

Mr, S mansion and Mr» Archbold, for the 
petition.— It is admitted, that there is not 



sufi9cient evidence to establish the fact' of 
Woollet's knowledge of the agency ; but as 
the only consideration for the bills was the 
antecedent debt of Woollet to the agent, 
and as no notice of the dishonour has been 
given either to the bankrupt or his assig- 
nees, the proof cannot stand. 

Mr, J. Russell and Mr, Bacon, for the 
respondents. — The question of notice can- 
not be opened here, because it was never 
raised before the commissioner, and this is 
a court of appeal. 

[The Chief Judge. — Not for this pur- 
pose. Do yoH say that any of the parties 
who could have proved notice are dead ?] 

The respondent states, in his affidavit, 
that he believes due notice was given of 
dishonour of all the bills; neither the bank- 
rupt nor the assignees make any statement 
upon affidavit that due notice was not 
given, but simply allege it upon the pe- 
tition. 

[Sir J. Cross. — Your whole right rests 
upon proof of notice.] 

There is a right of proof upon a bill 
before it is due. 

[The Chief Judge. — ^That does not ex- 
empt you from giving notice.] 

It has never been decided that it is ne- 
cessary to give notice in such a case ; and 
the reason for giving notice of the dis- 
honour of a bill would not apply to assig- 
nees, because they could not take it up. 

[The Chief Jubge. — Could they not re- 
cover against a prior indorser ?] 

The Chief Judge. — This proof can only 
be supported against Oans*s estate by Wool- 
let, as the holder of the bills. The bills 
having on them the indorsement of Gans, 
he is primd facie liable to pay. It is not 
material whether a good consideration 
passed to Gans ; if a good consideration 
passed to the person who gave the bills to 
Woollet, he would then be entitled to prove 
unless a case of fraud were made out. If 
Woollet had been aware of the specific 
purpose for which the agent had the bills, 
that would vary the case ; but that has not 
been made out. If, then, Woollet had 
been able to shew that he had taken all the 
steps legally requisite to entitle the holder 
to recover against the indorser, he might 
maintain his proof. But there is nothing 
in this case entitling Woollet, as against 
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Cans, to- tl>e favourable consideration of 
the Court, because Gans has not parted 
with the property for a consideration. 
Woollet ought to be held to as strict proof 
as upon an action. There is evidence of 
the dishonour to the acceptor, but no no- 
tice to the indorser. Though, in strictness, 
there is not that proof which is necessary 
yet there is that sort of evidence that will 
induce the Court to give time to produce 
evidence before the commissioner. The 
decision of the Court, in expunging the 
proof, will not prevent Woollet from going 
before the commissioner again. Though, 
in an appeal court, strictly so called, it is 
not competent to the appellant to raise any 
new question, yet that is not the position 
in which this Court is placed, if it is an 
appeal from the commissioner. This Court 
3its to hear cases as if they had never been 
heard before; therefore the circumstance, 
that the assignees, before the commis- 
sioner, did not raise the question, would not 
prevent their now raising the question. 
There was a case before this Court — Ex 
parte Solar te (1), where the assignees had 
not called on the party before the commis- 
sioners to establish the fact of notice, but 
neither had they in the petition or in the 
affidavits called the attention of the credi- 
tor to the point; and the Court decided, 
that because they had not called the atten- 
tion of the opposite party to that point, 
the absence of the nq^ice of dishonour 
must be taken as a point not in the case, 
though the report carries the case further; 
but here the petition directs attention to 
the question by a direct allegation. That 
challenge having been given, the re- 
spondent ought to have come prepared 
with the proof. There is a statement of 
notice to the agent, and merely a statement 
of his belief that the agent gave notice to 
Cans. Resting his proof in a form of 
equity, he fails to make out a step which 
would entitle him to recover at law. The 
proof must be reduced to 429/., the amount 
of the bill, as to which the notice is ad- 
mitted. 

SiE J. Cross. — There does not appear 
to me to be sufficient evidence to establish 
the first point, that the respondent knew 
that he was dealing with Gans's agent. 

-Cl) 2 Dea. & Ch. 16^2. 



But inasmuch as the bankrupt is not tha 
acceptor, but the indorser, he is not liable 
nor indebted to the bolder, unless the 
holder fixes the debt upon him by strict 
legal notice, I entirely agree that the 
debt ought to be expunged. 

Sir G. Rosb. — The evidence by no means 
warrants the way in which the petitioners 
shape their case as to the agency. The 
only question is, as to the notice. Tber^ 
is no distinction between the strictest rules 
in an action at law and the practice here. 
The evidence, as to the notice of dishonour, 
is not sufficient ; and this is not a case 
where we ought to step oujt of our way, 
because the bankrupt's estate has received 
no considerationt Nothing excludes tiie 
respondent from going before the commis- 
sioner, and tendering his whole proof again. 
The ordec is not upon the ground that 
there is no debt, but that there is not suf- 
ficient evidence to entitle him to a verdict. 

The proof to be reduced to 4IS9/., the 
amount of one bill, as. to which notice is 
admitted. 



■}' 



1838. 
March 1 7 ; ^£a; parte connell re clarks. 
April 30. 

Ptoof^ Security, joint or separate, 

A. B. and C, Z), the bankrupted keep a 
partnership account with a banking company^ 
each being proprietors of shares^ which stood 
in the books in their separate names, but 
whichf in the deed qf partnership between 
them, were declared to be joint property^ 
By the deed qf the company it was provid^ 
that no shares sJtould be held jointly t or b^ 
divided into fractional parts : — Held^ that 
the company could not prove their joint debt 
against the firm, without first reaUxing ike 
shares which they held as a security^ and de'* 
ducting the amount from the prorf. Cross, J« 
dissentiente. 

John Clarke and Thomas Parry, the 
bankrupts, carried on business in partner- 
ship, at Manchester, and kept a partner- 
ship banking account with the Northern 
and Central Joint Stock Banking Company* 
At the time of the fiat they were indebted 
to the company, on the partnership account, 
in the sum of 3,765/. 1 5s, dd. for principal 
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aad .tntere«t. By tbe deed of setilemeiSii 
of the company it was provided, that all 
debu and engagements with tbe company 
by any proprietor, in respect of cash ba- 
lancesf or running bills or notes, or on any 
account generally, in respect of any trans- 
action with the company, should, in all 
cases, be the first lien and charge on all 
the shares of such proprietor, whether his 
own or in partnership with any other per- 
son ; and the directors had power to declare 
forfeited, and sell, the shares of such pro- 
prietor to liquidate such debts, &c. And it 
was declared, that it should not be lawful for 
two or more persons to hold shares jointly, 
and in no case to divide such shares into 
fractional parts ; and that each proprietor 
of shares should execute the deed of set» 
dement. At the time of the bankruptcy, 
John Clarke had seventy- five shares stand- 
ing in his name in the books of the com- 
pany, and Thomas Parry had seventy 
shares standing in his name in the books 
of the company, some of which were pur- 
chased before their partnership, but the 
greater part afterwards. 

On the 14th of December 1837 a fiat 
issued against John Clarke and Thomas 
Parry, under which they were declared 
bankrupts. At the meeting for proof of 
debts, Connell, the petitioner, as agent of 
the banking company, tendered a proof for 
3,766/., as a debt due from the partnership 
to the bank, for which they held no secu- 
rity, save a certain assignment, &c., and 
save the seventy-five shares of John Clarke 
and the seventy shares of Thomas Parry. 
The commissioners refused to admit the 
proof till the said shares had been sold, 
and the proceeds deducted from the debt. 
The petitioner claimed, by virtue of the 
deed of settlement, to hold these shares as 
separate and collateral securities of the in- 
dividual, partners, for the debt due from 
the partnership. Both the bankrupts made 
afiidavits that it was agreed that the shares 
should be considered partnership property. 
Tbe petition prayed, that tlie Court would 
declare, that the petitioner Connell, as such 
agent of the company, was entitled to 
prove the 3,765/. I5s* 9d,^ without giving 
up tbe said shares ; and that the commis- 
sioners might order to admit his proof for 
that sum. 

Mr* SwansUm and Mr> Bacon, for the 
petition. — The question is, whether these 



jihares were joirtt or sepiirat^ property ; and 
even if the assignees could shew that, as 
between the partners themselves, they were 
joint property, still it must be allowed that, 
as between the company and them, they 
were separate property. 

[Sia G. Rose. ^ You cannot retain the 
joint property, and prove against the joint 
estate. Are these shares chattels of the 
partnership ?] 

The bankrupts had contracted with the 
company on the representation that it was 
separate estate. That circumstahce is in ' 
none of the other cases. The peculiarity 
of this case is, that the property reached 
the hands of the assignees, charged as se- 
parate estate. It is a separate security for 
A joint debt. It would have been a fraud 
on the part of the bankrupts to have con- 
tended otherwise, and const:quently it is a 
fraud in the assignees. It is stipulated in 
the rules of the company, that all debts of 
the proprietors shall be the first lien upon 
the shares, whether the debt was con- 
tracted solely or jointly, and that it shall 
not be lawful for two or more to hold shares 
jointly. The object of that clause was to 
prevent any person diminishing the secu- 
rity the company had on his shares. How 
can any contract, made between the part* 
ners themselves afterwards, take away the 
right of the company to treat these shares 
as separate property ? Suppose a declara- 
tion in the partnership deed, that they 
should be considered separate property, 
could the assignees have demanded them ? 

[Sia 6. Rose. — That depends upon 
whether you made that declaration a part 
of your security.] 

The Chibf Judob. — ^It is the general 
practice that a party proving against the 
joint estate, must first realise any joint 
security which he holds, deducting the 
amount from his debt, and proving for the 
difference. The simple question is, whether 
the property in the handi of these parties 
is joint property or not. If the evidence 
before the Court be sufficient to decide 
that fact, the Court will decide it ; or if 
the parties think an inquiry will be more 
satisfactory, the Court will direct an in- 
quiry. If it turn out to be joint property, 
the petitionera must realise their security 
before proof. But if there is any lien 
which pre-existed, in respect of the part'^ 
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ners separately, before the partnership, 
that must be paid first. 

Sir J. Cross. — ^There is no difference 
about the principle ; the question is, how 
it is to be applied ? Whether in this case 
the whole interest is joint property ad- 
versely to the rights of the present owners, 
or only joint property, when the assignees 
have recovered so much as belongs to 
them. If the assignees are entitled to call 
them in, then they are joint property. 
Can they call them in, when the parties 
contracted with the bank as separate pro- 
perty ? 

Sir G. Rose. — The leading principle of 
the bankrupt laws is equalization. And 
it is quite idle to say, that parties are enti- 
tled by any contract td afiect the general 
roles in bankruptcy. If, while the pro- 
perty was separate property, the bank- 
rupts, by their conduct or obligation, have 
given any lien or equity against the pro- 
perty, the joint creditors cannot say that 
their subsequent dealings have made it 
joint property. But if the property is to be 
administered by dealing with it as the pro- 
perty of the partnership, no trader by 
his contract can take it out of that admi- 
nistration, because that is not a contract 
which the policy of the bankrupt laws al- 
lows. In my opinion, there is nothing 
which excludes it from being taken as the 
property of the partnership; and no person 
holding such a security can prove against 
the joint estate. 

Mr. Temple^ for the assignees. — The 
shares were partnership chattels by the 
agreement of the partnership. 

[Sir J. Cross. — Had not the company 
a right to consider the shares as separate 
property, in consequence of the contract 
with them ?] 

It has already been stated by the Court, 
that by the rules in bankruptcy no colla- 
teral contract will enable a creditor to 
prove against the joint estate, while he 
holds partnership property. Besides, the 
banking company knew that the late shares 
were purchased with partnership money. 

Mr, Swanstofif in reply. — By the stipu- 
lations of the company, every share roust 
be held separately, and cannot be held as 
joint property. If there were no bank- 
ruptcy, an equity would attach upon them 
in favour of the company. By the fifty- 
second clause of the deed of settlement, 



the debts to the company are made the 
first lien upon the shares. The contract 
then charges the shares, and not the person 
holding them, for that is the meaning of 
the word *' lien ;*' and, upon the faith of 
that contract, the money was advanced to , 
the partnership. But the difHculty seems 
to be some supposed contravention of the 
bankrupt laws. It is impossible for a 
party to say that separate estate shall be 
administered as joint estate, he may, how- 
ever, make that joint estate which was be- 
fore separate. 

[Sir J. Cross. — Could both the bank- 
rupts sue the company for the dividends 
jointly ?] 

Suppose a partner in possession of sepa- 
rate real estate, he may direct it to be con- 
sidered as personal ; not, however, to the 
injury of a prior incumbrancer. 

[The Chief Judob. — ^That case would 
have answered your purpose, if the debt 
had attached upon the shares before they 
had become joint estate.] 

The right of a mortgagee cannot be 
varied by a secret declaration. 

The Chief Judge. — The question be- 
fore the Court, is not a question of the ap- 
plication of the principle to any other state 
of things than the facts before us, and it 
depends on the policy of the bankrupt 
laws, as to the distribution of the property ; 
and one rule of that policy is, that joint 
liroperty shall be distributed among the 
joint creditors, and separate propetty 
among the separate creditors, making a 
great difference between the distribution 
of the assets under a bankruptcy, and in 
other legal proceedings. Another part of the 
rule is, that the assets shall be distributed 
equally, except where any particular credi- 
tor has a previous lien, and then he has a 
preference over the others, so far as his lien 
IS established before the bankruptcy. The 
Court takes the property as it finds it at- 
the time of the bankruptcy, and afler giv- 
ing the creditors the right of a lien, divides 
the residue among the creditors equally. 
That can only be done when the creditor 
comes in to prove, ascertaining whether he 
has any security upon the joint or separate 
estate. So, when the petitioner proves 
against the joint estate, he proves his whole 
debt; but he must first say, I have no 
security. In tliis case he has. Then it 
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it the duty of the commiasioner to know 
whether the shares are joint or separate 
estate. If separate, inasmuch as the se- 
parate estate would only be a surety for 
the joint, he is not bound to require them 
to be given up or sold. But if upon inquiry 
he finds the sliares are joint property, 
then the creditor must either give up the 
security, or realizing it, deduct the amount 
from his proof, and prove for the residue. 
For the present argument, it is assumed, 
that it is joint property, that is, if it were 
now in the hands of the assignees, it must 
be distributed as joint property. But, 
says Mr. Swanston, " Though that might 
be the case, if the assignees were in pos- 
session of the property, yet, in the hands 
of the petitioner, the shares are not joint 
property, because they are the shares of a 
company of which the petitioner is the 
agent ; and by the rules of the company, 
they must be held by one individual only. 
That would be very material, if it were 
proved that the shares had existed as se- 
parate property of the two, and the debt 
had been contracted before the partnership ; 
the parties who were the owners of them, 
could not, after the lien had attached, by 
afterwards making them joint property, 
destroy the lien. But, before any portion 
of this debt was contracted, the property 
was joint property of the firm, and unin- 
cumbered. The company had a lien upon 
the shares, to the extent of the debt, but 
it was a lien upon joint property. When, 
therefore, they prove, they come under the 
ordinary rule of the bankrupt laws, that 
they cannot take tlieir dividend from the 
joint estate, upon the whole of their debt, 
but must first deduct the value of the joint 
property which they hold. As there is 
some difference of opinion in the Court, 
this will not be considered a final judgment, 
but the parties may have an inquiry at 
once if they please. 

Sir J. Cross. — This is not a case bring- 
ing into question the general rule, that 
joint property is to be distributed among 
joint creditors ; but whether as against the 
company, the subject is joint estate ; or 
whether, though for the purposes of the 
assignees, it is joint estate, it is so for all 
purposes. It is an important question in 
this present instance, as the debt is large, 
and important to banking coqiPAI^^^b ^° 



general, as the question must often arise. 
The beneficial property in the bankrupts, 
was always subject to the prior title of the 
company. The question is now, whether 
the whole value is to be called joint pro- 
perty or separate property, till the prior 
claims of the company are satisfied. 

Sir G. Rosb concurred with the Chief 
Judge. 

April 80. — Sir J. Cross this day gave 
his judgment. — This is a petition on the 
behalf of a banking company, established 
pursuant to the statute. It appears, that 
the two bankrupts were each die holder 
of several shares in the bank, and that, 
among other terms and conditions between 
the bank and each individual shareholder, 
it was expressly stipulated, first, tliat no 
share should be held jointly, or be divided 
into fractional parts; and secondly, that 
every share should be chargeable by the 
bank, as a security for all debts contracted 
with them by any shareholder, either indi- 
vidually or jomtly ; and, that a large sum 
of money, forming the debt in (|ue8tion, 
was afterwards advanced on the joint ac- 
count of the bankrupts, on the credit of 
that security. 

The banking company have applied to 
prove a joint debt, without giving up their 
security upon such separate shares. This 
is opposed by the assignees, on the ground 
that the shares were joint and not separate 
property, having been purchased pursuant 
to a previous agreement between the bank- 
rupts themselves, that the shares should 
be held for their joint benefit. 

I believe we are all agreed about the 
general rule in such cases, viz. that a joint 
creditor, having the separate securitv of 
one bankrupt, may prove his debt and re- 
tain his security ; as was decided in /Va- 
coek'9 CM0(1}, in which Lord Eldon 8aid« 
*' The joint estate is primarily liable. The 
separate estate can only be considered 
security for the joint." 

And it appears to me that the only 
question to be determined is, not whether 
the shares were, as between the bankrupts 
themselves, joint property, for that is not 
disputed, but whether, in the hands of the 
bankers, each share is not, in fact, a sepa- 
rate security for a joint debt. It will, 
(1) 2 Oljn & Jam. 27. 
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perhapt, rather simplify the qaesiion, if 
we consider how it stands in respect to a 
single share. The two bankrupts agreed, 
that one of them should purchase it for 
their joint benefit. The purchaser agreed 
with the bank, that the shore should not 
be held jointly, nor be divisible; and 
iipon the faith of this, the money has been 
advanced. Yet, it is contended, that the 
right of the bank is to depend, not on the 
eontract they themselves entered into with 
the shareholder, but upon the contract he 
made with his partner. But it seems to 
me, that in relation to the bank, and in all 
the dealings therewith, it is to be deemed 
and taken as separate property, by virtue 
of the express stipulation that it shall not 
be held jointly nor be divisible. And, I 
think, it is not competent to the share- 
holder to hold his share jointly with his 
partner, by force of a compact between 
themselves, adversely to any of the rights 
of the bank, resulting from the share be- 
ing held by one instead of by several pro- 
prietors. 

. The question whether a share is to be 
deemed a joint or a separate security, be- 
ing, as I conceive it is, rather a question 
of fact than of law, former decisions will 
not afford us much assistance. But there 
is one, I mean B&wden's case (2), in which 
it was determined by this Court, that after 
one of two partners had mortgaged his 
separate property for a joint debt, and 
then devised it to the other, who be* 
came bankrupt, the interest of the mort- 
gagee remained in statu quo, and the proof 
and the security were both allowed as 
8 doable charge on the same bankrupt's 
estate. In the present case, it appears to 
me quite immaterial, whether the agree- 
ment between the partners, that the share 
should be joint property, was prior or sub- 
sequent to the compact with the bank, 
that it should not be joint nor be divisible. 
I am therefore of opinion, that every one 
of these shares is a separate and not a joint 
security, and that for all the purposes of 
security to the bank, it must be deemed 
separate and not joint property ; and con- 
sequently, that the bankers are entitled to 
prove their debt against the joint estate, 
without surrendering up the shares to the 
assignees. 

(2) 1 Dea. & Ch. 135. 
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April M, 

Equitable Mortgage — Reputed Owner" 
ship — Notice — Company, 

Equitable mortgagee comng for a side 
must submit to the whole jurisdiction ; other^ 
wise the Court will not entertain Ins petition. 

Hie knowledge o^ a director of a company ^ 
who was interested, and of the secretary^ 
without whose intervention the shares could 
not have been transferred, — Held, sufficient 
notice to take the shares out of reputed owner- 
shipt the mortgagees being in possession of 
the certificates. 

In 18S4, a company, called the Stanhope 
and Tyne Railway Company, was formed, 
iot the purpose of working coal mines, &c. 
in the county of Durham, and for that 
purpose had purchased freehold and lease- 
hold property, which was vested in trustees. 
The petitioner, John Fairweather Harrison, 
was the resident managing director in 
London of the said company. The other 
petitioners were the partners constituting 
the firm of Esdaile & Co., bankers in Lom- 
bard-street, London. The bankrupt, Wil- 
liam Medley, and Thomas Scott the youn- 
ger, carried on business in London in part- 
nership, as bill-brokers, under the firm of 
Medley, Scott & Co. Prior to September 
1836, the petitioner Harrison, as such 
director, sold to Medley eighteen shares 
of the said company, which were transferred 
to him, and, at the time of the bankruptcy, 
stood in his name. Two other shares were 
contracted for by the bankrupt, but the 
purchase-money not being paid, they were 
not transferred to him. In September 
1836, Medley applied to Harrison to ac- 
cept a bill for 2,000^. for his accommoda- 
tion, engaging to pay the same when due, 
and to deposit the aforesaid twenty shares 
with Harrison as an indemnity. A bill for 
2,000/., dated Sept. 6, 1836, was drawn by 
one Rose at four months' date upon Har- 
rison, and accepted by him ; and Medley 
thereupon delivered to Harrison the fol- 
lowing letter : — 

"Sept. 6, 1836. 

" In consideration of your accepting on 
my account the draA of Mr. Rose for 
2,000/., dated this day at four months, due 
Jan. 0, 1 837, 1 hereby engage to provide 
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fbv the fiame at maturity, and I lodge in 
your hands twenty Stanhope and Tyue 
Railway share/i as a collateral security." 

It was stated by Harrison, tbau at (he 
same time, Medley authorized his clerk ^o 
deliver the certificates of the shares to him ; 
that they were not delivered^ but allowed 
by Harrison to remain with Medley on his 
behalf, it being impossible, from the situa- 
tion held by Harrison, that Medley could 
effectually dispose of the shares without 
the knowledge of Harrison, or his havii^ 
the means to prerent him. On the 15 th of 
December, Medley applied to Esdaile & 
Co. to discount the bill, which they did. 
Shortly before the bill became due, Esdaile 
& Co. sent to Medley & Co. to inquire, 
whether the bill would be paid on its fall- 
ing due, when Thomas Scott the younger 
represented that Harrison held a security 
on the Stanhope and Tyne Railway shares, 
expressly to secure payment of the accept- 
ance, and that the shares belonged to Har- 
rison ; and, at the request of Esdaile & Co., 
Scott, on behalf of Esdaile & Co., delivered 
to them the certificates of the eighteen 
shares, with a letter as follows : — 

'* London, Jan. 5, 1837. 

*' Gentlemen, — We beg to hand you 
herewith eighteen Stanhope and Tyne 
Railway shares, and we will further fur- 
nish you with two more when we receive 
them from Mr. Harrison ; the above-men- 
tioned shares to be held as a collateral 
security for the payment of a bill for 
2,000/., accepted by Mr. Harrison, due 
9th of January ; and, in default of payment, 
we hereby authorize you to sell the said 
shares, and repay yourselves. 

"Medley, Scott, & Co." 

"^ To Sir J. Esdaile & Co." 

Harrison,' shortly before jthe bill became 
due, applied to Medley for cash to provide 
for the same: Medley thereupon stated, 
that the bill would be got up or retired, 
and that it was in the hands of Esdaile & 
Co., and proposed, that Harrison should 
accept another bill for 1,800/., which he 
would place in the hands of Esdaile & Co., 
in order that the acceptance falling due 
might be provided for. Harrison accord- 
ingly accepted a bill for 1,800/., drawn 
upon him by Edward Harris ; and, it was 
agreed, that it should be deposited with 
Esdaile & Co., that, with the proceeds 
Ihereof, and a further sum to be provided 
New SerieSi VIL— Bamkr. 



by Medky, the acceptance for 2»000/. 
tnight be taken up. 

On the 9th of January 1837,. Harrison 
having .4tsked Scott, the younger for the 
certificates of the. eighteen .shares, was 
informed by him, that they were lodged 
with Esdaile & Co. as a collateral security 
^r the acceptance of 1,800/. Harrison 
received no consideration for either o£ his 
said acceptances, except the aforesaid secu« 
rity by way of indemnity. Harrison stated 
the eighteen shares remained with Esdaile 
& Co. as a security for 1,800/. acceptance, 
with his sanction, and that the Railway 
Company, through him, had notice on the 
9th of January 1837, that the said certifi^ 
catee were deposited with Esdaile & Co. 
as such security as aforesaid. On the 27t]x 
of January, Harrison, with the knowledge 
of Esdaile & Co., wrote and delivered to 
G. W. Harrison, the secretary of the com- 
pany, the notice as follows : — 
. " To the Directors of the Stanhope, &e. 

** Gentlemen, — ^I hereby give you notice, 
that I claim eighteen shares in your com- 
pany, number^ 1018 to 1035, under and 
by virtue of a written agreement or depo- 
sit by Mr. W. Medley, bearing dftte the 
Sth day of September last. 

"J.F. HarrUon." 

On the 31st of January 1837, a fiat 
issued against Medley. The act of bank- 
ruptcy was on the 26th of January, so 
that this last notice was inoperativew The 
last-mentioned bill fell due on the 12th of 
March last, and was not paid by Medley or 
the drawer. The petitioners had applied 
to the assignees to join with them in sell- 
ing the shares, and applying the proceeds 
in payment of the acceptance ; but they had 
declined to do so, alleging them to be the 
property of the bankrupt. 
. By the deed of settlement of the com- 
pany, it was provided, that no person could 
become a proprietor of shares unless he 
were first approved of by the directors, 
and that the name of the individual to 
whom the shares were to be transferred, 
and the number of such shares, must be 
communicated through the secretary to the 
directors, who might approve or disap- 
prove of the transfers thereof. It was 
alleged, that, for many years past, all such 
applications had been received by Harri- 
son, and that, under such circumstances, 
it would have been impossible for tlie 
H 
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bankrupt to bave transferrecl ihe sbarei 
standing in his name without the privity of 
Harrison ; and, if such an application had 
been made, Harrison would have taken 
measures to prevent the same, till satisfac- 
tion had been made by the bankrupt for 
the said last-mentioned bill for l,800l. 

The affidavit of G. W. Harrison, the son 
of the petitioner Harrison, stated, that he 
Was secretary to the company, and that for 
the last three years he had assisted his 
father in the management of his affairs, and 
that, looking over his father's bill-book, he 
found that Ihs had accepted the bill of the 
6th of September 1836, and his father in- 
formed him, that it was given for the ac- 
commodation of the bankrupt, and that, as 
a security, he held a letter of the bankrupt 
of the 6th of September 1836, which letter 
his father then delivered to the deponent; 
and that he, knowing that his father held 
those shares as a security, would not, while 
his father's engagements remained out- 
standing, have permitted the bankrupt to 
receive any dividend which might have 
been declared in respect of the said shares, 
or to transfer the same without the express 
authority of his father. 

It was contended also, that the shares so 
standing in the name of the bankrupt, were 
chattels real, being an interest derived 
from lands and hereditaments, and not of a 
personal nature, or within his order and 
disposition at the time of his failure. \ 

The petition prayed, that J. F. Harrison 
and Esdaile & Co., the petitioners, or one 
of them, might be declared equitable mort- 
gagees of the eigliteen shares then standing 
in the name of Medley in the books of the 
said company, and that the commissioner 
might take an account of the principal, in- 
terest, and costs, due upon such mortgage, 
and that the shares might be sold, and the 
proceeds of the sale applied in satisfaction of 
what should be found due to the petitioners, 
with liberty to prove for any deficiency. 

Mr. Sfvanstcn, with whom was Mr. /. 
Russell, for the petition, having stated the 
case, — 

Mr. Burge and Mr. O. Anderdon, for the 
assignees, submitted, that the petitioners 
should submit to the whole jurisdiction. 

Mr. J. Rttsgellt contra. — If the petition-* 
ers were to go to a court of equity for spe- 
cific performance, and the bill were dis- 
missed with costs, they would not be pre- 



cluded from trying their right at law, and 
parties are never put to any election there, 
before the Court will hear the case. It is 
not a matter of indulgence ; an equitable 
mortgagee has a right to come here. 

[Sir 6. Rose. — ^The application of an 
equitable mortgagee here is not a matter of 
right, especially when there are objections 
to the title : it is only matter of conveni- 
ence and indulgence, because he gets a 
proof in addition to his security, and, there- 
fore, he is always put under terms. Where 
there are objections to the title, the ques- 
tion ought not be entertained till the party 
agrees to give up the property if necessary.] 

Per Curiam. — Let the petition stand 
over, to see if the parties will submit to 
the jurisdiction ; and, in the meantime, let 
the shares be sold, and application made 
as to the proceeds. 

April 24. — The parties having agreed 
to submit to the jurisdiction, the case now 
came on for hearing. 

Mr. Swanston and Mr. J. Runell, for 
the petitioners. — ^There are two questiont 
— first, whether these shares were real or 
personal property ; and, secondly, whether, 
if personal, sufficient notice has been given. 
If the petitioners succeed on the second 
point, there will be no necessity to argue 
the first. Was there, then, sufficient notice 
given before the bankruptcy ? It was in 
the knowledge of Harrison, the resident 
London director, and of his son, who was 
secretary to the company, who states, that 
he would not even have permitted the 
bankrupt to receive the dividends without 
the express authority of his father. 

[^Per Curiam. — The deed of settlement 
does not seem to have pointed out any 
mode in which notice is to be given, and 
no regular practice appears to be observed ; 
therefore, it is a question of fact, according 
to the particular circumstances of the case.} 

There has been ample notice according 
to the cases — Ex parte Stuart {I), Ex parte 
Waithman (2), Smith v. Smth (3). As to 
Ex parte Watkins re Kidder (4), the Lords 

(1) 2 Mont. & Ayr. dO. 
h) Ibid. 364. 

(3) 4 Tjrw. 53 ; ■. c. m Smith v. Masterman» 
t Law J. Rep. (n.s.) Exch. 42. 

(4) f Mont & Ayr. 349 ; s. c. 5 Law J. Rep, 
(N.8.) Bankr. 56. ' 
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Commissioners had no jurisdiction in that 
case, as it was a question of fact. 

Mr. Surge and Mr, O. Anderdon^ for 
the assignees. — Harrison, the son, obtains 
his knowledge in the capacity of his father's 
clerk, and not as secretary to the company. 
llVhen Harrison, the father, gave notice, the 
shares were not in his possession, but were 
clearly in the order and disposition of the 
bankrupt, who hands them over to Esdaile 
& Co. as a security. The notice must be 
given by, and enure to the person claiming 
die beneficial interest in the securities. 

[SiE G. Ross. — When the property is 
taken out of the reputed ownership for 
any purpose, is it not for all other pur- 
poses ? I think it clearly is.] 

[The Chief JuDOK.— If the shares, when 
told, did not realize suflRcient to cover the 
amount of the bill, then Esdaile & Co. 
would come upon Harrison for the defici- 
ency ; so that he is interested in the shares.] 

There is no notice here to take it out of 
the hands of the assignees, who, by the as- 
signment to them, are considered as ac- 
quiring the rights of incumbrancers, or 
purchasers for valuable consideration. 

The Chief Judge. — The subject-matter 
of the petition is the proceeds of certain 
shares, sold by the order of the Court, 
and which the petitioners claim by virtue 
of an equitable lien, acquired by a deposit 
of the certificates, and which the assignees 
claim as part of the bankrupt's property, 
either as never having been sufficiently 
pledged, or as still in his order and dispo- 
sition. The shares in question, of course, 
could not be deposited, but the certificates 
were deposited with the bankers on the 
^th of January 1887, as a security for a bill 
which they had discounted for the bank- 
rupt ; and, in pursuance of the previous 
agreement between Medley and Harrison, 
that they should be a security for the bill 
of 2,000/. Medley had been allowed by 
Harrison to retain these shares in his own 
hands; but, Esdaile & Co. having dis- 
counted the bill, and the bankrupt not being 
in a condition to pay, stated, at the time of 
the deposit, that these certificates repre- 
sented the property of Harrison by virtue 
of a previous agreement. These shares 
then were in the hands of Esdaile & Co. as 
a security for 2,000/. at that time. Sup- 
pose bankruptcy had taken place, were 



they in the order and disposition of the 
bankrupt? At that time, Harrison was 
acting director of the company ; and it is 
stated by him, that no transfer could be 
made without his knowledge; and it is 
further stated, that the bankrupt, having 
written to Harrison, mentions the deposit- 
for securing the 2,000/. ; and Harrison, 
the son, who was the secretary of the com- 
pany, had that paper handed over to him, 
whereby there was notice to him of the 
fact of the shares having been pledged a» 
a security for 2,000/. If, at that time, 
bankruptcy had taken place, could it be 
said that the company had not notice ? It 
is a sufficient answer to Ex parte Wathins 
to shew a distinction. In that case, Allen» 
whose knowledge was said not to amount 
to notice, had no interest in the question. 
It was a mere casual knowledge, and no 
official notice which would justify him in 
interfering with the transfer of the shares^ 
or the payment of the dividends ; and, be- 
sides, the bankrupt was in possession of the 
certificates. But, in this case, Harrison 
states, that no transfer could be made 
without his knowledge, and the secretary 
likewise states, that he would not have 
allowed the dividends to be paid, without 
the direction of the petitioners. Then, there 
is that knowledge or notice to the officer of 
the company, which would prevent that act 
being done, which gives him any power 
over the shares. At that time, there was 
sufficient notice to the company, that these 
shares had been pledged for the 2,000/. 
But, then, it is said, that, though that is 
true with respect to the 2,000/., it is not 
true as to the 1,800/., because that trans- 
action took place at a different period. 
But it is the same debt. The 2,000/. bill 
not having been taken up by the bank- 
rupt, another bill is drawn for 1,800/., and 
accepted by Harrison, and lefl in the 
hands of Esdaile & Co, as a security for 
1,800/., advanced by them, and the shares 
also are left in their hands, not from any 
want of recollection on the part of the 
bankrupt, but expressly as a security for 
1,800/., for he states that to Harrison him- 
self, and Harrison says, tliat they were so 
left with his assent; and, all parties agree- 
ing to that, they so remained to the time 
of the bankruptcy. To whom did they 
belong? Can Harrison and Esdaile & Co. 
insist that the produce should be applied to 
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the payment of thti biti? or can the assignees 
insist that they are the property of the 
bankrupt? If it is suflSciently shewn that 
they were a security, the only answer that 
can be given is, that under the 72nd sec- 
tion of the Bankrupt Act they were in the 
order and disposition of the bankrupt : but 
what order or disposition over them could 
the bankrupt have had ? The managing 
director had knowledge, and the secretary 
of the society had notice from the director, 
that they were pledged for 2,000^. It 
seems to me, that there is nothing which 
constitutes reputed ownership, because all 
the persons to whom reference might have 
been made, would have told that they were 
pledged as a security. The petitioners, 
therefore, are entitled to the proceeds in 
reduction of their debt. 

Sir J. Cboss. — There is no question 
that, as against the bankrupt himself, the 
petitioners would be entitled to the pro- 
perty, and the assignees have no more right 
than the bankrupt except under the 72nd 
section. In order, therefore, to establish 
their title to the property of the petition- 
ers, the burden of proof is on them, that 
the case comes within the 72nd section. 
The assignees insist that, though the certi- 
ficates were the only badge of property, 
and these were out of the bankrupt's 
hands, that yet he had possession of the 
property. What was in his order and dis- 
position ? of what was he reputed owner, 
and with whom ? Reputed ownership must 
be collected from the evidence. I am of 
opinion that the assignees have not made 
out a case against the primary right of the 
petitioners. 

Sir G. Rose. — All questions of reputed 
ownership are questions of fact, but to be 
got at by attending to the analogy of re- 
ported cases. In the cases generally arising, 
there is a regular course marked out as to 
the notice, as in the case of an assignment 
of a bond, or policy of insurance, or interest 
in the residue of an estate. It is impossible 
to lay down a direct rule that is to be follow- 
ed up in a case like this, where possession 
of goods and chattels must be evidenced by 
the certificate. It might be said, that this 
was a symbolical delivery, and that the 
transfer was complete thereby. Is the state 
of things such between the company and 



Harrison that the assigAeelt in bahklruptcy 
are entitled to say, the bankrupt has not 
ipade a transfer of the goods ; and we will 
consider ourselves as purchasers for valu- 
able consideration, so as to call for an assign- 
ment? We must consider whether every 
act has been done by the persons claiming 
the shares to interpose a check upon the 
transfer, as in the ordinary case, where a 
trustee has notice that there has been an 
assignment of the interest. There has been 
no neglect, and the company had a right to 
prevent the transfer to assignees either for 
valuable consideration or by operation of 
law. I took an opportunity of asking in 
the course of the argument, whether there 
was any precise mode in which notice was 
to be g^ven ; for, if so, it would raise a 
question, whether that was not the only form 
in which it could be given. It was conceded 
that no specific form was laid down. Then, 
what is to satisfy the rule as to order and 
disposition? Upon what principle can it be 
said, that notice to one director does not 
meet the necessity of the case ? particularly 
when our attention is called to the certifi- 
cate, which carries intrinsic evidence as to 
what will satisfy the rule; for, on the back 
of the certificate is a printed nodfication, 
that no transfer shall be made without the 
consent of the directors. The legal opera- 
tion of that is» that the consent of the 
whole of the directors is necessary for a 
transfer. Is there not here notice given of a 
transfer to one of the directors ? and is not 
the duty cast upon him of attending to it ? 
If so, ^fortiorif on the principle of a trus- 
tee, — and it is directly operative, where 
given to a trustee in respect of his own in- 
terest, — there is the strongest necessity of 
the claim being attended to by the direct 
interest. Whatever may be the question 
of notice as given to individuals, in this 
case, the mode to be followed must be by 
giving notice to the parties, who, by the 
constitution of the company, can prevent 
the transfer being made. The other side do 
not point out another mode. It is in evi- 
dence that the secretary considered him- 
self authorised to prevent the dividends 
being received. Every notice has been given 
to prevent the operation of the statute. 

The usual order for saU^ and 
pTOoffor deficiency. 
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Jceounit — Where unadjusted accounts admitted by 
answer, injunction to restrain action for wages by 
nrincipal against agent, not dissolved, Ex. 8 

Aavaneing CotMe— Parties being numerous, good 
ground for. Ch. 194 

JdminUtralion^of personal estate according to law of 
place of domicile, of real estate according to law of 
place where it is situate, where party possessed of 
prooerty in one country dies domiciled in another. 
Hignts of Scotch heir of a person dying domiciled 
in Scotland, with respect to neritable and moveable 
debts, against the personalty administered in Eng- 
land, Ch. 99 

•«— No partial administration of real estate in the 
Court of Chancery, Ch. 266 

Jdnunittrator de bonis non — not entitled to redeem 
where original administrator mortgages leasehold of 
his intestate, reserving the equity of redemption to 
hhnself and bis assigns, — right lieloogs to represent 
tative of original administrator, Ex. 65 

AMmt^in opposition to motion or petition, when to 
be filed, Ex. 79 

— >~ See Production of Papers. 

^^eji/— Taxation of bill of; Ch. 156 

— — See Principal and Agent 

AUaumySot analogous to wife's separate property, 
and not chargeable with payment of her debts, 
Ch. 270 

Jnunded Bill^Vfhert general demurrer to, bad, as 
being applicable to those parts of the bill before an- 
swered, Ch. 147 

Jvundment—hy adding new co>plaintiiSi, irregular, 
where cause at the hearing ordered to stand over 
fi>r want of parties, with liberty to amend by adding 
parties, what evidence taken before, may be used 
after amendment, Ch. 87 

— Authority of Court to grant special application 
for leave to amend, on motion to produce oapers, &c. 
admitted by defendant's answer to be in nis posses- 
mm, notwithstanding 3 ft 4 Will 4. c 94 a. IS, and 

New Sbeibs, VII.— Index, Equ, x. fiank. 



13th new order, 1831. Application for leave to 
amend, as against a party made a defendant after 
answer by original defendant to an information, a 
special application within 13ih order, Ch. 75 
Amendment — of bill by husband and wife, in respect 
of wife's separate estate, by making husband a de- 
fendant, Ch. 93 

Master's authoritv to dispense with strict letter 

of order 13, 1831, as 'to time for, Ch. 107 

Authority of Master under 20th order of 1833, to 

grant leave to amend, although six weeks after which 

answer is to be deemed sufficient, have expired, 

Ch. 250 
Application to amend, by striking out the name 

of co-plaintiff, improperly made to the Master, under 

3 ft 4 Win. 4. c. 94, Ch. 299 
of bill of discovery, for the purpose of inquiring 

into facta disclosed by answer, where not allowea, 

Ex.2 
• of bill, not allowed without special application, 

after notice of submitting to demurrer for want of 

parties two days before it is set down for argument, 

Ex.19 

See Injunction. 

^^flniMly— Grant of, void,where memorial states amount 
of annuity and consideration differently, and that 
names are indorsed on the deed as witnesses, that 
are not so indorsed, Ch. 124 

^ntwer— Where evidence of a single witness sufficient 
to contradict, Ex.59 

Defendant's signature to last skin of, and last skin 

of schedule, sufficient, Ex. 79 

Caption of answer of marksmen, taken before 

commissioner in the country, sufficient without affi- 
davit that answer was read over, Ex. 79 

Delivery of copy of, to Judge, Ex. 79 

.^f^ea^Right to begin on, Ch. 51 

^pportiomnent — of assets, where creditors' suit, and 
suit for breach of trust, against represenutive of tes- 
tator, Ch. 163 

A 
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Attett-^ee Will. 

Assignee o/Debi^Rlght of, to as&istance of a court of 

equity, and to file a bill against assignee and debtor, 

Ch. 310 
Altaehment — for want of answer may be issued by 

plaintiff in contempt for non-payment of coals, 

Ch. 131 

See Contempt. 

Attorney — Articled clerk to, not an apprentice within 
section 49 of 6 Geo. 4. c. 16, Ch. 202 

See Solicitor. 

Bank of England — Acceptance by manager of London 
Joint StoclL Bank, of bill drawn upon him at less 
than six months, by Banking Company in Upper 
Canada, a guarantee having been given by the Lon- 
don Joint Stock Bank to pay all bills drawn upon 
and accepted by such manager, an infringement of 
the privileges of the Bank of England, under 3 & 4 
Will. 4. c. 98, Ch. 261 

Acceptance of co-partnership of more than six 

persons, carrving on business as bankers within 
sixty miles of London, o( bill of exchange, at a date 
leas than six months, illegal under 3 & 4 WiU. 4. 
c. 98, Ch. 265 

Bankrupt — Official assignee under old commission en- 
titled to maintain suit for recovery of part of estate, 
without making any creditor a party. Dividends 
ordered to be paid, part of the banlcrupt's estate, until 
paid over. Dividends declared, but unclaimed and in 
the hands of the as&ignee at the time of his death, 
recoverable from his representatives by assignee sub- 
sequently appointed, without making particular cre- 
ditors a party to the suit, Ch. 67 

Creditors empowered to vote by their attorney 

duly authorized under section 88 of Bankrupt Act, 
Ch.87 

Where executors no right to set off debt due from 

bankrupt to testator against legacy, Ch. 178 

Where legacy not forfeited by bankruptcy, 

Ch. 187 

Court of Review no jurisdiction to compel spe- 
cific performance by purchaser of bankrupt's estate. 
Proper course to permit assignees to file a bill in 
equity, Ch. 187 

Articled clerk to attorney not an apprentice within 

6 Geo. 4. c. 16. s. 49, Ch. 202 

Baron and /^^m«— Personal liability of trustee for pay- 
ments made to married woman after notice of charge 
by her, tliough she denies the validity thereof, and 
no application is made for an injunction, Ch. 5 

Bill by, in respect of separate estate of wife, de- 
murrable ; but leave to amend by making the hus- 
band a defendant, Ch. 93 

Assignment by husband and wife of share of a 

testator^ estate, to which husband was entitled in 
right of his wife, and for administration of which suit 
has been instituted, not binding on wife after hus- 
band's death. Agreement bv widow to pay solici- 
tor's bill due from husband, where set aside, Ch. 128 

Validity of appointment in favour of husband of 

object of power, not himself an object, Ch. 295 

Alimony not chargeable with payment of wife's 

debts, Ch.27I 

Assignment by husband of wife's share in lease 

of lighthouse, granted by the corporation of the 
Trinity House, good, Ex. 49 

See Trust. 

Benefice — Bishop restrained from instituting and tak- 
ing advantage of lapse pending litigation as to right 
to next presentation, Ch. 219 

£i7/— out of court, by submitting to demurrer for want 
of equity ; only restored under special circumstances, 
Ex. 19 

BUI qf Exchange, See Bank of England. 



C<m#«*— may be let down on any day out of term, as 

well as in term, Ex. 79 
Certificaie—^ectt&ity of confirmation of certificate of 

insufficiency of examination, Ex. 76 
Cesser — Construction ot clauses of, in will, Ch. 45 
Charity — Freehold Lmds, held upon special trust, and 

copyhold lands, not vested in churchwardens and 

overseers by 59 Geo. 3. c. 12, Ch. 44 

Where increase of annual rental a aufficient 

ground for directing a scheme. Where co- trustee 
not liable for breacn of trust committed by acting 
trustee. Costs up to hearing refused to relators 
where relief might have been obtained on petition, 
Ex. 51 

-'- Leasehold and freehold charity estates within 
section 23 of 1 Will. 4. c. 60, Ch. 269 

Churchwardens and Overseers — Freehold lands held 
upon special trust, and copyhold lands, not vested 
in, by 59 Geo. 3. c. 12, Ch. 44 

Right of, to continue suit after office determined, 

and of churchwarden chosen at subsequent period* 
to join himself as co-plaintiff by supplemental bill, 
to put in issue facts arising since the filing of the 
original bill, Ch. 245 

Commission. See Witness. 

Compromise — Negotiation for, a sufficient answer to 
notice to dismiss for want of prosecution, Ch. 75 

Contempt — Plaintiffin, for non-payment of costs allow- 
ed to issue attachment for want of answer, Ch. 131 

— Defendant in contempt for want of answer, in 
foreclosure suit, entitled to be heard, to shew irre- 
gularity, where plaintiff took bill pro eoirfesso, had 
the accounts taken in the Master's office ex parte, 
without serving warrants, and afterwards had the 
Master's report confirmed absolute in the first in- 
stance, Ch. 167 

Requisites of affidavit on motion for serjeant at 

arms, and by whom affidavit must be made, Ch. 299 

Next process of, after return of a rescue by 

sheriff to writ of attachment, for want of answer, by 
sending serjeant at arms, and not the messenger, 
Ch. 300 

See Injunction. 

Conversion — Question whether absolute convenion in- 
tended, Ex. 12 

Conveyance — Where infant empowered to convey 
under 1 Will. 4. c. 47, Ch. 150 

Copyright — Injunction in respect of publication of law 
cases transcribed after acquiescence of owner of 
copyright in other persons transcribing cases from 
the same work, refused until he had established bis 
legal right. Quality as well as ouantitv of matter 
extracted considered. Bramwell v. llalcomb ex- 
plained, Ch. 227 

Corporation — Application of fund raised by old corpo- 
ration between the passing of, and the election of 
new officers, towards the better endowment of the 
clergy of the town, before inadequately provided 
for, a breach of trust, Ch. 51 

not divested of interest in stock, by resolution 

passed after notice of intention to introduce Mu- 
nicipal Corporation Act, that the stock should be 
transferred to certain persons, *' so as to vest in them, 
and to divest the corporation of all power and con" 
troul over the same," where no transfer made till 
after the day from which alienations of corporate 
property mi^ht be called in question, and the pur« 
poses for which the stock was to be applied were the 
benefit of tlie charitable institutions, and the endow- 
ment and enlargement of churches in the borough. 
Demurrer to information and bill praying that the 
transfer might be declared fraudulent, and that the 
parties concerned might personally make good the 
amount transferred, overruled, Ch. 76 

Ordinary jurisdiction of Court, where breach of 
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. tniit aiPectSng eorporation property cominitted, not 
taken away by section 97 of Municipal Corporation 
Act| Ch. 77 

Costs — Two sets of costs where executors have de- 
fended separately, and motion is refused, and peti- 
tion is dismissed, with costs payable by plaintiff; 
Ch. 2 

of the day not allowed, where objection for want 

of parties not taken by defendants in their answers, 
and cause ordered to stand over, with liberty to 
amend, Ch. 120, 144 

on motion made in a wrong court, Ch. 126 

Agent's bill of, referred for taxation, on applica- 
tion of solicitor employing him, on payment or ten- 
der of the amount m which it exceeded the monies 
received and retained in the character of agent, 
Ch. 156 

Plaintiff not Justified in proceeding for, after de- 



termination of principal subject of dispute on inter- 
locutory application for an injunction, Ch. 179 

Plaintilf liable to pay dives costs where order to 

sue in formd pauperis not served, Ch. 186 

Objections to Master's report on taxation of, pre- 

perly taken by petition, Ch. 210 

■' ■ Disallowance of fees of two junior counsel, where 
five counsel appeared at the hearing, Ch. 214 

pro raid, by heir-at-law, and personal represen- 
tatives, out of accumulations devolving to each, in 
consequence of directions to accumulate partially 
exceeding limits prescribed by Thellusson Act, 
Ch. 220 

— - of ejectment, and not of proceedings upon bond 
to secure amount of mortgage money, included in 
order for taxation of plaintiff's costs at law, in suit 
to compel payment of amount of equitable mortgage, 
Ch. 242 

Right of plaintiff in a suit against representatives 

of testator, in respect of a breach of trust, who, after- 
wards, to far as he can, establishes his claim in a 
creditors' suit, then brings the first suit to hearing, 
waives furth'er relief, and takes the securities on 
which the trust fund had been improperly invested, 
to costs of the first suit out of assets m the second, 
Ch. 302 

of sale, and application under London Bridge 

Acts, Ex. 64 

Refusal of, to relators on charity information, 

where relief might have been obtained on petition, 
Ex.51 

Covenant—hj purchaser, of one of several lots of land 
portioned out for building a row of houses, that no 
bouse in the row should be used as an inn or tavern, 
binding in equity on his assignee purchasing with 
notice. No distinction between hotel, inn, and 
tavern,in construing covenant against noxious trades, 
Ch. 160 

— — by fiither of wife, in marriage settlement, to 
settle personal property he should die possessed of, 
in the same manner as properly comprised in the 
settlement, where a provision against intestacy only, 
Ch. 305 

Coutuel — Case with counsel's opinion where priyileged, 
Ch. 142 

Disallowance of fees of junior counsel, Ch. 214 

Creditors* Suit — Apportionment of part of assets of 
testator, to answer claim of plaintiff and costs in 
second»suit for breach of trust, and residue to be paid 
to creditors in first suit, Ch. 163 

•— ^ Petition for compensation or discharging order 
for sale of lands, four years after discovery of mistake 
in the quantity of the land sold, too late, Ex. 9 

Custody i^ Records. See Records. 

Debtor and Creditor— Where ^ViA^ent creditor barred 
from relief by hia own laches, in taking no steps to 



enforce his demand, independently of the presump- 
tion of satis&ction, Ex.42 

Debtor and Creditor —Extent of right of party inter- 
ested in estate of testator to sue debtor, in case of 
collusion between him and the personal represen- 
Uliye, Ch. 286 

— — - Creditor, after decree in creditors' suit, stopped 
from proceeding in another suit for demand aitainst 
testator's estate, if object could be obtained in the 
first ; — eeeus, if, in the first, relief could not be ob- 
tained. Master, under usual decree in creditor's 
suit, no jurisdiction to tenteriain claim founded on 
alleged breach of trust by testator by investing funds 
in improper securities, Ch. 302 

Where assignee of debt entitled to assistance of 

Court of Equity, and to file a bill against assignor 
and debtor, Ch. 310 

See Creditors' Suit. Judgment. 

Demurrer — Where general demurrer to whole of 
amended bill, after answer to original bill, bad, as 
being applicable to those parts of the bill to which 
answer had been put in, Ch. 147 

not irregular ifset down at the Rolls after orders 

of 1837, where suit commenced before, Ch, 219 

Time of filing within 10th new order of Decem- 
ber 1833, not affected by intervention of holidays, 
Ch. 244 

Disallowance of, to parts of bill calling for disclo- 
sure of secretprocess which defendant alleged he had 
discovered, Ch. 276 

— — ~ not admission of surmises and pretences appear- 
ing from tenor of bill not to be founded in fact, but 
merely what is alleged by the bill as actual fact, 
Ch. 310 

Submitting to, for want of equity, puts bill out of 

court, Ex. 19 

Delivery of copy of, to Judge, Ex. 79 

Devise — of estate in D. to A. for life, remainder to B; if 

A. shall not within eight months after he becomes 
entitled to estates in C. sell them, and pa]^ the charges 
on the first estate, devise to cease. A, in 1814, be- 
comes entitled to estates in C, and under an a^nree- 
ment with B, does not sell, but incurs a forfeiture 

B. undertaking to re-grant estates during their joint 
lives at a rent, which is done, and A. remains in 
possession. In 1818, the mother of A. and B, by 
will, gives benefits to B. and his sisters, directing 
that when either of them shall come into possession 
of the estates in D, his interest in her property shaH 
cease : — Held, after her death, that B. had come into 
possession, and his interest in bis mother's property 
had ceased, Ch. 45 

As to construction of devise by will property at- 
tested by unattested codicil. Devise of freeholds to 
he sold, and after payment of debts, the residue to be 
invested on trusts, a conversion, and heir entitled on 
a lapse to take it as personalty, Ch. 74 

— ^ Devisee not beneficially interested in furniture 
under devise of copyhold messuage, with the furni- 
ture therein, to trustees, to pay the rents, issues, and 
J profits of the said hereditaments to devisee for life, 
or her separate use, no trust being declared of the 
furniture. Devise " amongst my partners who shall 
be in co-partnership with me at the time of my de- 
cease, or to whom 1 may have disposed of my busi- 
ness," good, though devisees afterwards constituted 
by an act requiring none of the solemnities necessary 
under Statute of Frauds, Ch. 96 

-< — Cestui que trust not interested in copyholds, but 
customary heir entitled, under devise and bequest 
to trustees of freehold, leasehold, copyhold, and per- 
sonalty, and no trusts declared of the copyhold, 
Ch. 133 

of real and personal estate to testator's daughter 

. A. B. and two other persons, upon trust to permit 



Digitized by 



Google 



IV 



INDEX. 



A. B. to receire the rents and interest for life for 
her separate use, and after her decease, in trust to 
oonvev to her heirs, executors, &c. ; but, in case A. B. 
should marry, and have no children, then the pro- 
perty to belong to C. D, or in case of his decease 
before A. B, then to his children. C. D. dies in the 
lifetime of A. B, leaving no children : — A. B. abso- 
lutely entitled to the property, Ch. 133 

Devise— ofuW teautriz*s messuages, hereditaments, ftc. 
at H ; subsequent devise of all her copyholds at Y, 
and elsewhere: whether copyholds at H. passed 
under first devise, testatrix having no other copy- 
hold than at H. and Y ? Ch. 139 

Question whether personal estate exonerated from 

payment of mortgage debt, Ch. 198 

'in effect to A. for life, remainder to such of tes- 
tator's relations as A. should appoint, in de&ult to 
testator's nearest relation : — A. can take under ulti- 
mate limitation, as the nearest relation, Ch. 285 

Recommendation by testator to devisee, in case 

of marriage, to settle devised estate in particular 
way, not a trust, Ex. 1 

Construction of devise of residue, in trust, on the 

question, whether testatrix intended an absolute 
conversion of real property into personally, Ex. 12 

^— of real estate not within rule, that bequest to A, 
and in case of his death to B, gives A. an absolute 
interest In case he survives the testator. Devise of 
share of real estate to testator's two sisters, share 
and share alike; in case of their demise to l>e equally 
divided amongst their children or their lawful heirs, 
gives sisters estates for life, with remainder to their 
children, as tenants in common in fee, Ex. 35 

Discwery— not compelled in aid of inferior court, or 
court having power to compel discovery ; and,se«i&fe, 
not in aid or defence of action in a foreign court, 
Ch. 151 

— Disallowance of demurrer to discovery of secret 
on bill alleging agreement between plaintiff and de- 
fendant for roanufisoture of article by new process, 
represented to have been discovered by defendant ; 
calling upon defendant to set forth the secret, and 
praying tnat agreement may be cancelled for fraud 
and misrepresentation, Ch. 276 

Bill of, not amended for the purpose of inauiring 

Into matters stated in answer, irplaintiff previous to 
filing bill able to hnake such inquiries, Ex. 2 

See Production of Papers. 

Dissenters* Chapel. See Amendment Parties. Trust. 
Evidence, Ch. 37 



Eldest Male lineal deseendemts—not applicable where 
claim through a female, Ch. 117 

Evidence — of facts and declarations of party alleged to 
have put himself In /oco parm/w, admissible to shew 
his intention to place himself in that sitoation ; but 
quare, for the purpose of shewing his intention as 
to a partienlar provision made for the object of his 
bounty, Ch. 9 

Books kept by sessions clerk of a Scotch chapel, 

containing minutes of the kirk sessions, and oUier 
proceedings of tlie congregation,- admissible in evi- 
dence in a suit between the members of the congre- 
gation, Ch. 37 

taken before amendment of bill by describing 

plaintiflSi as suing on behalf of themselves and all 
others interested, may be used after such amend- 
ment, Ch. 37. 

of person taking benefit of codidl executed at 

the same time as testator made a present of a cheque, 
admissible to prove he was then of Bound mind, 
Ch. 194 

Plaintiff not allowed to use the answer of one 

defendant as an affidavit against another co-defen- 



dant, where jpartici proeeed in inquiry before the 
Master on affidavit, Ch. 907 
Evidence— o( oae witness, supported by memorandum 
made bv him in presence of defendant, and by a 
letter ot the defendant, sufficient to contradict the 
answer, Ex. 59 

Entries in bill of costs of deceased attorney good 

secondary evidence of execution of deeds. Where 
release presumed to have l>een executed in pursu- 
ance of covenants, Ex. 65 

Examination — Necessity of confirming Master's certi- 
ficate of insufficiency of examination, put in by one 
of the parties under order to exAnine the parties, 
Ex. 76 

Exceptions — Delivery of copy of, to Judge, Ex. 78 

Executor — Allowance of separate eosts to executors 
defending separately, Ch. 2 

— — Accounts not directed though denial of assets, 
where answer to bill for payment of legacy discloses 
circumstances which snew a personal liability, 
Ch. 118 

^— Whether entitled to a residue beneficially, or in 
his representative character, Ch. 123 

Decree against estate of, not limited to par- 

ticolar debt due to testator, but for account of what 
is due to creditors generally, with direction fer usual 
advertisemenu, Ch. 266 

Foreign Court — considered an inferior court in respect 
ofcompelling a discovery, Ch. 151 

Forfeiture —not incurred by endeavouring to nuse 
money on property settled, until party should at- 
tempt or agree to sell, alien, charge, or incumber it, 
where he is prevented from effecting his object by 
the terms of the settlement, Ch. 107 

(riV^— Question, whether a sift is in tmst, or for the 
benefit ot the donee, Ch. 95 

Cfrandchildren— not within power to appoint to chil- 
dren subject to certain regulations and limitations 
over, Ch. 295 

General Orders, Ex. 79 

Heir— Whether heir or next-of-kin entitied under mar- 
riage settlement, Ch. 300 

See Administration. 

/if/an/— Day not reserved for infent heir-at-law of 
mortgagor on whom estate on which an equhable 
mortgage has been made, has devolved after decree 
foreale, Ch. 4 

Mortgage of infant's estate forpayment of ances- 
tor's debu, not authorised by 1 Will. 4. c. 47. a. 11. 
Ch. 18 

- As to jpower of Court to appoint new next friend 
in suit by husband and wife, and their iniant children 
suing bv their father as next friend, Ch. 98 

- having life estate or other limited interest in es- 
tate ordered to be sold, empowered Co oonvey the fee 
under 1 Will. 4. c. 47, Ch. 150 

Sale of mortgsged estate not ordered where 

heir of mortgagee an infent, unless for his benefit, 
Ch. 169 

— «• Court no power under 4 Geo. 4. c. 76. to consent 
to marriage of, on the ground of fether refusing liSs 
consent from undue motives, Ch. 236 

/asper<i»encie— Master's certificate of, in answer, must 
be confirmed on motion, with notice, Ex. 64 

hformaHon. See Charily. 

Infunelion — Dissolution of, where efiect of continning 
it to exclude a question on a doubtful statute ftom 
ever being discussed, no apparent danger to the pro- 
perty being shewn. Act involving breach of trust, 
though not irremediable in its consequences, pre- 
vented by injunction. Party obtaining vx parte 
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iDjnnction by miirepreMDCation, not permitted to 
snpport it by shewing another state of dreumstances, 
Ch.51 

If^uneium^A bill was 6led to restrain proceedings in an 
action at law, brought by the poblic officer ofan Irish 
bank established under the act 6 Geo. i. c. 42, and 
to which tome of the shareholders were made defen- 
dantfl. The commoa injunction having issued against 
auch shareholder, for want of appearance, the Court 
reftised to extend it to stay trial against the poblic 
officer, Cb. 145 

to restrain assignee of purchaser of lot of land 

from using house built thereon as an inn, where 
purchasers of lots mutually ooTeqanted that no house 
in the row should be so used, Ch. 160 

— — PlainriflT not justified in proceeding for costs after 
granting of injunction restraining one partner from 
exclusive use of partnership books, continued at the 
hearing, although partnersnip dissolved by effluxion 
of time, Ch. 172. 

-*— Making three further proclamations on writ of 
exegi facias after service of injunction, to restrain 
further proceedings at law, a breach of injunction, 
and plaintiff at law not allowed to have the benefit 
of proclamations made after the service, Ch. 196 

^-~~ Affidavit in support of application for special in- 
junction filed on the same day as answer, admissible 
in support of motion, Ch. 219 

- to restrain bishop from instituting, pendine liti- 
gation as to right to next presentation, Ch. 219 

"— Interference of Court not to prevent trivial tres- 
passes, or for the purpose of acting on legal rights, 
but to enforce legal rights or prevent mischief until 
they can be ascertained. Conduct of complaining 
I>arty leading to state of things occasioning applica- 
tion, a reason for refusing it. Where refused in re- 
spect of publication of law cases transcribed firom 
other works, until owner of copyright has established 
his legal right, Ch. 227 

-~-- Bxtenston of common injunction to stay trial 
after allowance of exceptions, amendment of bill, 
and order that defendant should answer exceptions 
and amendments at the same time. Meller v. Crest- 
well questioned, Ch. 252 

Necessity for strict investigation of circumstances 

before application for, Ch. 270 

- Bill for, by individual suffering from public nui- 
sance, without making Attorney General a party. 
Injunction in negative form to compel parties who 
have begun to take away the rights ot others in some 
nseasure to restore them before the hearing, Ch. 281 

Appointment of receiver, where no motion to 

dissolve injunction after putting in answer. Denial 
of allegations upon which injunction granted, not 
enough to discharge it, if answer discloses sufficient 
grounds for continuing it. Ex. 6 

To restrain action by agent against principal, for 

wages, not dissolved where answer admits unaqjusted 
accounts, Ex. 8 

In loco Parentis, See Evidence. Parent and Child. 

Insolvent Debtor— ^s\t of real estate by assignees by 
private contract valid, Ch. 258 

Inspection of Papers — at the office of defendant's soli- 
citor, where plaintiff a pauper, Ch. 115 

Interest — ^Where not payable on costs, on agreement 
to charge property with sums paid by a surety, to- 
gether witn interest on all such payments, and all 
such costs, &c. as he might sustain. Interest at 4L 
per cent, on payments by surety to keep policy on 
foot, it being agreed that he should insure the life 
ot the party charging the property, and that the 
trustees should make the necessary payments for 
effecting and keeping on foot the policies, the trus- 
tees having failed to make such payments, Ch. 5 

International Law, See Administration. 



Irish Banking Jet. See InjunctioD. 
/sfae— where confined to children, Ch. 273 

Judgment — Lien of judgment creditor on real estate, 
wliere execution not taken out, defeated by exercise 
of general power of appointment to debtor in con- 
veyance, limiting estate in default of appointment to 
usual uses to bar dower, notwithstanding notice of 
judgment to appointee, Ch. 3 

Defendant, who had not appeared at the hearing, 

not entitled to ol»ject to decree, where cause heard 
by Lord Chancellor, when Master of the Rolls, and 
judgment given by consent of all the other parties, 
the plaintiff aftervrards proceeding to take the bill 
fro eonfesso against that defendant, Ch. 113 

Judgment creditor taking no steps to enforce 

Sayment of demand fbr twenty-eight years, and 
ling bill for relief, one day before statute 3 & 4 
Will. 4. c. 26. came into operation, barred from relief 
by his own laches, Ex. 42 

Jurisdiction — Whether discovery of new matter, or 
plaintiff having^ been prevented by accident fit>m 
bringing his claim before another court of competent 
jurisdiction, by which a case has been decided, a 
ground fbr the Interfbrence of this Court, Ch. 28 

of Court of Chancery not taken away by another 

jurisdiction having cognizance of the same matter. 
Jurisdiction over corporate property held b^ old 
corporation for purposes mentioned in Municipal 
Corporation Act, not taken away by 97 th section, or 
any other part thereof, Ch. 51 

— as to breach of trust affecting corporation pro- 
perty, not taken away by section 97 of Municipal 
Corporation Act, Ch. 77 

^— to reform settlement where property included 

therein by misUke, Ch. 240 
^— None, in Court to direct taxation of solicitor's bills 

paid during his life, against his executors, Ch. 304 

Legaev — General residue held to pass, under gift " of 
residue," after bequest of pecuniary legacies and 
specific articles. Unascertained residue to which 
tesutrix was entitled, held to pass to her children, 
under direction to executors to pay to them any 
** debts" due to her at her decease, Ch. 4 

— Provision made by a will, held to be satisfied by 
a provision made by a marriage settlement, and not 
to be set up again by a codicil executed subsequently 
to the marriage, by which the will was expresslv 
confirmed. Legacy revoked, adeemed, or satisfied, 
not revived by subsequent codicil, confirming the 
will by which the legacy was given. What cir- 
cumstances sufficient to lead to presumption of a 
testator having intended to place himself tn loco 
parentis, and what evidence of facts or declarations 
of such party admissible to support such presump- 
tion, Ch. 9 

— Bequests of pecuniary legacies, of a specific 
ciiattel, of one field, direction that debts and all the 
above legacies should bepaid within six months after 
testator's death, and gift of residue, real and per- 
sonal ; on personal estate being insufficient to pay 
debts and legacies, pecuniary legatees not entitled 
to have assets marshalled as against residuary de- 
visee, but debts and legades charged on real estate : 
construction put upon such charge not affected by 
3 & 4 Will. 4. c. 104, Ch. 22. 

Beciuest of pecuniary legacies to three children, 

testatrix declaring these to be the only benefits she 
intended them to receive under her will or any ap- 
pointment she exercised thereby ; afterwards a fund 
over which she had a power of appointment, appoint- 
ed, subject to the power, to her other children. Gift 
to three children, on deficiency of assets, held, not 
to operate on fund subject to the power, Ch. 63 
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Legaeff-^Gift of certain legtdet, as to 1,800^. oontola., 
and 300/. long annuities, and all monies to which 
testatrix had the povrer of appointment under a 
deed I and all the residue of her penonal estate to 
trustees: gift of consols and annuities specific, 
Ch. 63 

Absolute gift to child, held effectual, where a 

power of appointing fund amongst children or re- 
moter issue, and testatrix appointed a sum to one of 
her children absolutely, and attempted to Umit it 
OTer to children of such child, Ch. 63 

Fund directed to be invested for an annuity, and 

after the death of the annuitant to go to residuary 
legatees, where held to be taken by the latter abso- 
lutely, and not subieet to the limiutions of the resi- 
due. Executor declining to prove, where not entitled 
to portion of residue given in certain events to him 
and the other executors. Legatee entitled to interest 
of residue until it h divested, where it is given in 
such a way as to vest, but so as to be divested on a 
given event. Residue taken by hehr as personalty, 
on devise of freeholds to be sold, and after payment 
of debts, the residue to be invested on certain trusts, 
Ch. 71 

Where payments directed without an account, 

though executor denies assets. Interest given to 
illegitimate children of testator's son, from testator's 
death, on the ground that he had placed himself in 
loco parentis^ Ch. 118 

Life interest only given by bequest to testator's 

wife of stock, "to be transferred to her for her sole 
and entire use during her life, that she shall not 
alienate it, but enjoy the interest of it during her 
said life, and at her decease she may dispose of it as 
she thinks fit," and, on death of legatee intestate, 
stock falls into the residue, Ch. 1*20 

Residue to R. S., an infant, on his coming of 

age, failing him to the next male child of P. S. who 
should attain twenty-one, failing such child to A, B, 
C, and D. Dividends to be applied towards main- 
tenance of R. S. during minority. On death of 
R. S., whilst an infant, living P. S., who has no son, 
accumulations of income beyond that permitted by 
ThellussoD Act, go to next-of-kin, as undisposed-of 
residue, Ch. 173 

^— Where executors not entitled to set off a legacy 
bequeathed to a bankrupt after his bankruptcy, 
against a debt due from him to the testator, Ch. 178 

Not forfeited by bankruptcy, where clause of 

forfeiture in case legatee should mortgage, charse, 
sell, or expose to sale, assign, or incumber, Ch. lo7 

300/. per annum to A. during his life ; to B. and 

C. 150/. per annum each during his life; in case 
either B. or C. die, the other to inherit the whole 
300/. ; if A. die without issue, B. and C. to inherit 
from A. ; testator declaring that the reason why he 
left only the interest to A. B. and C. was, that if 
they died without issue, the money might go to 
X, Y, and Z. The gift to X, Y, and Z, being de- 
clared too remote, A. takes an annuity for life only, 
Ch. 195 

Plato to two legatees to be divided between them, 

share and share alike, and upon demise of either, 
without lawful issue, her share to the other: sur- 
viving legatee entitled to the whole where one dies 
in lifetime of testator. Case of cumulative legacies, 
where gift bv will of annuity to two daughters, and 
by codicil, a»er the death of'^one of the daughters, of 
a further sum for life to the other, Ch. 212 

Residue to infant on his coming of age, failing 

him, over, income to be applied for his maintenance, 
education, and benefit, as executors should iudge 
most advantageous for him ; infant not entitled to 
whole income accruing during his life, if he die 
under age, Ch. 217 



Legacy — ^No diiposition of tettotor affected by Thdlus- 
son Act, except direction to accumulate. Annuities to 
testator's three children, surplus of annual income 
to be applied in accumulation of capital for the bene- 
fit of grandchildren, after death of survivor of chil- 
dren, residue to be divided amongst grandchildren 
then living ; direction for accumulation void under 
1st section of act, and not within exception of 2nd, 
and void accumulations do not belong to residuary 
legatees, but are undisposed of. Hetr-at-luw, and 
not next-of-kin, entitled to accumulations, void 
under act, where trustees directed to convert real 
and personal estate into money when they should 
think proper, and to accumulate the income. Where 
gift over to class of individuals applicable to accrued 
shares of a fund. Costs pro raid by heir and perso- 
nal representetives, out of accumulations devolving 
to each, Ch. 220 

Residue extended to general peraonal estate 

though immediately preceded by reference to part of 
estate in the hands of testator's bankers. Effect of 
direction to object of testator's bounty to pay his 
debts, Ch.247 

Legatee living at a distance, not having heard of 

bequest, or of testatrix s death, not claiming within 
twelve months, not entitled under bequest, directing 
that if legatees shall be dead at the time of decease, 
or shall not be beard of to be then living, or shall not 
claim within twelve months, the legacies of such as 
shall be dead or shall neglect to claim within the 
time, shall sink into the residue, Ch. 297 

Legatee on atuining twenty-one, absolutely en- 
titled to accumulation of interest, under residuary 
bequest, to be paid into her hands on attaining the 
age of twenty-five, and not till then, unless she 
married, the whole property then to be settled on 
her and her childien, Ex. 20 

Devise of real estate to executors In trust, that 

testator's wife should receive rents for maintenance 
of his son and daughter till twenty-one, on second 
marriage of wife, to nis son in toil only, yielding and 
paying unto testetor's daughters M. and £. each 
1 00/. Legacy of M. vested, where she atteins twenty- 
one, marries, and dies before E. attains twenty-one. 
Ex. S3 

Intestecy as to residue after payment of 50/. a 

year to testetor's widow, and 500/. to his daughter, 
where, by will, he bequeaths the whole of his 
property to A. and B. for his wife and daughter, ad- 
ding, '* namely," I give to my wife 50/. a year for 
her life, and 500/. to my daughter at twenty-one, 
Ex.58 

See Parent and Child. 

Legacy Duttf — Payment of, on legacies in remainder 
out of residuary estete, Ch. 275 

Legitim — not barred by marriage articles, stipulating 
for introduction of ** all usual and necessary clauaea^ 
in settlement, Ch. 28 

Zrien-— of judgment creditor, where defeated by appoint- 
ment by debtor, appointee having notice of judg- 
ment, Ch. 3 

See Solicitor. 

Lighlhoute, See Baron and Feme. 

Zimt7a/ton«— What a suflScient acknowledgment under 

3 & 4 Will 4. c. 27, to prevent debt charged on land 
being prejudiced by lapse of time. Acknowledgment 
of CBtltd que trust not essential to prevent operation 
of stetute, where estete devised subject to payment 
of debts ; acknowledgment of trustee signed by his 
agent in initials, sufiicient, Ch. 208 

Lit pendens-^not notice of every equity that arises in 
the course of a suit, Ch. 180 

Loco Parentis — Where father held to place him- 
self in, towards illegitimate children of his son, 
Ch.118 
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Londtm Bridge Jeh — Trustee abroad, and refuting Co 

act in trust for sales under marriage settlement, an 

incapacitated person within, Ex. 64 
XiMo/ic— Where tenant in tail with remainders 

over, Lord Chancellor not protector of settlement, 

Ch. 144 

See Stock. 

Maintenane». See Legacy. 

Male Children — construed '*male descendants," 

through the male line, Ch. 115 
Marriage. See Infant. 
Marriage Articles, See Pnrties, Settlement. 
Marriage Settlement. See Settlement. 
MarehaUing Aeeete, See Legacy. 
Matter— the same authority as Conrt, under 3 A;4 

Will. 4, c 94. s. 13, to dispense with strict letter of 

general orders, Ch. 107 

No jurisdiction under 3 ft 4 Will. 4. c. 94, to 

amend by striking out name of co-plaintiff, Ch. 299 

Where no jurisdiction under usual decree in cre- 
ditors* suit, to entertain claim founded on breach of 
trust bv tesutor, Ch. 302 

- Reference to, on a decree for an account where 
the Crown a party, Ex. 76 

Master*e Clerk— Fower of Master to dismiss clerks, 
notwithiitanding 3 & 4 Will. 4. c. 84, Ch. 137 

Matter's Report— Error in allowing item which on 
ikce of report ought not to have been allowed, can- 
not be corrected on further directions, after report 
confirmed without exceptions, Ch. 253 

Delivery of copy of, to Judge, Ex. 79 

Meniet and Effectt—vihne held to pass real estates, 
Ch. 279 

Mortgage — of infant's estate for payment of anc^tor*s 
debu, not authorized by 1 Will. 4. c. 47. s. 11, 
Ch. 18 

Different incumbrancers entitled to rank accord- 
ing to priorities in point of time, where legal estate 
outstanding. Third mortgagee not entitled to prio- 
rity over second, by giving notice to first, and 
having security indorsed on first mortgage deed, 
Ch. 165 

Mortgagee not entitled to sale, where heir of 

mortgagor an infiint, unless, on reference to the 
Master, he finds it wUl be for the infant's benefit. 
Sale ordered without previous reference, if Court 
see from facts that it will be beneficial for the infant, 
Ch. 169 

Where mortgagee of private and trust estate not 

bound to see to application of money not applied in 
liquidation of a prior mortgage on trust estate. Cre- 
ditors no equity to oompelmortgagee to obtain j^y- 
ment of mortgage wholly out of tesUtor's private 
estate, where mortgage by executor of tesUtor's 
estate coniointly with his own has been declared 
invalid with regard to testator's estate, and after 
creditors' suit subsequently instituted, executor has 
made a further charge on same esute, which, as to 
the testator's estate, has also been declared invalid, 
Ch.l80 

Proof of actual depositor loan necessary to con- 
stitute equitable mortgage. Equitable deposit not 
expended to subsequent advances, where proof of 
original deposit and loan fails, Ch. 237 

- VV bat costs within order of taxation for plaintiff 's 
costs at Is w, in suit to compel payment of amount of 
equiuble mortgage after death of mortgagor, who 
has aUo given a bond to secure amount of mortgage 
monev, Ch. 242 

Administrator de bonis non, not entitled to re- 
deem leasehold mortgaged by original administrator 
reserving equity of redemption to himself and his 
assigns, Ex. 65 

— !— Estate of testator who hsd deposited title deeds 
for securing monies, and bad entered into written 



agreement to execute mortgage deed, directed to be 
sold in default of payment by testetor's representa- 
tives, within six months of Master's report, Ex. 30 

Mortgage— De^oat of title-deeds by debtor with soli- 
citor of creditor, for the purpose of preparing a mort- 
gage to be executed as a security tor the debt, and 
to prevent legal proceedings, an equitable mortgage, 
Ex.59 

Irregularity in foreclosure suit. See Contempt. 

See Corporation. 

Ifo/ion^—Se trice of notice of, Ex. 79 
Municipal Corporation Act. See Corporation. 
Mullifariotunett — Bill for redemption of mortgage, and 

praying administration of estate of partv interested 
m equity of redemption, multiiarious, Ch. 286 

New Ordert, See General Orders. Practice. 

Next Friend. See Practice. 

Next' of- Kin— y/hether heir or next-of-kin entitled 
under marriage settlement, Ch. 300 

Notice of Motion — Service of, before appearance, irre- 
gular, Ch. 82 

^-^ *' To move in this court," means before the Lord 
Chancellor, Ch. 145 

— of pauper need not be signed by six clerk, 
Ch. 215 

Nuisance— Ho difference between hotel, inn, and 

tavern, in covenant against carrying on a noxious 

trade, Ch. 162 
*^— Attorney General not a necessary party to bill 

describing what occasions a private injury as a public 

nuisance, Ch. 260 

Opening Biddutge— on advance of 1501. on 1650/., 

Ch.l30 

of 160/. on 710/., Ch. 150 

5L per cent, advance sufficient for, Ex. 58 

See Vendor and Purchaser. 

Orders — Master authority to dispense with strict letter 

of> Ch. 107 

— See General Orders. Practice. 

Paddington Charity Lands not within 59 Geo. 3. 

c. 12, Ch. 44 

Parent and Child — What is meant by a party patting 
himself in loco parentis. Child living with and being 
maintained by its father, not sufficient to prevent 
another person, supplying the greater part of father's 
income, Irom being considered as having placed him- 
self in loco parentis. Extrinsic evidence of facts, and 
declarations of party alleged to have put himself in 
that situation, where admissible, Ch. 9 

Question as to allowance of sums exj^nded by 

ftitherfor maintenance and education, arising under 
marriage settlement, Ch. 305 

See Settiement. . 

Parol Demurring. See Tnrant. 

Parlies — Articles in contemplation of marriage of A, 
tenant in tail of estates in remainder expectant on 
the death of B, containing covenant by A. to settle 
estate (subject to B's life estate, and the raising of 
15,000/. for A's benefit), to the use of a trustee and 
his heirs during the life of the wife for her life, with 
remainders over, &c. The wife and a mor^sgee 
having the legal estate, not proper parties to a suit 
for specific performance of a contract by A, and in- 
cumbrancers claiming under him, for the sale of his 
reversionary interest to raise 15,000/., Ch. 19 

— Adding new co-plaintiffs, irregular, where cause 
stands over for want of parties, with liberty to amend 
by adding parties. Two persons interested entitled 
to sue on behalf of themselves and all others inter- 
ested in the performance of the trusts of a lease of a 
chapel, held m trust/or a particular form of worship, 
but used for a different form, Ch. 37 
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ParlUs^Where ass^nee entitled to vecover pert of 
iMunkrapt'f ecute, without making creditors parties 
to the suit, Ch. 67 

Leave to amend bill by husband and wife, in 

respect of wife's separate estate, by making hus- 
band a defendant, <Jh. 93 

— — - Representatives of deceased trustee necessary 
parties to a bill against the surviving trustee ; costs 
of the day not allowed to defendants, where objection 
not talcen by their answer, Ch. 120 

— ^ Bill fur general account of testator's personal 
estate, and the appointment of new trustees, bv two 
residuary legatees of a tesutor who died in India, 
against the represenUtive of a person who was named 
in the will as a trustee and executor, but never con- 
sented to act, but who was alleged in the bill to have 
in some manner acted in the trusts. One of the per- 
sons named in the will as executors, had proved the 
will in India, and was a party to the transactions, by 
which the trust fund was wasted ; and another of the 
persons so named, proved the will in Ensland, but 
both these parties were out of tlie jurisdiction : — 
Held, that tne suit could not proceed In the abseooa 
of the personal representative of the testator; and 
that the third residuary legatee or his personal re- 

fresentative, as well as the executor who proved in 
ndia, were also necessary partiea, Ch. 158 
— — Attorney General not a necessary party to bill 

complaining of private injury to plaintiff's premises 

occasioned by smoke from defendant's steam-engine, 

though described also as a public nuisance. Ch. 260 
Attorney General not a neeessary party where 

injury to individuals by a nuisance, Ch. 281 

See Churchwarden. Costs of the Day. Pleading. 

Partition — Decree for, though one tenant m common a 

perron of weak intellects, Ch. 2 
Partner — resident and carryuag on business in EUig- 

land, not required to know the transactions of a 

foreign house, and to set forth a schedule of books, 

ft& in the custody of the foreign house, Ex. 18. 

See Injunction. 

Ptutver — Inspection of papers at oflSce of defendant's 

solicitor, where plaintiff a pauper, Ch. 115 
Plaintiff dispaupered, where shewn to be in pos- 

session of an income, and specification of his debts 

unsatisfactory, Ch. 136 
— — Where order to sua informd pauperis not served, 

plaintiff liable to pay dives costs, Ch. 186 
-— ~ Signature of six clerk not necessary to notice of 

motion of, Ch. 215 
Pelilton— Objectkm to Master's report on taxation of 

costs, properly taken by, Ch. 210 

— Service of notice of, £x. 79 

— See Charity. 
Piracy, See Copyright. 

Pleading — Allowance of plea to whole amended bill 
after niU answer to original bill. Averment, that par- 
ties are living, not necessary in plea for want of par- 
ties, pointing out the class of persons that ought to 
be made psrties, Ch. 126 

-^— No objection at hearing to frame of suit, that ad- 
ministrator, who is a necessary and not a formal 
party, is brought before the Court by supplemental 
bill, to which other defendants are not parties, 
Ch. 237 

-^— Bill dismissed without costs, objection of want of 
interest not being taken by answer, where bill by 
two, one claiming under deed and will, and the other 
under deed, and interest of one only under deed 
esublished, Ch. 259 

— Delivery of copy of pleas to Judge, Ex. 79 
Poor ZrM0 —Guardians or overseers ordered to pay ne- 
cessary coats incurred in completing purchases under 
New Poor Law Act, Ex. 63 

Portions, See Marriage Settlement. 



PaMtr— Wbere exercise oi; by debtor, defeau Iten of 
judgment creditor on real estate, notwithstanding 
nonce of judgment to appointee, Ch. 8 

to appoint by deed or will, "signed, sealed, and 

delivered," well executed by will expresaed to be 
** signed, sealed, published, and declared," Ch. 145 

Where trustees not entitled to exercise power of 

sale given by a will ** during the continuance of the 
trusts by the will reposed," because the trusts, 
though they continued to exist, did not continue to 
exist in the way contemplated by the testator, 
Ch.208 

Making a cemetery within power in marriage 

settlement, to contract for sale, and convey lands in 
ease the same ahould, by virtne of power contained 
in any act of parliament, be required for the pur- 
poses of any railroad, canal, or other undertaking, 
of any description for which the authority of parlia- 
ment had been or should be obtained, Ch. 251 

to appoint, where given by codicil, though words 

of substantive bequest only, Ch. 255 

to devise and divide among such of testatrix's 

nieces, and other relations as should be unprovided 
for at the death of donee ; whether well executed by 
directing executor to sell the estate and divide tiie 

Eroceeds among her nieces ^ho should be living at 
er death, in equal sharea. Niecca entitled, if sole 
aext-of-ldii of first testatrix, either in that character, 
or under appointment, Ch. 278 

Appointment of personalty in trust for husband 

of object, not himself an object, valid : so also of a 
ahare of the fund, after deducting debt due &oaa 
husband to donee, except as to the deduction. 
Grandchildren not within power to appoint among 
children, *< subject to such regulations and directions 
vrith regard to the settling of the shares for their 
separate use, and with, under, and subject to such 
powers, provisoes, conditions, and other restrictions 
and limitations over (such limitations over being for 
the benefit of some or one of them)." Appointment 
•h]r vriU, under power to appoint to children ; to cer- 
tain children for life, remainder to their children ; 
and, in caae any children die in the lifetime of tes- 
tatrix, the share to his or her issue ; and if no issue, 
survivors of her own children to take, — void as to 
grandchildren, but alternative gift to surviving chil- 
dren of testatrix, valid, Ch. 295 

Practice — Appellant entitled to begin, on appeal 
from court oelow, allowing demurrer to wliole bill, 
Ch.51 

— — Negotiation for compromise a sufficient answer 
to nouce to dismiss for want of prosecution, Ch. 75 

^— - Facts found in the Exchequer not adopted in 
matters of lunacy, Ch. 82 

•'— >— Service of notice of motion on defendant before 
he iias appeared, without special leave, iixegular, 
Ch. 82 

— ~- Cause set down at the bottotn of the list, where 
plaintifl^ on defendant not appearing at the hearing, 
took such decree as he coula abide by, and the affi- 
darit of aervice oftmbpcena to hear judgment proved 
defective, Ch. 81 

r— ^- Court no power on petition of wife in suit by hus- 
band and wife, and infants suina; by their fother, to 
appoint next friend for wife, and new next friend for 
intants, where husband goes abroad; but person 
named by petitioner allowed to prosecute the suit, 
Ch. 89 

— Motion for production of books on answer of one 
defendant before Master of the Rolls, after diaallow- 
ance by Vice Chancellor, to exceptions to Master's 

' report that answer of another defendant was insoffi- 
cient, and special order as to what sort oi answer 
should be put in, within second article of 9th order of 
May 1837, Ch. 106 
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iVae/<M^Appf!oftt!<m tt»de In a wroiift court refttied 
«»hb costo, though last order on merits made in re- 
spect of another defendant, Ch. 136 

— — Prevention of abatement good ground for taking 
canse out of its turn, twhere parties wety numerous, 
Ch. 194 

Supplemental answer after rules given to pass 

publication, Ch. 226 

— — as to re-examination of witness without a special 
order, Ch. 44 

^ — Continuation of 28th order of Dec. 1833, Ch. 243 

-^— as to extending common injunction to stay trial 
until answer, Ch. 252 

-— ^ Motion for commission to examine witnesses 
abroad, after answer, where commission prayed for 
by biU, Ex. 5 

Principal and Agent — Continuance of injunction to re- 
strain action mr wages by agent against principal, 
where answer admits unadjusted accounts, Ex. 8 

Frindpal and Surety — Discharge of a party indemni- 
fying one of two sureties, firom a moiety of the loss 
borne by him, if he release his co-surety without the 
concurrence of such party, Ch. 5 

Release of sureties, by reason of larger payments 

made to the prinripai before the completion of the 
works than were authorised by the contract, for the 
performance of which they nad become bound, 
Ch. 90 

iVlorl^y— Rule as to, the same in equity as at law, 
where legal estates outsUnding, Ch. 164 

PrhfUeged Communieatian — Where solicitor bound to 
answer, though information acquired in consequence 
of his being present in his professional character 
only, Ch. 171 

Procest^Serwice of, at house in England, good, where 
defendant at the time is residing in Scotland. Order 
for sequestration founded on service of order nSti on 
defendant in Scotland, Cb. 215 

— Scrrice of subpoena In Jamaka, where subject of 
the suit slave compeneation money, Ch. 126 

— -^ Service of subpcena to appear to a foreclosure suit, 
on agent appointed to receive defendant's rents 
during his absence from England, Ch. 243 

Motion forseijeant-at-arms, under 1 WilL 4. c. 66, 

not sustained by affidavit ot clerk to plaintiff's soli- 
citor. Statement of facts whence due diligence may 
be inferred, not sifllcient ; belief that due diligence 
baa been used must be sworn to by solicitor, 
Ch.299 

-—— after return of rescue by sheriff, to writ of attach- 
ment for want of answer, Ch. 300 

JhrodaetwnqfDoeumentM--On motion for, affidavit that 
particular letters had been written by plaintiff to hia 
solicitor subsequently to tnatitntion of^soit, allowed 
to be read, Ch. 1 

Application for, where within 9ih order of May 

1837, Ch. 106 

Where defendant not bound to produce a case 

with counsel's opinion, Ch. 142 

Rule of privilege as to professional advice and 

opinions of counsel, and aa to the manner in which 
the objection to produce moat be stated, Ch. 170 

Refusal of order for, Ch. 242 

— — Right of party entitled to estate, who has given 
a power of attornev to another to collect and ma- 
fiage It, to production of documents relating there- 
to, in possession of solicitor employed by such 
collector, on bill against the collector and solicitor, 
for an account and delivery of the documents. Ad- 
mission by defendant of possession of documents not 
sufficient to entitle to production, where rlaht de- 
nied. Whether they ought to be produced, depends 
inoB the whole answer. Document deaciibed In 
aehedule to anawer, not neceaaarilv a part thereof 
for the purpoae of pradocilon, Ch. 28f 
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IX 

FroAicflo»—«f letters written by client to his attorney, 

not enforced, though necessary for plaintiff's case, 

Ex. 50 
Pn^/iea/lon— .Application to the Court to enlarge, 

where Master has made no order within 3ft 4 WUK 4. 

c. 94, Ch. 206 

12ai7««y.-.Constrnction of clauses In a railway acti as 
to the power of the company in building a bridge 
over a turnpike road to narrow the road, Ch. 15 

•>'— - See Partiea. Injunction. 

iiecetver— Appointment of, as of conree, where no mo- 
tion to disisolve injunction after putting in answer, 
Ex. 6 

JUcorde-^of proceedings in Court of Great Sfiedons 
transmittea to clerk m court of plaintiff after order 
for production improperly obtained, in the proper 
custody until such order is rescinded, Ex. 4i 

Jlefeiue— Presumption of executk>o of, in pursuance of 
covenants where for many years no subsequent ad- 
mission of righto of releasors, or interference by 
them with the premises, Ex. 65 

JZeMMiftrojiefr— Reference to the Master on a decree 
for an account, where the Crown te a party, 
Ex. 76 

Eemembraneer's Office^TttM of opening and shutting, 
Ex.79 

Rtiiduary Devisee— Where legatees not entitled to 
have assets marshalled against, Ch. 22 

AstriMr—Motion that executors of sole phUnliff might 
revive within a limited time, or bill stand diamisaed, 
refuaed, Ch. 267 

S a U Opening biddings on advance of 1502. on l,650t, 
at the instance of a party to the cause, having liberty 
to bid at former sale, who was aware of the amount 
of the reserved bidding, Ch« 130 

"^ Whether words in marriage settlement, <'rento, 
iaaues^ and profiu," mean annual profita merely, or 
anthoriEe a sale, Ex. 34 

— See Vendor and Purchaser. 
AjiMsrra/toit-^PerBoiial service of order airi for, in 

Scotland, good service whereon to faimd order for, 
Ch.186 

-— Service of order nin, on defendant in Scotland, 
good, Ch. 215 

i8c^f8«a/-a<-^nM<— Affidavit of managing clerk of 
plaintiff's solicitor, not a compManoe witti rule 1 of 
I WUL 4. c. 36. s. 15. BeUef Uiat due diligence has 
been used, must be sworn to, notwithatanding de- 
tail of circumstaacea from which it may be inferred, 
Cb. 299 

— See Contempt. 

&<-«^— Right of plaintiff to set off oosto due from de- 
fendant in preference to lien of defendant's solicitor 
on balance of account due from plalntxff-^Right not 
aflected hy kwlging a detainer agaiaat delendant 
when in prison, Cb. 183 

AKtanral— Refnaal of injunction to prevent payment 
of wife'a legitim, where application made on the 
giound that a clause to bar legitim ought to have 
been introduced into the settlement, according to a 
atipulation in the marriage articles, that it should 
contain all '* usual and necessary clauaes." Legitim 
onhr barred by express renunaation, and fether of 
wife not regarded as treating adversely to her for a 
renunciation of her right. Settlement not reformed, 
except clearly shewn that it does not carry the in- 
tention of the parties into effect. Censtniction put 
by settlement on ambiguoua words in articles, con* 
clasive, Ch. 28 

->— ' of funded property to separate use of wife for Hfe, 
remainder aa to one moiety to children as wife 
should appoint, as to other moiety, for such children 
as huabaind should appoint— power for husband and 

B 
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iwife or nirrlTor to raise S,OOOJ. : that turn raiteable 
out of wbole fund by wife after death of busbaud, 
ivithoat executing the power, Ch. 63 

Settlement — Construction of marriMe settlement, pro* 
viding for insurance of life of wife by trustees, oivi- 
dends of amount when received to be paid to husband 
for life, after his decease, according to wife's appoint- 
ment, and in default to next-of-kin, as to her right 
to refuse to keep up the policy after her husband's 
death, for the benefit of mere volunteers, Ch. 108 
' Question, whether executors of husband entitled 
to a residue, where trust fund not exhausted in their 
representative character or beneficially, Ch. 128 

— - Lord Chancellor not protector of, where lunatic 
tenant in tail with remainders over, Ch. 144 

— Case to reform where certain property in Ll com- 
prised in list of estates to be settled, out all other the 
nereditaments of settlor in L. included in the settle* 
ment as executed, Ch. 240 

-— — Personal property of intended wife to trustees in 
trust for wife for life, after her death for husband for 
life, after death of survivor, and in default of issue of 
marriage, to right heir or heirs of the wife ; husband 
taking out administration, after death of wife with- 
onr issue, not entitled as administrator to an absolute 
interest in the settled property. Whether next-of- 
kin of wife, or persons answering description of her 
right heir or heirs, the parties in whose favour the 
husband is excluded 7 Ch. 300 

by intended wife's father, of estates on self for 

life, remainder for separate use of daughter for life, 
remainder for children of marriage; trustees to 
apply rents after death of tenants for life, in main- 
tenance and education of children during their mi- 
norities. Covenant by A, the husband, to allow wife 
to enioy property assigned, and other property that 
should accrue to her separate use, and by father that 
all property he should die possessed of should be 
settled on daughter and her children in the same 
manner as that comprised in settlement, subiect to 
other disposition, &c. to be made by will. On be- 
quest of residuary estate by father to A, who takes 
possession of settled estates, receives renu, and mixes 
them with his own monies, maintains issue of the 
marriage, and dies, giving his children benefits in 
real estates alleged to have been purchased in part 
with rents of settled estates, — Held, that A. was a 
purchaser of the trust for maintenance and educa- 
tion of children, and sums laid out by him for that 
purpose were to be allowed to bis executors in tak- 
ing the account of the rents due from him ; that 
covenant by father was a provision against intestacy 
only ; and an inquiry directed to ascertain the way in 
which the surplus rents received by A. had been ap- 
plied and disposed of; inquiry as to what part of real 
estates devised by A. had been purchased out of 
renu of settled estates being overruled, Ch. 305 

- — Question as to the existence of a lien on settled 
estate, where part of the purchase-money unpaid by 
the settlor, and the esUte has been sold by a trustee 
under a will, and the settlement refers to the will, 
though the marriage articles do not Party claiming 
to be a purchaser for valuable consideration under 
marriage contract, must shew that he had no notice 
at the time of the settlement, Ex. 2i 

— Portions for younger children decreed to be raised 
out of reversionary term, in lifetime of father. Whe- 
ther ** rents, issues, and profits," mean annual pro- 
fits merely, or authorize a sale? Bx. 34 

Portion of daughter attaining the age of eighteen, 

after death of her father, decreed to be raised in 
mother's lifetime, where term limited in remainder 
after death of father and mother to raise daughter's 
portions at eighteen or marriage, £x. 41 

See Forfeiture. Power. 



JKfiMilMfe— of defendants to answen, Ex. 79 

SGofe Competuaiiam — Service of subpmna in Jamuca, 
where subject of the suit slave compensation money, 
Ch. 126 

SoUciior — acting so as to discharge himself, ordered to 
deliver up papers, though bills of costs not paid, on 
new solicitor and client underuking to hold the 
papers subject to his lien, although he has offered, 
after proceedings taken by new solicitor, to go on 
with the cause, Ch. 49 

-^— Jurisdiction of the Court to order an sgent*s bill 
to be taxed, and terms on which such order will be 
made, Ch. 156 

— — Where agreement of widow to pay bill due from 
her husband, set aside, Ch. 128 

bound to answer fully as a defendant, though hia 

information acquired only in consequence of being 
present as a solicitor, if the circumstances are not 
shewn to be such as to make the communication pri- 
vileged, Ch. 171 

Lien of, not to interfere with equities between 

the parties. Where plaintiffs right of set-off for 
costs has priority over lien of defendant's solicitor, 
on balance of account due from plaintiff, Ch. 183 

Solicitor not hound to produce documents relating 

to estate on bill against him and client by party 
who has given client a power of attorney to collect 
rents and manage the estate, Ch. 289 

- — Court no jurisdiction to direct taxation of bills 
of solicitor paid during his life, without taxation 
or examination by professional adviser of client, 
against the executors of the solicitor, Ch. 304 

Letters written by client to attorney privileged 

communications, and production of not enforced, 
Ex. 50 

Specific Performanee—QQVJi of Review no jurisdiction 
to compel, Ch. 187 

- Decree for substantial relief, where plaintiff at 
commencement of the suit entitled to specific per- 
formance of agreement for lease and to substantial 
relief, though term of lease has expired at the 
hearing, if in the meantime there has been no act 
of the parties to take away his right, Ex. 30 

See Parties. 

Statute. See Power. 

Stock— ?%c^ found in the Exchequer, not adopted on 
application to transfer stock standing in the name of 
a lunatic ; usual reference directed, Ch. 82 

28th order of December 1833, not applicable to 

order that such a sum of stock as would raise 18<. 
in the pound on legacies should be sold out and paid 
to the legatees, the amount to be verified by affidavit, 
Ch. 243 

Suhpcena ad audiendumjudicium—iMy be served on 
any day out of term as well as in term, and on a 
clerk in court ; time for serving, Ex. 79 

Supplemental Antwrr — after rules given to pass publi- 
cation, Ch. 226 

Supplemental Bill, See Pleading. 

Thellueson Jet, See Lmcy. 

Time— Lapse of, not sufficient to Uke away right to 
substantial reUef on bill for specific performance of 
agreement for lease, where the term has expired 
before the hearing, Ex. 30 

What lapse of, sufficient to bar judgment cre- 
ditor from relief, where he has taken no steps to en- 
force his demand, Ex. 42 

See Creditors' Suit. Release. 

7V»s/— Two persons interested in the performance of 
the trusts of a lease of chapel, held in trust for a par- 
ticular form of worship, entitled to sue for tliem- 
selves and others interested, where, in breach of 
trust, it has been used for a diflferent form of wor- 
ship, Ch. 37 
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2Vwl— Everjr party in whom fund devoted to a tniit 
from a particular day is vetted, bound to hold and 
manage it to as to have it applicable to such purposes 
at the time, whatever may become of the mterme- 
diate proflu, Ch. 51 

Appointment of bond debt, assigned to trustees - 

in trust for such persons as a/eiM covert should ap- 
noint, in de&ult for her separate use, to a creditor of 
her husband to secure an existing debt, an** execut- 
ed trust" in favour of the creditor, which the Court 
will enforce, notwithstanding the apparent want of 
consideration, Ch. 83 

Note sent by testatrix to married woman for her 

sole use and benefit for the express purpdse of ena- 
bling her to present any portion thereof to either 
branch of testatrix's family she might think pru- 
dent, and in the event of her death to dispose thereof 
by will or deed, to those or either branch of the 
&mily she might think most deserving,, a gUk in 
trust only, Ch. 95 

Several appointed under I Will. 4. c 60, trustees 

in the stead ota sole surviving lunatic trustee. New 
trustees of a sum of money cliarged by will on real 
estates in the West Indies, and another sum secured 
by bond, Ch. 169 

Where no implied trust under a will, Ch. 268 

Leasehold and freehold charity estates within 

s.23oflVVilL4.c.60, Ch. 269 

Deed of release by trustees under will to ces/aci 

qu9 tnuif reciting beqnest of leasehold estate, that 
the estate was thereby vested in them, but it had 
become unnecessary for them to act in the trusts, 
and that in fact they had never intermeddled, an 
acceptance of the trusts, so as to impose the duty of 
seeing to the performance of the trusts of another 
bequest, Ch.292 

Recommendation to devisee, in case of marriage, 

to settle estate in a particular way, held not to 
amount to, Ex. 1 

TnuUe — personally liable for payments made to mar- 
ried woman after notice of^ charge by her, though 
validit]^ disputed by her, and no application for an 
injunction, Ch. 5 

^— Trustee abroad, and refusing to act in trust for 
sale under marriage settlement, an '* incapaciuted 
person" within London Bridge Acts, Bz. 64 

Turnpike Road — Power of railway companv under 
act of parliament to narrow road, by buildiog an 
arch of the width required by the act, Ch. 16 

Vendor and PtfrcftoMr— Biddings re-opened on ad- 
vance of 160/. on 710L, for which property bad been 
sold in four loU, Ch. 150 

Purchaser not bound to see to application of 

purchase-money, where general charge for payment 
ofdebU, Ch.l80 

— — Proper course of assignees to file bill in equity 
to compel performance of contract to purchase a 
bankrupt's estate. Court of Review no jurisdiction, 
Ch. 18/ 

Purchaser entitled to increased value of consols 

after death of tenant for life, on sale bjr auction of 
1,000/. principal money, part of 20,000/. principal 
money invested in consols, Ch. 207 

Common order of reference as to title, with di- 
rection to sute when it was first shewn that a good 
title could not be made, and liberty to state special 
drcumsunces as to that time, Cb. 250 

— — Petition lor compensation, or dischaiging order 



fi>r sale, too late four years after discovery of misde- 
scripUon in quantity, Ex. 9 

Vendor and Purchaser — bL per cent, advance, suffi- 
cient for opening biddings, Ex. 58 

— — Costs of completing purchases under New Poor 
Law Act, to be paid by guardians or overseers, 
Ex.63 

Wm — Construction of, as to marshalling assets as 
against residuary devisee, and charging debts and 
legacies on real estate, Ch. 22 

— -« Construction of clauses of cesser and forfeiture, 
Ch.45 

Whether unattested codicil can be called in aid 

to construe a gifl of real estate devised by a will pro- 
perly attested ? Ch.70 

Question as to a gift being in trnst, or for the be- 
nefit of the donee, Ch. 95 

A codicil prlmd facie confirms so much of the 

will as it does not revoke : effect to be given to 
codicil and will so &r as testator's intention can be 
ascertained. Residuary clause in fourth codicil of 
will, held to operate only on so much of testator's 
property as had not been specifically or particularly 
disposed of by the will and other codicils, Ch. 110 

Provision for "male children," held to mean 

male descendants through the male line, Ch. 115 

*' Eldest male lineal descendants" not extended 

to male descendants claiming through a female, 
Ch. 117 

- Publication a delivery to satisfy a power, Ch.l45 
Devise to several devisees of freehold and lease- 
bold estates, the freehold to be the primary, and the 
leasehold the secondary, fund for payment of debts, 
and bequest of personal estate exonerated from debts. 
Lapsed share of devisee dying in testator's lifetime, 
to be applied in the same order as if he had survived, 
Ch. 176 

Construction of, as to exoneration of personal 

estate from payment of mortgage debt, Ch. 198 

Where power of sale not to be executed by trus- 
tees, by reason of trusts not continuing in the way 
contemplated by tesUtor, Ch. 203 

No disposition, except direction to accumulate, 

affected by Thellusson Act, Ch. 220 

Construction of will in singular language depen- 
dent on whole of the context, Ch. 247 

Where power to appoint given, though words of 

substantive bequest only in ^icil, Ch. 255 

No implied trust in fiivour of other sons and 

daughters, where esute given to son C. B, his heirs, 
executors, administrators, and assigns, to and for his 
and their own use and benefit, wen knowing he 
would discharge the trust testator reposed in him by 
remembering his other sons and daughters, Ch. 268 

— — ** Issue" held to mean children only, and not to 
include grandchildren, Ch. 273 

Where real estates pass under gift of monies 

and effecta, Ch. 279 

See Legacy. Power. 

nPifness^Motion to suppress depositions of witneu 
examined for plaintiS^ without special order, on refer- 
ence to Master after decree, to prove exhibits and 
other matters, refused with costs, where same witness 
had been examined by defendant before the hearing, 
merely to prove another exhibit, Ch. 44 

Terms of granting commission to examine wit- 
nesses abroad, after answer, where commission prayed 
for by bill not had, Ex. 5, 

See Evidence. 
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Jbtenthg from DweWng-houte. See Act of Bank- 
ruptcy. Intent to Delay. 

Jetof Bankrupiey—Khwnxmg from dwelling*hoaac 
whilst an officer » in posseuion under an execution, 
without making provision for creditors who may call, 
an act of bankruptcy, 1 

ASjudicaHQm-^VtiHoii to reverse, if to the whole 
merits, entertained under the general jurisdiction, 
after two months have expired, 17 

j^pptfa/— Objections not raised before commissioner 
may be taken before the Court of Review, 43 

^Mt^nee— after order for sale of mortgaged premises, 
in the nature of a receiver, 16 

^•p-T- Previous offer of indemnity necessary, to make 
assignee, who has refused to join in action or suffer 
his name to be used, liable to costs of appUoation (o 
enable other assignee to sue alone, 22 

BattMrupl — not protected between meeting appointed 
at his request, after 42nd day, to take his examina- 
tion, and dsy appointed for taking examination, 
where examination adjourned sine dte, 17 

Biils of Exchange — Where assignees not entitled to 
retain to satisfy debt due to tlie bankrupt, 2 

— -w Question, whether authority given by bankrupt's 
agent abroad, to draw bills for purchase of goods, 
they undertaking to accept, amounts to an accept- 
ance, so as to entitle holder to prove, where bill dis- 
counted with a knowledge of such authority and un- 
dertaking. Issue thereon declined by petitioners, 
but divicfends on bill ordered to be retained, to enable 
parties abroad to tender another proof, 10 

«*«• Specific appropriation of proceeds of shares pur- 
chased by firm in America, on joint account of them- 
selves and bankrupts, on payment of bills drawn ibr 
the purchase* mone^, where oertificates transmitted 
to bankrupts eome into the bands of the official as- 
aignee, 99 

— Necessity of notice of dishonour to bankrupt in- 
dorser before choice of assignees, after, to assignees, 
where bill (alls doe after bankruptcy, 49 

GBrf^Scale--Asiignaes, and not bankrupt, bound to 
prosecute order to review. Power of countvy com- 
missioners not destroyed by signing certificate, and 
duty of to review, when sent back to them by the 
Court, 23 

Cemmimoner — not removed for the purpose of enabling 
him to act as solicitor, 6 

^^mmrn Dttty of solicltor to summon quorum oommts- 
fiioner, and tender legal fees : no answer to petition 
by, that solicitor had known him, on former occa- 
sions, to demand more than legal fees. Quorum 
commissioner entitled to only one fee for draveUing 
expenses, where two meetings in one day, under dif 
ferent fiats, 19 

— v^ Removal of fiat from one list of country commis- 
sioners to another, 22 

'-mm^ Duty of country commissioners to review certifi- 
cate sent back to them bv the Court of Review, 23 

Comjoaaj^'-Where knowledge of secreury of one com- 
pany who holds the same office in another, notice to 
the other, 35 

-— Right to prove joint debt against firm, without 
realizing shares held as a security, the shares stand- 
ing in separate names of partners, 44 

— — i Knowledge of director and secretary, where suffi- 



cient to take sbana out of leputed ownersbip, in ease 
of equitable mortgage, 43 
CpflMMMsoA'on— Where fiwtor entitled to be paid oat 

Costs — Apporttonment of, where equitable mortgage, 
with a memorandum as to part olf the property, but 
none as to the other, 1$ 

-M» Order to stay proceedings until security for, on 
esparU application, where petitioner states himself 
to be out of the jurisdiction, 17 

■M-^ Case of petiuon dismissed with eosts against un- 
certificated bankrupt, 18 

mm^m of application to enable one assignee to sue alone, 
not given againa asaignee who has refused to join or 
to sufitr his name to be used, without previous offer 
of indemnity, 22 

— . Annulling unopened fiat without, on application 

of bankrupt, 40 

Depositions — Though bankrupt not furnished with 
oepy of. Court, on petition by bankrupt to supersede, 
will order lnqufa7, if they see upon the proceedings 
the requisites to support a fiat, 49 

Equitable iUrigage, See Mortgage. 
EvidBuee—Tivat g»ven to subpcsna material witness for 

ptsufl voce examination, wiiere respondenU uaable to 

procure affidavit from him, 17 
-V*— See Supeesedeas. 

Factor, See Principal and Agent. 

Ae— Quorum commissioners* fees, 19 

Fia4— Removal of, from one list of country oemaib- 
sionevs to anot|ier, 23 

.«-« Annulling unopened fiat on application of bank- 
rupt without cosu, 40 

^mmm Travelling expenses of bankrupt to be paid by 
petitionin|r creditor, on removing country fiat to be 
executed w London, 41 

mmm^ Di«pensadon with attendance of petitioning cre- 
ditors on openUBg of, on the ground of distance and 
inconvenience, 41 

Fraudulent Preference — Where nothing to rebut, usual 
order refosed on petition of eqfuitable mortgagee, 
sutlng deposit nine days before nat, 33 

Intent to Deloy-^Tnder absenting himself from dwell- 
ing-house whilst an officer is in possesion under an 
execution, without providing for creditors who call, 
evidence of intent to delay, unless met by strong 
evidence to rebut such intention, 1 

Jurisdiction— KsAsing objections befi>re Court of Re- 
view, which were not taken before commissioner, 43 

Misdescription — Note misdescription to describe bank- 
rupt of place where he manufactures paper, though 
he has a warehouse where he usually transacts busi- 
ness elsewhere, 10 

Mortgage — Equitable mortgagee not entitled to costs 

Erevious to order for sale, by giving notice before 
ankruptcy to tenants not to pay their rents to mort- 
gagor, 14 
— Equitable mortgagee entitled to rents firom order 
of sale, though declaration that pedtioner was 
equitable mortgagee postponed till commissioner had 
certified the date of the deposit. After such order, 
assignees in the nature of a receiver, 16 
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MortMOge-^Vsutl order not made on petition of equi- 
table mortgagee, atating deposit nine days before fiat 
issued, and nothins to rebut presumption of fraudu- 
lent preference, 33 

— — Order for sale, though proyiso that power of sale 
should not be exercised for five years, and mort- 
gagor had become bankrupt within that period. 
Question as to reputed ownership on Icnowledge of 
secretary of two companies, 35 

—— . Riffht of legal mortgagee to rents and profits 
from date oforder of sale, in general, and under cir- 
cumstances amounting to contract with assignees 
that he should have the same rights as if he had en- 
tered at the time of the banlcruptcy, 37 

— — Petition of equitable mortgagee not entertained 
unless he submito to the whole jurisdiction. What 
sufildent notice to take shares in company out of 
reputed ownership, 48 

Petition — Allegations in, more in the nature of infor- 
mation to Court, than pleadings in a cause, 33 

Petitioning Creditor — Where attendance at opening of 
fiat dispensed with, 41 

Practice — as to superseding old commission and im- 
pounding proceedings, 9 

Principal and ^^en/— Factor entitled to be paid for 
freight out of compensation awarded for goods con- 
fiscated by a foreign state, 7 

*>— Where assignees no right to retain bills of ex- 
change, remitted through the bankrupt to other par- 
ties, though the remitters are indebted to the bank- 
rupt in a larger amount, 2 

Proq/*— Dividends retained to enable parties abroad to 
tender another proof on bill of exchange, drawn by 
bankrupt's agent abroad, on their authority and 
promise to accept, 10 

— Company not entitled to prove joint debt against 
bankrupt's partners, without realising shares they 
held as security, and deducting amount from proof, 
where partnersiiip account with company kept by 
bankrupts, each holding shares standing in theur 
separate names, though m the deed of partnership 
they were declared to be joint property, and the 



company's deed provided that no shares should be 

held jointly, or divided into fractional parts, 44 
Proqf. See Mortgage. Usury. 
Protection of Bankrnpi-^CaoBttntdon of 117th and 

llSih sections, as to protection of bankrupt after 

42nd day, 18 

Bents and Prq^t— Where legal mortgagee entitled to, 
from date oforder of sale, 37 

Reputed Ownership— Whether case taken out oi, bj 
knowledge in the capacity of secretary of one com- 
pany who is also secretary of another, 35 

—.» Where knowledge of director and secretary of a 
company sufficient to take shares out of, in case of 
equitable mortgage, 48 

Reversal rf Adjudication — Petition for, where enter- 
tained after two months, 17 

Solicitor — Duty as to summoning quorum commission- 
er, and tendering legal fees, 19 

Speci/lc Appropriation, See Bills of Exchange. FHn- 
dpal and Agent. 

Supersedeas— Old commission, where commissioners, 
assignees, and other parties dead, not superseded on 
mere affidavit of payment of 20s. in the pound ; but 
proceedings impounded, 9 

— Proof of concerted act of bankruptcy not let in, 
on petition stating ** that a fiat has been sued out 
ana obtained by A. B, in collusion with the bank- 
rupt." 21 

— On petition bv bankrupt to supersede, petitioning 
creditor may rely upon proceedings, and though 
bankrupt has not been furnished with coj^ies of de- 
positions, the Court will order an inquiry if they see 
sufficient on the proceedings to support a fiat, 42 

■M-^ See Misdescnption. 

Usunf — Question whether agreement between French 
and English bullion merchants to charge interest at 
6/. per cent upon balance of debtor and creditor 
account, usurious, so as to preclude proof of the 
French bouse, 25 
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